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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK IGNATION FORM
United States of America and Pennsylvania

Department of Environmental Protection CIVIL ACTION
v.
City of Lancaster, Pennsyivania NO.

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court, counsel for
plaintiff shall complete a Case Management Track Designation Form in all civil cases at the time of
filing the complaint and serve a copy on all defendants. (See § 1:03 of the plan set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on
the plaintiff and all other parties, a Case Management Track Designation Form specifying the track

to which that defendant believes the case should be assigned.
SELECT ONE OF THE FOLLOWING CASE MANAGEMENT TRACKS:
(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255.

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits.

(c) Arbitration — Cases required to be designated for arbitration under Local Civil Rule 53.2.

(d) Asbestos — Cases involving claims for personal injury or property damage from
exposure to asbestos.

(e) Special Management — Cases that do not fall into tracks (a) through (d) that are
commonly referred to as complex and that need special or intense management by
the court. (See reverse side of this form for a detailed explanation of special
management cases.)

(f) Standard Management — Cases that do not fall into any one of the other tracks.

()

()
()

()

()
(XX

12/19/17 /s/ Donna D. Duer United States of America
Date Attorney-at-law Attorney for
202-514-3475 202-514-0097 Donna.Duer@usdoj.gov
-T';lephone FAX Number E-Mail Address

(Civ. 660) 10/02
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA,
and
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
Civil Action No.
Plaintiffs,
Judge
v.
CITY OF LANCASTER, PENNSYLVANIA,
Defendant.
COMPLAINT

The United States of America, by authority of the Attorney General, and through the
undersigned attorneys on behalf of the Administrator of the United States Environmental
Protection Agency (“EPA”), and the Commonwealth of Pennsylvania, Department of
Environmental Protection (“PADEP”), file this Complaint, and allege as follows:

NATURE OF ACTION

1. This is a civil action pursuant to Sections 309(b) and (d) of the Federal Clean
Water Act (“Clean Water Act” or “CWA”), 33 U.S.C. §§ 1319 (b) and (d), and state law, for
permanent injunctive relief and assessment of civil penalties against the City of Lancaster,
Pennsylvania (“Lancaster” or “Defendant”), for violations arising from Defendant’s operation of
a wastewater treatment plant, sanitary sewer system, and combined sewer, stormwater, and other
wastewater collection system. The United States and PADEP allege that Defendant discharged
and/or continues to discharge pollutants, including sewage, into the waters of the United States in

violation of Section 301(a) of the CWA, 33 U.S.C. § 1311(a), and the conditions and limitations
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of National Pollutant Discharge Elimination System (“NPDES”) permits issued to Lancaster by
PADEDP, pursuant to Section 402(b) of the CWA, 33 U.S.C.§ 1342(b), and the Pennsylvania
Clean Streams Law (“Clean Streams Law”), Act of June 22, 1987, P.S. 1937, as amended, 35
P.S. §§ 691.1-691.1001.

2. Pursuant to Section 309(e) of the Clean Water Act, when a municipality is a party
to a civil action brought by the United States under Section 309 of the Clean Water Act, 33
U.S.C. 1319(e), “the State in which the municipality is located shall be joined as a party.” The
Commonwealth of Pennsylvania, through the PADEP, joins in this Complaint alleging violations
of the Clean Streams Law arising out of the same operative facts as are alleged in this Complaint.

3. PADERP is the agency within the Commonwealth that is charged with the duty and
authority to administer and enforce, inter alia, the Clean Streams Law, the Act of June 22, 1937,
as amended, 35 P.S. § 691.1-691.1001. PADEDP is a “state water pollution control agency” and
“person” as defined in Section 502(1) and (5) of the CWA, 33 U.S.C. Section 1362(1) and (5).
PADERP has authority to join in this Complaint pursuant to Section 601 of the Clean Streams
Law, 35 P.S. Section 691.601. PADERP alleges that Lancaster discharged and/or continues to
discharge pollutants, including sewage, into waters of the Commonwealth in violation of
Sections 201, 202, and 401 of the Clean Streams Law, 35 P.S. Section 691.201, 691.202, and
691.401, and the rules and regulations promulgated thereunder.

JURISDICTION AND VENUE

4, This Court has jurisdiction over the subject matter of this action pursuant to

Sections 309(b) and (d) of the CWA, 33 U.S.C. §§ 1319(b) and (d), and 28 U.S.C. §§ 1331,

1345, and 1355.
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5. This Court has supplemental jurisdiction over the PADEP Commonwealth law
claims alleged herein pursuant to 28 U.S.C. § 1367(a) because the Commonwealth claims are so
related to the federal claims as to form part of the same case or controversy.

6. Venue is proper in the Eastern District of Pennsylvania pursuant to 28 U.S.C. §§
1391(b) and 1395(a), and Section 309(b) of the CWA, 33 U.S.C. § 1319(b), because it is the
judicial district where Defendant is located, where a substantial part of the events or omissions
giving rise to the claims occurred, and where the alleged violations occurred.

NOTICE AND AUTHORITY

7. Authority to bring this action is vested in the Attorney General of the United
States under Section 506 of the CWA, 33 U.S.C. § 1366, and 28 U.S.C. §§ 516 and 519. Asa
signatory to this Complaint, PADEP has notice of the commencement of this action, as required
by Section 309(b) of the Clean Water Act, 33 U.S.C. § 1319(b).

DEFENDANT

8. Defendant is a municipality located in the Commonwealth of Pennsylvania.

9. Defendant is a “person” within the meaning of Section 502(5) of the CWA, 33
U.S.C. § 1362(5) and Section 1 of the Clean Streams Law, 35 P.S. § 691.1, and a “municipality”
within the meaning of Section 502(4) of the CWA, 33 U.S.C. § 1362(4).

10. Defendant has the power to sue and be sued. 53 Pa. C.S.A. § 5607(d)(2).

11. Defendant owns and operates a “treatment works” as that term is defined in
Section 212(2) of the Clean Water Act, 33 U.S.C. § 1292(2), and a “publicly owned treatment
works” (“POTW?™), as that term is defined in EPA regulations implementing the CWA, 40 C.F.R.

§ 122.2 (cross referencing the definition at 40 C.F.R. § 403.3(q)).
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FEDERAL STATUTORY BACKGROUND

12. The purpose of the Clean Water Act is to “restore and maintain the chemical,
physical and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). The Clean Water
Act establishes a national goal to eliminate the discharge of pollutants into navigable waters. 33
U.S.C. § 1251(a)(1).

13. Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a), prohibits the
discharge of any pollutant by any person except, inter alia, as authorized by an NPDES permit
issued by EPA or an authorized State pursuant to Section 402 of the Clean Water Act, 33 U.S.C.
§ 1342.

14. Section 502(12) of the Clean Water Act, 33 U.S.C. § 1362(12), defines
“discharge of a pollutant” to include “any addition of any pollutant to navigable waters from any
point source.”

15. Section 502(6) of the Clean Water Act, 33 U.S.C. § 1362(6), includes “sewage”
in the definition of the term “pollutant.”

16. Section 502(7) of the Clean Water Act, 33 U.S.C. § 1362(7), defines “navigable
waters” to be the “waters of the United States, including the territorial seas.”

17. Section 502(14) of the Clean Water Act, 33 U.S.C. § 1362(14), defines “point
source” as “any discernable, confined and discrete conveyance . . . from which pollutants are or
may be discharged.”

18.  Section 402(q) of the Clean Water Act, 33 U.S.C. § 1342(q), provides that each
permit, order, or decree issued after December 21, 2000, for discharges from a municipal
combined sewer system shall conform to EPA’s Combined Sewer Overflow Control Policy

(“CSO Policy”), 59 Fed. Reg. 18688 (April 19, 1994).
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19.  Section 402(a) of the Clean Water Act, 33 U.S.C. § 1342(a), provides that the
Administrator of the EPA may issue NPDES permits to authorize the discharge of pollutants into
waters of the United States, subject to the conditions and limitations set forth in such permits.

20.  Section 402(b) of the Clean Water Act, 33. U.S.C. § 1342(b), provides that a state
may establish its own permit program, and after receiving EPA’s authorization of that program,
may issue NPDES permits within its jurisdiction.

21.  Atall times relevant to this Complaint, the Commonwealth, through PADEP, has
been authorized by the Administrator of EPA to issue NPDES permits in Pennsylvania, and it
does so in accordance with its Clean Streams Law, 35 P.S. section 691.1 et seq. On July 1, 1978,
EPA authorized PADEP to administer an NPDES program.

22.  EPA retains concurrent enforcement authority pursuant to Section 402(i) of the
Clean Water Act, 33 U.S.C. § 1342(i).

23. 40 C.F.R. Parts 122-125 codify the regulatory requirements for the NPDES
program.

24. 40 C.F.R. Section 122.41 sets forth specific conditions applicable to all NPDES
permits. |

25.  Combined sewer systems (“CSS”) are wastewater collection systems owned by a
State or municipality designed to carry sanitary sewage (domestic, commercial and industrial
wastewaters) and storm water (surface drainage from rainfall or snowmelt) through a single pipe
to a POTW. CSO Policy, 59 Fed. Reg. at 18689 (April 19, 1994). In periods of rainfall or
snowmelt, total wastewater flows can exceed the capacity of the CSS and overflow directly to
surface water bodies, such as lakes and creeks. These overflows are called combined sewer

overflows (“CSOs”). CSO Policy, 59 Fed. Reg. at 8691-94 (April 19, 1994).



Case 5:17-cv-05684-JLS Document1 Filed 12/19/17 Page 10 of 33

26.  The CSO Policy defines a CSO as the discharge from a combined sewer system at
a point prior to the sewage treatment plant that consists of mixtures of domestic sewage,
industrial and commercial wastewaters, and storm water runoff. 59 Fed. Reg. 18691-94 (April
19, 1994).

27.  The CSO Policy requires the submission of a “Long Term Control Plan”
(“LTCP”) to describe how the POTW will minimize or prevent CSOs and achieve compliance
with the Clean Water Act. Id.

28. Section I1.C.4 of the CSO Policy requires, among other things, that the LTCP
evaluate controls that would be necessary to achieve a range of overflow events per year,
including zero overflow events per year or up to 100% capture, by making a reasonable
assessment of cost and performance, sufficient to meet Clean Water Act requirements. Id.

29. Section I1.C.4 of the CSO Policy also requires, among other things, that the LTCP
consider expansion of POTW secondary and primary capacity in the CSO abatement alternative
analysis. /d.

30.  Section II.C.5 of the CSO Policy requires that Defendant’s LTCP include
cost/performance curves to demonstrate the relationships among the range of alternatives
required under Section I1.C.4 to determine where the increment of pollution reduction achieved
diminishes compared to the increased cost (a.k.a. “knee of the curve analysis”). Id.

31.  The CSO Policy requires permittees with CSOs to implement the Nine Minimum
Controls (“NMCs”), which are technology-based actions designed to reduce CSOs and their
effects on receiving water quality. Id.

32. Section 309(b) of the Clean Water Act, 33 U.S.C. § 1319(b), authorizes the

Administrator of EPA to commence a civil action to obtain appropriate relief, including a
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permanent or temporary injunction, when any person discharges without a permit in violation of
Section 301 of the Clean Water Act, 33 U.S.C. § 1311, or violates any permit condition or
limitation in an NPDES permit issued pursuant to Section 402 of the Clean Water Act, 33 U.S.C.
§ 1342.

33.  Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and 40 C.F.R. § 19.4
establish maximum civil penalties for violations of the Clean Water Act, including violations of
any condition or limitation in a permit issued pursuant to Section 402 of the Clean Water Act, 33
U.S.C. § 1342. The maximum civil penalty per day per violation of the Clean Water Act is
$37,500 for violations occurring on or before November 2, 2015, and $51,570 per day per
violation of the Clean Water Act for violations occurring after November 2, 2015. See Federal
Civil Penalties Inflation Adjustment Act of 1990, as amended by the Debt Collection
Improvement Act of 1996, and the Federal Civil Penalties Inflation Adjustment Act
Improvements Act of 2015, 28 U.S.C. § 2461 note; Pub. L. 114-74, Section 701.

PENNSYLVANIA STATUTORY BACKGROUND

34. Sections 201 and 202 of the Clean Streams Law, 35 P.S. §§ 691.201 and 691.202,
prohibit the discharge of sewage by any person or municipality into any waters of the
Commonwealth except in compliance with a permit issued under Section 202 of the Clean
Streams Law, 35 P.S. § 691.202.

35. Section 92a.2 of the PADEP’s regulations, 25 Pa. Code 92a.2, defines “discharge”
as “an addition of any pollutant to surface waters of this Commonwealth from a point source.”

36. Section 92a.2 of the PADEP’s regulations, 25 Pa. Code 92a.2, defines “pollutant”

as “a contaminant or other alteration of the physical, chemical, biological or radiological
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integrity of surface water that causes or has the potential to cause pollution as defined in section
1 of the State Act (35 P. S. § 691.1).”

37. Section 1 of the Clean Streams Law, 35 P.S. 691.1, states that “sewage” “shall be
construed to include any substance that contains any of the waste products or excrementitious or
other discharge from the bodies of human beings or animals.”

38. Section 1 of the Clean Streams Law, 35 P.S. 691.1, states that “[w]aters of the
Commonwealth” “shall be construed to include any and all rivers, streams, creeks, rivulets,
impoundments, ditches, water courses, storm sewers, lakes, dammed water, ponds, springs and
all other bodies or channels of conveyance of surface and underground water, or parts thereof,
whether natdral or artificial, within or on the boundaries of this Commonwealth.”

39. Section 92.5 of the PADEP’s regulations, 25 Pa. Code § 92.5, provides that an
NPDES Permit satisfies the permit requirement of Section 202 of the Clean Streams Law, 35
P.S. § 691.202.

40. Section 601 of the Clean Streams Law, 35 P.S. § 691.601, provides in pertinent

part:

(a) Any activity or condition declared by this act to be a nuisance or which is otherwise
in violation of this act shall be abatable in the manner provided by law or equity for
the abatement of public nuisances.

41. Section 611 of the Pennsylvania Clean Streams Law, 35 P.S. § 691.611, provides
in pertinent part:

It shall be unlawful to fail to comply with any rule or regulation of the department or
to fail to comply with any order or permit or licenses of the department, to violate any
of the provisions of this act or rules and regulations adopted hereunder, or any order
or permit or licenses of the department, to cause air or water pollution, or to hinder,
obstruct, prevent or interfere with the department or its personnel in the performance
of any duty hereunder or to violate the provisions of 18 Pa. C.S. Section 4903
(relating to false swearing) or 4904 (relating to unsworn falsifications to authorities).
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Any person or municipality engaging in such conduct shall be subject to the
provisions of Sections 601, 602, and 605.

42. Section 605 of the Clean Streams Law, 35 P.S. § 691.605, provides in pertinent
part:
In addition to proceeding under any other remedy available at law or equity for a
violation of provision of this act, rule, regulations, order of the department, or
condition of any permit issued pursuant to this act, the department, after hearing, may
assess a civil penalty upon a person or municipality for such violation. Such a
penalty may be assessed whether or not the violation was willful. The civil penalty so
assessed shall not exceed ten thousand dollars ($10,000) per day for each violation.
43. Pursuant to Section 605 of the Cleaﬁ Streams Law, 35 P.S. § 691.605, the court
may impose civil penalties up to $10,000 per day for each violation.
GENERAL ALLEGATIONS

44.  Defendant owns and operates a “treatment works” as that term is defined in
Section 212(2) of the CWA, 33 U.S.C. § 1292, and 25 Pa. Code 92a.2, and a “publicly owned
treatment works” (“POTW?) as that term is defined in EPA regulations implementing the CWA,
40 C.F.R. § 122.2 (cross-referencing the definition at 40 C.F.R. § 403.3(q)) and 25 Pa. Code
92a.2.

45. The Laﬁcaster Advanced Wastewater Treatment Plant (“Treatment Plant”),
located at 1220 New Danville Pike, Lancaster, PA 17602, is, and at all times relevant herein has
been, the POTW that serves the City of Lancaster and portions of several surrounding tributary
municipalities, including Manheim Township, Lancaster Township, East and West Lampeter
Townships, Strasburg Borough, Strasburg Township, Upper Leacock Township, West Earl
Township, Manor Township, Pequea Township, and East Hempfield Township, for a total

service population of approximately 140,000 persons.
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46.  Atall times relevant herein, Defendant has owned and operated the collection
system, which consists of approximately 88 miles of combined sewer pipe and about 60 miles of
separate sanitary sewer pipe, manholes, and other associated appurtenances (collectively, the
“Collection System”™).

47.  Atall times relevant herein, Defendant has owned, operated, and maintained the
Treatment Plant and the Collection System (collectively, the “Combined Sewer System™).

48.  Pursuant to Section 402(a) of the Clean Water Act, 33 U.S.C. § 1342(a), and
Section 202 of the Clean Streams Law, 35 P.S. 691.202, PADEP issued to Lancaster NPDES
Permit No. PA0026743 on October 26, 2005 (“2005 Permit”). This NPDES Permit was re-
issued on July 28, 2010, and effective on August 1, 2010 (“2010 Permit”). PADEP issued an
amendment to the 2010 Permit on June 18, 2012, which modified the requirement to check and
clean catch basins from twice a year to “no less frequently than once per year.”

49.  Atall times relevant herein, Defendant has “discharged,” and continues to
discharge, “pollutants” from its treatment works within the meaning of Sections 502(6) and (12)
of the Clean Water Act, 33 U.S.C. §§ 1362(6) and (12), and Sections 201 and 202 of the Cleans
Streams Law, 35 P.S. 691.201 and 691.202, from “point sources” within the meaning of Section
502(14) of the Clean Water Act, 33 U.S.C. § 1362(14), into the Conestoga River. The
Conestoga River flows into the Susquehanna River, which flows into the Chesapeake Bay.

50.  The Conestoga River is a “navigable water” within the meaning of Section 502(7)
of the Clean Water Act, 33 U.S.C. § 1362(7), and “water of the Commonwealth” within the

meaning of Section 1 of the Clean Streams Law, 35 P.S. § 691.1
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51.  Sewage, commercial and industrial waste, and their constituents are “pollutants”
within the meaning of Section 506(6) of the Clean Water Act, 33 U.S.C. § 1362(6), and within
the meaning of “pollution” under Section 1 of the Clean Streams Law, 35 P.S. § 691.1

52.  The outfalls from which Lancaster discharges are “point sources” within the
meaning of Section 502(14) of the Clean Water Act, 33 U.S.C. § 1362(14).

53.  During certain rainfall events, the volume of wastewater entering the Combined
Sewer System exceeds the hydraulic capacity of the sewers and/or the treatment facility. In
those circumstanceﬁ, the Collection System will discharge untreated combined sewage from
certain designated outfalls, known as combined sewer outfalls.

54.  When combined sewage discharges from a combined sewer outfall into a
receiving water body, the event is known as a combined sewer overflow (“CSO”).

55.  The combined sewer outfalls from which Lancaster discharges are “point sources”
within the meaning of Section 502(14) of the CWA, 33 U.S.C. § 1362(14).

56.  Pursuant to the CSO Policy, 59 Fed. Reg. 18689 (April 19, 1994), CSOs are point
sources subject to NPDES permit requirements, including both technology-based and water
quality-based requirements of the Clean Water Act.

57.  The combined sewage that Defendant discharges from its combined sewer outfalls
contains raw sewage and storm water runoff.

58.  Discharges from a sewage treatment plant are discharges from a point source that
require an NPDES permit pursuant to Sections 301 and 402 of the Act, 33 U.S.C. §§ 1311 and
1342. Discharges from a CSO discharge point are discharges from a point source that require an

NPDES permit pursuant to Sections 301 and 402 of the Act, 33 U.S.C. §§ 1311 and 1342,
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59. At all times relevant herein, Defendant’s NPDES Permit has authorized the
discharge of pollutants only from specified point sources (identified in the Permit as one or more
numbered “outfalls”) to specified waters of the United States and/or the Commonwealth, subject
to limitations and conditions set forth in the NPDES Permits

60.  Defendant discharges treated wastewater from the Treatment Plant through
Outfall 001 to the Conestoga River. Defendant’s NPDES Permit No. PA0026743 authorizes the
discharge of treated wastewater from Outfall 001, provided that pollutants in the treated
wastewater do not exceed specific effluent limitations set forth in the NPDES Permit.

61.  Defendant’s NPDES Permit No. PA0026743 also authorizes discharges of
combined sewage from five diversion chambers, identified as Outfalls 002, 003, 004, 005, and
006.

62.  Part C.V.B.1.d of Defendant’s NPDES Permit No. PA0026743 also authorizes a
CSO-related bypass from CSO 100 during specific conditions specified in the Permit. This
permitted bypass allows Defendant to discharge disinfected primary effluent, after it combines
with the fully treated wastewater from the rest of the Treatment Plant, directly into the Conestoga
River from Outfall 001.

FIRST CLAIM FOR RELIEF
(Failure to Develop and Implement an Adequate Long Term Control Plan)

63.  The allegations of the foregoing Paragraphs are realleged and incorporated herein
by reference.

64.  EPA’s CSO Policy requires the submission of a “Long Term Control Plan” to
describe how the POTW will minimize or prevent CSOs. CSO Policy, 59 Fed. Reg. 18691-94

(April 19, 1994).
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65.  Part C.II1.B of 2005 NPDES Permit and Part C.V.B. of Defendant’s 2010 NPDES
Permit required, inter alia, that Defendant develop and implement a water quality based Long
Term Control Plan.

66. In 1998, Lancaster submitted a Long Term Control Plan to EPA and PADEP.

67. On September 5, 2008, EPA issued an Administrative Order and Information
Request to Defendant pursuant to Section 308 of the Clean Water Act, 33 U.S.C. § 1318.

68. Since at least Séptember 5, 2008, Defendant’s Long Term Control Plan has failed
to meet the requirements of Defendant’s NPDES Permit and the CSO Policy.

69.  Defendant responded to EPA on October 6, 2008, October 7, 2008, and January
13, 2009.

70. On July 9, 2009, Defendant submitted to EPA an Amended Long Term Control
Plan.

71.  On April 28, 2010, EPA notified Lancaster that its July 9, 2009 Amended Long
Term Control Plan was deficient because, inter alia, Defendant failed to include documentation
of consideration of sensitive areas, failed to include evaluation of alternatives, did not discuss
cost/performance considerations, did not demonstrate that Defendant is maximizing treatment at
the existing treatment plant, and failed to include an implementation schedule and milestones for
LTCP projects.

72.  Defendant’s failure to develop and implement an adequate Long Term Control
Plan constitutes a violation of its NPDES Permits and Section 301 of the Clean Water Act, 33
U.S.C. § 1311.

73.  Sections 309(b) and (d) of the CWA, 33 U.S.C. §§ 1319(b) and (d), provide that

any person who violates any condition or limitation which implements Section 301 of the CWA,
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including permit conditions and limitations, shall be subject to injunctive relief and a civil
penalty. Defendant is also subject to injunctive relief under the Clean Streams Law, 35 P.S. §§
691.3, 691.601, 691.611, and civil penalties under Section 605, 35 P.S. § 691.605. Each day that
Lancaster fails to develop and implement an adequate Long Term Control Plan in violation of its
NPDES Permit constitutes a separate violation of its NPDES Permit and Section 301(a) of the
Act, 33 U.S.C. § 1311(a), and Section 202 of theClean Streams Law, 35 P.S. § 691.202.

74.  Unless enjoined by an order of the Court, Defendant will continue to violate its
2010 NPDES Permit, and therefore Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a),
and Section 202 of the Clean Streams Law, 35 P.S. § 691.202, by failing to develop and
implement a Long Term Control Plan consistent with the requirements of its NPDES Permit and
Section 402(q) of the Clean Water Act.

75.  Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and the
Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461, as amended,
Defendant is liable for civil penalties of up to $37,500 per day per violation occurring on or after
January 12, 2009, and $51,570 per day per violation occurring on and after November 2, 2015.
40 CF.R. § 19.4. Defendant is also subject to civil penalties up to $10,000 per day per violation
under Section 605 of the Clean Streams Law, 35 P.S. § 691.605.

SECOND CLAIM FOR RELIEF
(Effluent Limitation Violations — Outfall 001)

76.  The allegations of the foregoing Paragraphs are realleged and incorporated herein
by reference.

77.  Defendant’s NPDES Permit authorizes it to discharge pollutants from a single
Treatment Plant point identified as Outfall 001, as specified in Part A, Section L.A., of

Defendant’s 2005 and 2010 NPDES Permits. Discharges from Qutfall 001 are subject to effluent
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limitations that prohibit discharges of specified pollutants in excess of numeric monthly and
weekly average mass unit limits, as well as numeric monthly and weekly average concentration
limits.

78.  On numerous occasions since at least April 2009, Defendant discharged
wastewater containing pollutants from Outfall 001 in violation of the effluent limitations
contained in the 2005 and 2010 NPDES Permits.

79.  Defendant submitted discharge monitoring reports (“DMRs”) to report the
effluent limit violations from Outfall 001. Defendant certified to the accuracy of the information
reported in the DMRs.

80. Appendix A, incorporated herein by reference, provides a table of currently
known occasions on which Defendant discharged pollutants from the Treatment Plant at
concentrations that violated the NPDES Permits.

81.  Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits the discharge of any
pollutant by any person except as authorized by a NPDES permit issued by EPA or an authorized
State pursuant to Section 402 of the CWA, 33 U.S.C. § 1342.

82.  The receiving waters for Defendant’s discharges in excess of effluent limitations
contained in its applicable NPDES Permit constitute “waters of the Commonwealth” within the
meaning of Section 1 of the Clean Steams Law, 35 P.S. § 691.1, and waters of the United States
that are “navigable waters” within the meaning of Section 502(7) of the Clean Water Act, 33
U.S.C. § 1362(7).

83.  Sections 309(b) and (d) of the CWA, 33 U.S.C. §§ 1319(b) and (d), provide that
any person who violates any condition or limitation which implements Section 301 of the CWA,

including permit conditions and limitations, shall be subject to injunctive relief and a civil
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penalty. Defendant is also subject to injunctive relief under the Clean Streams Law, 35 P.S. §§

© 691.3, 691.601, 691.611, and civil penalties under Section 605, 35 P.S. § 691.605. Each day that
Lancaster discharges wastewater containing pollutants from Outfall 001 in violation of the
effluent limits contained in its NPDES Permits constitutes a separate violation of a permit
condition or limitation and each discharge is a separate violation of Section 301(a) of the Act, 33
U.S.C. § 1311(a), and Section 202 of the Clean Streams Law, 35 P.S. § 691.202.

84.  Unless enjoined by an order of the Court, Defendant will continue to discharge
pollutants in excess of its effluent limitations for Outfall 001 in violation of Section 301 of the
Clean Water Act, 33 U.S.C. § 1311, and Section 202 of the Clean Streams Law, 35 P.S. §
691.202.

85. Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and the
Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461, as amended,
Defendant is liable for civil penalties of up to $37,500 per day per violation occurring on or after
January 12, 2009, and $51,570 per day per violation occurring on and after November 2, 2015.
40 C.F.R. § 19.4. Defendant is also subject to civil penalties of up to $10,000 per day per
violation under Section 605 of the Cleans Streams Law, 35 P.S. § 691.605.

THIRD CLAIM FOR RELIEF
(Violation of NPDES Permit by Failing to Implement the Nine Minimum Controls)

86.  The allegations of the foregoing Paragraphs are realleged and incorporated herein
by reference.

87.  PartlIL.A and E of Defendant’s 2005 NPDES Permit required it to implement the
Nine Minimum Control measures from EPA’s Guidance for Nine Minimum Controls. The
NMCs are best management practices that serve as technology-based effluent limits in permits

that authorize discharges from CSOs.
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88.  The Nine Minimum Controls are technology-based requirements and include the
following:

a) (#1) Proper operation and regular maintenance programs for the sewer system
and CSO outfalls;

b) (#2) Maximum use of storage in collection systems;

¢) (#3) Review and modification of pretreatment requirements to ensure that CSO
impacts are minimized;

d) (#4) Maximization of flow to the POTW for treatment;

e) (#5) Elimination of CSOs during dry weather;

f) (#6) Control of solid and floatable materials in CSOs;

g) (#7) Pollution prevention programs to reduce contaminants in CSOs;

h) (#8) Public notification to ensure that the public receives adequate notification of
CSO occurrences and CSO impacts; and

i) (#9) Monitoring to effectively characterize CSO impacts and the efficacy of CSO

controls.

89.  Part V.A of Defendant’s 2010 NPDES Permit requires that the “permittee shall.
continue implementation of the Nine Minimum Controls (NMCs), [and] demonstrate system
wide compliance with the NMCs,” and that “[PADEP] will use the EPA guidance document
entitled ‘Guidance for Nine Minimum Controls’ (EPA 832-B - 95-003), dated May 1995, and
specific comments provided during review of the NMCs documentation reports to determine
continued compliance with the CSO permit requirements.”

90. Since at least September 2011, Defendant has violated its NPDES Permit
conditions requiring implementation of the Nine Minimum Controls as identified herein.

91.  Since at least September 2011, Defendant has violated the requirement to have
proper operation and regular maintenance programs for the sewer system and CSOs (Nine
Minimum Control #1) for reasons including, but not limited to, the following:

a) Failure to review and modify appropriately the CSO Operations Manual;

b) Failure to maintain list of facilities critical to performance of the CSS and
Treatment Plant;

¢) Failure of Standard Operating Procedures to: (1) specifically reference process

control variables (e.g. flow rates, oxygen system set points, number of units to be
online) and/or the levels and units of those variables that require actions to ensure
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that systems and process units are maximized; (2) specify the information that
should be referenced to determine the appropriate amount of return, waste,
dissolved oxygen, sampling, and chlorine/dechlorination doses; (3) provide
process control ranges to be expected for sludge or solids, and failed to provide
the optimal range for general dry weather flows, or settings or ranges for wet
weather events; (4) contain operational protocols concerning issues with solids in
the North Treatment Train, North Pump Station, Stevens Avenue Pump Station,
and Engleside Pump Station, associated with the lack of grit removal capability.

d) Failure to have formal training manuals or comprehensive records of formal
training for employees for collection system and CSO maintenance;

e) Failure to have a structured preventive maintenance program for cleaning the
collection system. Failure to identify the amount of sewer lines cleaned on a
regular schedule and failure to incorporate an annual cycle that would incorporate
cleaning of the entire system within a scheduled timeframe (such as a 10-year
cycle).

f) Failure to have sufficient documentation of maintenance or inspection activities
conducted in the collection system. Lack of written SOPs for conducting or
documenting maintenance or inspection activities in the collection system.

g) Failure to maintain records of inspection progress and to develop a program for
recording complaints from the public of backups, blockages, sewer overflows,
CSO0s, and spills, and failure to document responses to such complaints.

92.  Since at least September 2011, Defendant has violated the requirement to
maximize use of the collection system for storage (Nine Minimum Control #2) for reasons
including, but not limited to, the following:

a) Failure to take adequate steps to control the accumulation of debris, grit, and
sediment in the combined sewer system, limiting the use of the system for storage
of combined sewage.

b) Failure to eliminate the discharge of groundwater from the Lancaster School
District that goes to the North Pump Station, which would increase storage in the
Defendant’s collection system.

93.  Since at least September 2011, Defendant has violated the requirement to review
and modify pretreatment requirements to assure CSO impacts are minimized (Nine Minimum
Control #3) for reasons including, but not limited to, failure to establish a system of oversight of
significant industrial users to modify their flows during wet weather events.

94.  Since at least September 2011, Defendant has violated the requirement to

maximize flow to the POTW for treatment (NMC #4) for reasons including, but not limited to,
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failure to have a preventative maintenance program for the primary clarifiers that would
maximize flows to the Treatment Plant for treatment and would reduce excessive wear from
abrasive grit.

95.  Since at least September 2011, Defendant has violated the requirement to
eliminate CSOs during dry weather (NMC #5) for reasons including, but not limited to, failure to
document development of inspection procedures for detecting and eliminating Dry Weather
Overflows and for analyzing the cause of spills or overflow events.

96. Since at least September 2011, Defendant has violated the requirement to control
solid and floatable materials in CSOs (NMC #6) for reasons including, but not limited to, failure
to install solids and floatable controls at CSO locations.

97.  Since at least September 2011, Defendant has violated the requirement to notify
the public to ensure adequate notification of CSO occurrences and impacts (NMC #8) for reasons
including, but not limited to, the failure to notify the public of CSO events and to post notice of
CSO impacts.

98. Since at least September 2011, Defendant has violated the requirement to
effectively characterize CSO impacts and efficacy of CSO controls (NMC #9) for reasons
including, but not limited to, the following:

a) Failure to use a method of monitoring overflows that provides accurate
information regarding overflow volume;

b) Failure to transmit information from flow meters to the Defendant’s Supervisory
Control and Data Acquisition System;

c) Failure to have SOP to determine the impact to the environment of domestic

wastewater spills and failure to have procedures for calculating spill/release
volume and a timeframe for the duration of the occurrence.

99.  Pursuant to Sections 309(b) and (d) of the CWA, 33 U.S.C. § 1319(b) and (d), any

person who violates any condition or limitation which implements Section 301 of the Clean
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Water Act, including permit conditions and limitations, shall be subject to injunctive relief and
civil penalties. Defendant is also subject to injunctive relief under the Clean Streams Law, 35
P.S. §§ 691.3, 691.601, 691.611, and civil penalties under Section 605, 35 P.S. § 691.605. Each
day that Lancaster fails to comply with the Nine Minimum Controls as required by the
conditions of its NPDES Permit constitutes a separate violation of Section 301(a) of the CWA,
33 U.S.C. § 1311(a), and Section 202 of the Clean Streams Law, 35 P.S. § 691.202.

100.  Unless enjoined by an order of the Court, Defendant will continue to violate
Section 301 of the CWA, 33 U.S.C. § 1311, and Section 202 of the Clean Streams Law, 35 P.S.
§ 691.202, by failing to comply with the conditions of its 2010 NPDES Permit regarding the
Nine Minimum Controls.

101. Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and the
Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461, as amended,
Defendant is liable for civil penalties of up to $37,500 per day per violation occurring on or after
January 12, 2009, and $51,570 per day per violation occurring on and after November 2, 2015.
40 C.F.R. § 19.4. Defendant is also subject to civil penalties up to $10,000 per day per violation
under Section 605 of the Clean Streams Law, 35 P.S. § 691.605.

FOURTH CLAIM FOR RELIEF
(Sanitary Sewer Overflows into Waters of the United States)

102.  The allegations of the foregoing Paragraphs are realleged and incorporated herein
by reference.

103. Parts A, B, and C of the 2005 NPDES Permit and of the 2010 NPDES Permit
authorize Defendant to discharge from locations identified in the Permits into waters of the

United States.
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104. The 2005 and 2010 Permits do not authorize Sanitary Sewer Overflow (“SSO”)
discharges into waters of the United States.

105. Since at least March 27, 2012, Defendant had numerous SSOs, as identified on
Appendix B attached hereto.

106. The receiving waters into which Defendant’s SSOs discharged constitute waters
of the United States that are “navigable waters” within the meaning of Section 502(7) of the
Clean Water Act, 33 U.S.C. § 1362(7) and “waters of the Cbmmonwealth” within the meaning
of Section 1 of the Clean Steams Law, 35 P.S. § 691.1.

107.  Section 301(a) of the CWA, 33 U.S.C. § 1311(a) and Sections éOl and 202 of the
Clean Streams Law, 35 P.S. §§ 691.201 and 691.202, prohibit the discharge of any pollutant by
any person except as authorized by an NPDES permit issued by EPA or an authorized State
pursuant to Section 402 of the CWA, 33 U.S.C. § 1342.

108. Each day of each of the SSOs identified herein violated the terms and conditions
of Part C of the 2010 NPDES Permit and constitutes a separate violation of Section 301(a) of the
Clean Water Act 33 U.S.C. § 1311(a) and Section 202 of the Clean Streams Law, 35 P.S. §
691.202.

109. Sections 309(b) and (d) of the Clean Water Act, 33 U.S.C. §§ 1319(b) and (d),
provide that any person who violates any condition which implements Section 301 of the CWA,
including permit conditions and limitations, shall be subject to injunctive relief and a civil
penalty. Defendant is also subject to injunctive relief under the Clean Streams Law, 35 P.S. §§

691.3, 691.601, 691.611, and civil penalties under Section 605, 35 P.S. § 691.605.
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110. Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and the
Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461, as amended,
Defendant is liable for civil penalties of up to $37,500 per day per violation occutring on or after
January 12, 2009, and $51,570 per day per violation occurring on and after November 2, 2015.
40 C.F.R. § 19.4. Defendant is also subject to civil penalties of up to $10,000 per day per

violation under Section 605 of the Clean Streams Law, 35 P.S. § 691.605.

REQUEST FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that the Court enter judgment on their
behalf against Defendant as follows:

a) A permanent injunction directing Defendant to take all steps necessary to achieve
permanent and consistent compliance with the prohibition on unpermitted discharges contained
in Section 301(a) of the CWA, 33 U.S.C. § 1311(a), and the Pennsylvania Clean Streams La;av,
35P.S. §§ 691.3, 691.601, 691.611;

b) A permanent injunction directing Defendant to take all steps necessary to achieve
permanent and consistent compliance with the Clean Water Act and the regulations promulgated
thereunder, and all terms and conditions of its NPDES Permit;

¢) A judgment assessing civil penalties against Defendant for up to $37,500 per day
for each violation of the CWA occurring on or after January 12, 2009, and $51,570 per day per
violation occurring on and after November 2, 2015. 40 C.F.R. § 19.4, and up to $10,000 per day
for each violation, pursuant to Section 605 of the Clean Streams Law, 35 P.S. § 691.605;

d) Award the Plaintiffs their costs in this action; and
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e) Grant the United States such other and further relief as the Court deems

appropriate.

Respectfully submitted,

FOR THE UNITED STATES:

LAY
JEFFREY H. WOOD
Acting Assistant Attorney General
Environment and Natural Resources Division

U.S. Department of Justice

DONNA D. DUER

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, DC 20044

Phone: (202) 514-3475

Fax: (202) 616-6583
Donna.Duer@usdoj.gov

DC Bar No. 414056

23




Case 5:17-cv-05684-JLS Document1 Filed 12/19/17 Page 28 of 33

Of Counsel.

DOUGLAS FRANKENTHALER
Senior Assistant Regional Counsel
U.S. Environmental Protection Agency
Region III

1650 Arch Street

Philadelphia, PA 19103-2029

CATE TIERNEY

SARAH GONZALEZ

Attorney Advisors

U.S. Environmental Protection Agency
Headquarters

1200 Pennsylvania Ave., NW
Washington, DC 20460
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FOR THE COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT OF
ENVIRONMENTAL PROTECTION:

. — /’
W Sy
NELS J. TABER
Regional Counsel
PA Supreme Court [.D. No. 44486
ntaber@pa.gov

J A E. WILLIAMS

Assistant Counsel

PA Supreme Court [.D. No. 319584
jannwillia@pa.gov

Office of Chief Counsel

PA Department of Environmental Protection
909 Elmerton Avenue

Harrisburg, PA 17110-8200

Phone: 717-705-4817
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APPENDIX A
United States and PADEP v. City of Lancaster
EFFLUENT LIMITATION TABLE OF VIOLATIONS

Date Parameter Type of Reported % Limit Value
Violation Value Exceeded
Total
4/30/2009 Phosphorus Monthly Ave 2.2 mg/L 10 2mg/L
4/30/2009 TSS Max Weekly | g7 mgiL 93 45 mg/L
4/30/2009 TSS Monthly Ave 50 mg/L 67 30 mg/L
4/30/2009 TSS Max A“v’:ek'y 145541bs/d | 21 | 12,040 Ibs/d
4/30/2009 TSS Monthly Ave | 8,474 Ibs/d 6 8,026 lbs/d
Fecal Geo Mean
9/30/2009 Coliform Monthly Ave 204n/100 ml 2 200n/100 ml
Fecal Geo Mean
5/31/2010 Coliform Monthly Ave 237n/100 ml 19 200n/100 ml
Total Chlorine
10/31/2010 Residual Inst Max 0.47 mg/L 12 0.42 mg/L
Total Chlorine
12/31/2010 Residual Inst Max 0.47 mg/L 12 0.42 mg/L
1/31/2011 TSS Max Weekly | 77 mgr 7 45 mg/L
1/31/2011 TSS Monthly Ave 41 mg/L 37 30 mg/L
Total
2/28/2011 Phosphorus Monthly Ave 2.49 mg/L 25 2 mg/L
2/28/2011 TSS Monthly Ave 42 mg/L 40 30 mg/L
212812011 TSS Max Weekly | 61 mgiL 36 45 mg/L
Total Chlorine
3/31/2011 Residual Inst Max 0.68 mg/L 62 0.42 mg/L
Total Chlorine
4/30/2011 Residual Inst Max 0.44 mg/L 5 0.42 mg/L
Total Chlorine
5/31/2011 Residual Inst Max 0.69 mg/L 64 0.42 mg/L
Total Chlorine
6/30/2011 Residual Inst Max 0.67 mg/L 60 0.42 mg/L
Fecal Geo Mean
9/30/2011 Coliform Monthly Ave 376n/100 ml 88 200n/100 mi
Total Chlorine
10/31/2011 Residual Inst Max 0.46 mg/L 10 0.42 mg/L
Total Chlorine
11/30/2011 Residual Inst Max 0.48 mg/L 14 0.42 mg/L
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Date Parameter Type of Reported % Limit Value
Violation Value Exceeded
Total Chlorine
1312012 | OGR! InstMax | 0.77 mg/L 83 0.42 mg/L
Total Chlorine
209012 | TR Chler InstMax | 0.43 mg/L 2 0.42 mg/L
Total Chlorine |
3312012 | TR Ch T InstMax | 0.48 mg/L 14 0.42 mg/L
Total Chlorine
anono12 | OB SOt InstMax | 1.34mgL | 219 | 0.42mglL
Total residue
123113 | e InstMax | 0.67mgL | 60% | 0.42mgL
131/14 TSS Max W :ek'y T2mgl | 60% | 45mglL
131/14 TSS Max :‘v’ :‘*‘y 154071bs/d |  28% | 12,040 Ibs/d
2128/14 TSS Max W :"'k‘y 6OmgL | 33% | 45mglL
2/28/14 TSS Monthly Ave 33mg/L_ 10% 30 mg/L
Max
3/31/14 TSS Weekloave | 120mgL | 167% | d4smgll
331714 TSS Monthly
P 44 mgl 47% | 30mgL
331/14 TSS MaA"v?::;:]y 24651 bs/d | 105% | 12,040 mg/L
3/31/14 TSS i"“,’:r‘:‘g 87621bsd | 9% | 8,026 Ibs/d
§/30/14 | Total Chlorine
Residual Inst Max 0.49 mg/L 17% 0.42 mg/L
08/31/2014 Fecal Geo Mean 221 o
Coliform Monthly Ave cfu/100ml 1% 2001/100 ml
1073172014 T°‘:s?;“}:l"“° InstMax | 0.63mgl | 50% | 0.42mg/
03/3172015 TSS InstMax__ | 048mgl | 14% | 042mgi
03/31/2015 TsS Monthly Ave | _ 35 mg/l 17% | 0.30 mg/l
02/29/2016 | TSS Max :Z:ekly 61 mg/ 3% | 045mg]
02/29/2016 | TSS Max Weekly | 1p466ibid | 4% | 12,040ib/d
0473072016 | 1SS Max Weelly |70 07 5% | 045 mg
07/31/2016 | Total )
Phosphorus Monthly Ave 2.54 mg/l 27% 2 mg/l
09/30/2016 | Total -
Phosphorus Monthly Ave 2.41 mg/l 21% 2 mg/l
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Date Parameter Type of Reported % Limit Value
Violation Value Exceeded
10/31/2016 Total
Phosphorus Monthly Ave 2.5 mg/l 25% 2 mg/l
12/31/2016 TSS Maxx:ekly 52 mg/l 16% 0.45 mg/
02/28/2017 | Carbonaceous MaxAV::ekly 58 mg/l 45% 0.40 mg/l
02/28/2017 | Carbonaceous | Monthly Ave 28 mg/l 12% 0.25 mg/1
02/28/2017 | Total Chlorine ,
residual Inst Max 0.64 mg/! 52% 0.42 mg/1
02/28/17 Total
Phosphorus Monthly Ave 2.4 mg/l 20% 2 mg/l
02/28/2017 TSS MaxA\tl’:ekly 176 mg/l 291% 0.45 mg/l
02/28/2017 TSS MonthlyAve 71 mg/l 137% 0.30 mg/l
0212872017 TsS Max Weekly | 2s06aibia | 108% | 12,040 ibva
02/28/2017 TSS Monthly Ave | 9,820 ib/d 22% 8,026 ib/d
03/31/2017 | Total Chlorine
residual Inst Max 0.75 mg/l 79% 0.42 mg/l
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APPENDIX B
United States and PADEP v. City of Lancaster
SANITARY SEWER OVERFLOW TABLE OF VIOLATIONS

Date Cause of Spill Gallons Water Body
Discharged

March 27, 2012 Heavy grease accumulation along Unknown | Little Conestoga Creek
Columbia Avenue at Stone Mill

Road
May 29, 2012 Operator error at AWTP Unknown | Conestoga River
September 8, 2012 | Mechanical failure at Steven Avenue | 200,000 | Conestoga River
Pump Station
February 16,2013 | Electric utility problem at the 75,000 | Conestoga River

Conestoga Garden Pump Station

February 20,2013 | Mechanical failure at the Conestoga | 25,000 | Conestoga River
Garden Pump station

March 26, 2013 Heavy grease accumulation along 80,000 | Little Conestoga Creek
Columbia Avenue at Stone Mill
Road

April 4, 2013 Heavy grease accumulation along 80,000 | Little Conestoga Creek
Columbia Avenue at Stone Mill
Road

December 3, 2013 | Heavy grease accumulation along Unknown | Little Conestoga Creek
Columbia Avenue at Stone Mill

Road IN 8 inch pipe

January 6, 2014 Heavy grease accumulation along 11,000 | Little Conestoga Creek
Stone Mill Road

January 9, 2014 North Pump Station maintenance 7,000 | Conestoga River

December 10, Grit Chamber valve malfunction Unknown | Conestoga River

2014

March 2, 2015 City wide power outage resulting in 94,000 | Conestoga River
discharge at CSO Outfall 002 at
Engleside Diversion Chamber

June 3, 2015 Seal water failure resulting in 107,730 | Conestoga River

discharge at CSO Outfall 002 at
Engleside Diversion Chamber

February 25,2017 | Tripped breaker, Grofftown PS off- | Unknown | No discharge to water
line ' body
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