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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA,
Plaintiff,
V.

APOGENT TRANSITION CORP.,

Civil Action No. 2:19-cv-8654

COMPLAINT

BEAZER EAST, INC., COOPER
INDUSTRIES, LLC, and OCCIDENTAL
CHEMICAL CORPORATION,

Defendants.
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The United States of America, by authority of the Attorney General of the United
States and through the undersigned attorney, acting at the request of the Regional Counsel of the

United States Environmental Protection Agency (“EPA”) for Region II, files this complaint and

alleges as follows:
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NATURE OF THE ACTION

1. This is a civil action brought against Apogent ransition Corp., Beazer East, Inc.,
Cooper Industries, LLC, and Occidental Chemical Corporation under Sections 106, 107, and 113
of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
amended (“CERCLA”), 42 U.S.C §§ 9606, 9607, and 9613. In this action, the United States
seeks (a) recovery of unreimbursed costs incurred by the United States through April 30, 2017,
in response to releases and threatened releases of hazardous substances into the environment at
or from the Standard Chlorine Chemical Co. Inc. Superfund Site in the Town of Kearny, Hudson
County, New Jersey (“Site”); and (b) performance of the response actions selected by EPA in the
September 30, 2016 Record of Decision for the Site in a manner consistent with the National
Contingency Plan (“NCP”), 40 C.F.R. Part 300.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the subject matter of this action and over the
parties under 28 U.S.C. §§ 1331 and 1345 and Sections 106, 107, and 113(b) of CERCLA, 42
U.S.C. §§ 9606, 9607, and 9613(b).

3 Venue is proper in this judicial district under 28 U.S.C. § 1391(b) and Section
113(b) of CERCLA, 42 U.S.C. § 9613(b), because the releases or threatened releases of
hazardous substances that gave rise to these claims occurred in this district, and because the Site
is located in this district.

DEFENDANTS

4. Apogent Transition Corp. (“Apogent”) is a Delaware corporation and its principal

place of business is in Waltham, Massachusetts.
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i Apogent is a “person” as defined in Section 101(21) of CERCLA, 42 U.S.C.

§ 9601(21).

6. Apogent is the corporate successor-by-merger to Tanatex Chemical Corporation
(“Tanatex™).

7. At relevant times, Tanatex conducted operations relating to the production of

specialty chemicals, including dye-carriers, at the Site.

8. Beazer East, Inc. (“Beazer”) is a Delaware corporation and its principal place of
business is in Pittsburgh, Pennsylvania.

9. Beazer is a “person” as defined in Section 101(21) of CERCLA, 42 U.S.C.

§ 9601(21).

10.  Atrelevant times, Beazer, then known as The Koppers Company, Inc., conducted
operations relating to naphthalene refining and product formation at the Site and owned property
within the Site, including the areas where naphthalene refining and product formation occurred.

11, Cooper Industries, LLC (“Cooper™) is a Delaware corporation and its principal
place of business is in Houston, Texas.

12.  Cooper is a “person” as defined in Section 101(21) of CERCLA, 42 U.S.C.

§ 9601(21).

13. Cooper is the corporate successor-by-merger to Thomas A. Edison, Inc.
(“Edison”) and Emark Battery Corporation (“Emark™).

14.  Atrelevant times, Edison and Emark conducted operations relating to lead-acid
battery manufacturing at the Site and owned property within the Site, including the areas where

lead-acid battery manufacturing occurred.
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15.  Occidental Chemical Corporation (“Occidental”) is a New York corporation and
its principal place of business is in Dallas, Texas.

16.  Occidental is a “person” as defined in Section 101(21) of CERCLA, 42 U.S.C.
§ 9601(21).

17.  Occidental is the corporate successor-by-merger to Diamond Shamrock Chemical
Company (“Diamond Shamrock™).

18.  Atrelevant times, Diamond Shamrock arranged for the transportation and
disposal of chromite ore processing residue at the Site.

SITE DESCRIPTION

19.  The Site is approximately 42 acres and is located at 1025-1035 Belleville
Turnpike in the Town of Kearny, Hudson County, New Jersey. It is identified on the current tax
map of the Town of Kearny, New Jersey, as Block 287, Lots 32.01, 48, 49, 50, 51, and 52; and
Block 287, Lots 54, 55, and 56. The Site also includes 3.8 acres of the Belleville Turnpike,
Newark Turnpike, and associated rights-of-way and steep embankments.

20.  The Site is in an industrial/commercial area and was used for industrial/
commercial operations from the early 1900s through the early 1990s, including naphthalene
refinement and product formation, lead-acid battery manufacturing, dye-carrier production, and
distillation/purification of various chlorinated benzenes.

=5 Buildings, production areas, ditches, and wastewater lagoons were constructed to
support historical industrial/commercial operations at the Site. Surface water runoff was
channeled into the ditches and lagoons, which eventually drained into the Hackensack River.

Z2 The Site borders, but does not include, the Hackensack River.
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STATUTORY BACKGROUND

23.  CERCLA was enacted in 1980 to provide a comprehensive governmental
mechanism for abating releases and threatened releases of hazardous substances and other
pollutants and contaminants, and for funding the costs of such abatement and related
enforcement activities, which are known as “response” actions under Sections 101(25) and
104(a) of CERCLA, 42 U.S.C. §§ 9601(25) and 9604(a).

24, Section 104(a)(1) of CERCLA, 42 U.S.C. § 9604(a)(1), provides in pertinent part:

Whenever (A) any hazardous substance is released or there is a
substantial threat of such a release into the environment, or

(B) there is a release or substantial threat of release into the
environment of any pollutant or contaminant which may present an
imminent and substantial danger to the public health or welfare,
the President is authorized to act, consistent with the national
contingency plan, to remove or arrange for the removal of, and
provide for remedial action relating to such hazardous substance,
pollutant, or contaminant at any time (including its removal from
any contaminated natural resource), or take any other response
measure consistent with the national contingency plan which the
President deems necessary to protect the public health or welfare
or the environment. . . .

Lk Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), provides in pertinent part:

[W]hen the President determines that there may be an imminent
and substantial endangerment to the public health or welfare or the
environment because of an actual or threatened release of a
hazardous substance from a facility, he may require the Attorney
General of the United States to secure such relief as may be
necessary to abate such danger or threat. . . . The President may
also . . . take other action under this section including, but not
limited to, issuing such orders as may be necessary to protect
public health and the environment.

26. Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), provides in pertinent part:

Notwithstanding any other provision or rule of law, and subject
only to the defenses set forth in subsection (b) of this Section —
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) any person who at the time of disposal of any hazardous
substance owned or operated any facility at which such
hazardous substances were disposed of, [and]

3) any person who by contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a
transporter for transport for disposal or treatment, of
hazardous substances owned or possessed by such person,
by any other party or entity, at any facility or incineration
vessel owned or operated by another party or entity and
containing such hazardous substances,

* * *

shall be liable for —

(A)  all costs of removal or remedial action incurred by the
United States Government . . . not inconsistent with the
National Contingency Plan . . . .

217. Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2), provides in pertinent part:

In any such action [for the recovery of costs referred to in Section
9607], the court shall enter a declaratory judgment on liability for
response costs or damages that will be binding on any subsequent
action or actions to recover further response costs or damages.

GENERAL ALLEGATIONS

Beazer East, Inc.

28.  Inoraround 1916, the White Tar Company (“White Tar”) acquired Block 287,
Lots 48 and 49, and began refining crude coal-tar naphthalene thereon to produce moth
preventatives and other naphthalene products. In or around 1929, American Tar Products, Inc.
(“American Tar”) acquired White Tar’s stock. In or around 1934, Koppers Gas & Coke
Company acquired the stock of American Tar. American Tar then changed its name to Koppers
Products Company. In or around 1935, Koppers Products Company transferred its assets,
including White Tar’s stock, to Koppers Gas & Coke Company. In or around 1936, Koppers Gas

& Coke Company changed its name to The Koppers Company. In or around 1942, White Tar
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liquidated and transferred its assets, including Block 287, Lots 48 and 49, and the production
facilities thereon, to The Koppers Company.

29. In or around 1944, The Koppers Company (f’k/a Koppers Gas & Coke Company)
merged with and into The Koppers Company, Inc. (“Koppers”). In or around 1946, Koppers
acquired Block 287, Lots 51 and 52, from Edison. Koppers continued naphthalene refining and
product formation at the Site throughout this time until 1962, when Koppers sold Block 287,
Lots 48, 49, 51, and 52, to an unaffiliated entity.

30. In or around 1988, BNS Acquisitions, Inc., acquired the common stock of
Koppers. In or around 1989, BNS Acquisitions, Inc. merged into Koppers, with Koppers as the
surviving entity. Koppers then changed its name to Beazer Materialé and Services, Inc. In or
around 1990, Beazer Materials and Services, Inc. changed its name to Beazer East, Inc.

31.  During Beazer’s ownership and operation at the Site from 1944 until 1962, the
naphthalene facility produced up to 11,000 tons of refined naphthaleﬁe annually, as well as
naphthalene in various other forms, including moth balls, blocks, and cakes. The facility also
produced creosote disinfectants.

32.  Beazer used substances at the Site that are hazardous substances within the
meaning of Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), including, but not limited to,
naphthalene and polycyclic aromatic hydrocarbons, and disposed of wastes containing such
hazardous substances at the Site.

33. Contamination with hazardous substances, including, but not limited to,
naphthalene and polycyclic aromatic hydrocarbons, has been found at the Site in surface and
subsurface soils, groundwater, and surface water, and as a constituent of the dense non-aqueous

phase liquid (“DNAPL”) impacting groundwater at the Site.
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Cooper Industries, LLC

34, At some time between 1917 and 1918, Edison acquired Block 287, Lots 50, 51,
and 52. From approximately 1929 until approximately 1933, Edison’s wholly-owned subsidiary,
Emark, owned and operated a lead-acid battery production facility on Block 287, Lot 50. In
1933, Emark merged into Edison. Edison continued lead-acid battery manufacturing operations
on Block 287, Lot 50, until approximately 1953, at which time Edison sold Block 287, Lot 50, to
an unaffiliated entity.

35.  Inoraround 1957, Edison merged with McGraw Electric Company to form
McGraw-Edison, Inc. (“McGraw-Edison™). In or around 1985, Cooper Industries, Inc. acquired
McGraw-Edison. In or around 2004, McGraw-Edison merged with Cooper Industries, Inc.
Cooper Industries, Inc. then changed its name to Cooper Industries, LLC.

36.  During Edison and Emark’s ownership and operation at the Site from 1929 until
1953, the lead-acid battery facility produced lead oxide sludge as a byproduct. Lead oxide sludge
was stored at the Site in piles.

37.  Edison and Emark used substances at the Site that are hazardous substances
within the meaning of Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), including, but not
limited to, lead and other metals, and disposed of wastes containing such hazardous substances at
the Site.

38. Contamination with hazardous substances, including, but not limited to, lead and
other metals, has been found at the Site in surface and subsurface soils, groundwater, and surface

water.
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Apogent Transition Corp.

39. In or around the mid-1950s until in or around 1963, Tanatex leased space in two
buildings located on Block 287, Lot 50, for specialty chemical manufacturing and research
operations.

40. - Inor around 1970, Tanatex merged into Sybron Corporation. In or around 1986,
Sybron Corporation merged into S.C. Acquisition Corp., with Sybron Corporation as the
surviving entity. S.C. Acquisition was a subsidiary of Forstmann Little & Co. Following the
merger in or around 1986, Sybron Corporation liquidated and redistributed its assets to other
subsidiaries of Forstmann Little & Co.

41.  The assets and liabilities relating to discontinued operations, including Tanatex’s
specialty chemical manufacturing operations, were transferred to S.C. Acquisition Corp. No. 15.
S.C. Acquisition Corp. No. 15 changed its name to Sybron Transition Corp. In or around 2002,
Sybron Transition Corp. changed its name to Apogent Transition Corp.

42.  During Tanatex’s operations at the Site from the mid-1950s until in or around
1963, the production facility manufactured specialty chemicals, including dye carriers, for the
textile, paper, and leather manufacturing industries.

43.  Tanatex used substances at the Site that are hazardous substances within the
meaning of Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), including, but not limited to,
chlorinated benzenes, phenols, and biphenyls, and disposed of wastes containing such hazardous
substances at the Site.

44, Contamination with hazardous substances, including, but not limited to,

chlorinated benzenes, phenols, and biphenyls, has been found at the Site in surface and



Case 2:19-cv-08654 Document 1 Filed 03/15/19 Page 10 of 18 PagelD: 10

subsurface soils, groundwater, and surface water, and as a constituent of the DNAPL impacting
groundwater at the Site.

Occidental Chemical Corporation

45. From in or around 1916 until in or around 1949, The Martin Dennis Company
operated a sodium bichromate production facility on the land immediately adjacent to the Site. In
or around 1949, The Diamond Alkali Company acquired the stock and assets of The Martin
Dennis Company, including the sodium bichromate production facility and the land immediately
adjacent to the Site. In or around 1967, The Diamond Alkali Company changed its name to
Diamond Shamrock Corporation. In or around 1983, Diamond Shamrock Corporation changed
its name to Diamond Chemicals Company and then to Diamond Shamrock Chemicals Company.

46.  Following the name change, in or around 1983, New Diamond Corporation
acquired Diamond Shamrock’s stock. New Diamond Corporation then changed its name to
Diamond Shamrock Corporation. Diamond Shamrock Corporation then changed its name to
Maxus Energy Corporation (“Maxus™). In or around 1986, Maxus sold Diamond Shamrock’s
stock to Oxy-Diamond Alkali Corporation, at about which time Diamond Shamrock changed its
name to Occidental Electrochemicals Corporation. In or around 1987, Occidental
Electrochemicals Corporation merged into Occidental.

47.  Diamond Shamrock owned and operated the sodium bichromate production
facility from 1949 until sometime in the 1970s, when manufacturing operations at the facility
ceased. Durihg Diamond Shamrock’s ownership and operation of the facility, the production of
sodium bichromate generated chromite ore processing residue (“COPR”). COPR contains

chromium and hexavalent chromium.

10
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48.  Diamond Shamrock arranged for the transport of hazardous substances within the
meaning of Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), including, but not limited to,
chromium and hexavalent chromium, from the Diamond Shamrock sodium bichromate
production facility for disposal at the Site.

49, Contamination with hazardous substances, including, but not limited to,
chromium and hexavalent chromium, has been found at the Site in surface and subsurface soils,
groundwater, and surface water.

Response Action History

50.  In December 2001, the New Jersey Department of Environmental Protection
(“NJDEP”) referred the Site to EPA for proposed inclusion on the National Priorities List
(“NPL”). EPA proposed adding the Site to the NPL by publication in the Federal Register on
April 30,2003, 68 Fed. Reg. 23,094.

51.  Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the NPL, 40 C.F.R. Part 300, Appendix B, by publication in the Federal Register on September
19, 2007, 72 Fed. Reg. 53,463.

52.  Inoraround 2010 or 2011, an interim response action was implemented at the
Site and adjacent property under NJDEP oversight that included installation of a fully enclosed
perimeter barrier wall system and hydraulic control groundwater extraction and treatment
systems; excavation of nearshore sediments from the Hackensack River; and placement of the
sediments together with barrier wall construction materials beneath a consolidated cap at the
Site. EPA approved implementation of these interim response actions pursuant to a 2009

Engineering Evaluation/Cost Analysis.

11



Case 2:19-cv-08654 Document 1 Filed 03/15/19 Page 12 of 18 PagelD: 12

53. On May 3, 2013, EPA and Apogent, Beazer, Cooper, and Occidental entered into
an Administrative Settlement Agreement and Order on Consent (“AOC”) to conduct a remedial
investigation and focused feasibility study for the Site (U.S. EPA Region II CERCLA Docket
No. 02-2013-2015), pursuant to 40 C.F.R. § 300.430.

54.  Defendants completed a remedial investigation report on October 9, 2015 and
completed a focused feasibility study report on July 26, 2016.

55.  Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
completion of the focused feasibility study and of the proposed plan for remedial action on July
27, 2016, in a major local newspaper of general circulation. EPA provided an opportunity for
written and oral comments from the public on the proposed plan for remedial action.

56.  EPA selected a remedy to be implemented at the Site in a Record of Decision
(“ROD”) executed on September 30, 2016. The ROD includes a responsiveness summary to
public comments. Notice of the final plan was published in accordance with Section 117(b) of
CERCLA, 42 U.S.C. § 9617(b).

57. The selected remedy includes: (a) remedy components already in place as a result
of early actions at the Site, including the fully enclosed perimeter barrier wall system and
hydraulic control groundwater extraction and treatment systems, existing surface covers, and
stormwater management facilities; (b) placement of a targeted cap/cover in specific locations that
are not already capped/covered, including stone and vegetative cover areas and wetlands areas,
and repair of the existing covers as necessary, as well as stormwater management enhancements
and wetland restoration; (c¢) DNAPL recovery; (d) institutional controls; (¢) demolition of
existing buildings; and (f) continued operation, maintenance, and monitoring of remedial

components, including the fully enclosed perimeter barrier wall system and hydraulic control

12
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groundwater extraction and treatment systems, existing surface covers, and stormwater
management facilities.

FIRST CLAIM FOR RELIEF

Cost Recovery under Sections 107(a) and 113(g)(2) of CERCLA

58.  Paragraphs 1 through 57 are re-alleged and incorporated herein by reference.

59.  The Site is a “facility” within the meaning of Section 101(9) of CERCLA, 42
U.S.C. § 9601(9), which defines a “facility” in pertinent part as “any site or area where a
hazardous substance has been deposited, stored, disposed of, or placed, or otherwise come to be
located . ...”

60.  There have been “releases”, within the meaning of Section 101(22) of CERCLA,
42 U.S.C. § 9601(22), and threatened releases, of “hazardous substances,” within the meaning of
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), into the environment at or from the Site.

61.  In undertaking response actions to address the release or threatened release of
hazardous substances at the Site, the United States has incurred and will continue to incur
“response costs,” as defined in Section 101(25) and 107 of CERCLA, 42 U.S.C. §§ 9601(25) and
9607, with respect to “removal” or “remedial” actions, as defined in Sections 101(23) and (24) of
CERCLA, 42 ‘U.S.C. §§ 9601(23) and (24).

62. The United States has incurred at least $671,479.94 through April 30, 2017, in
unreimbursed response costs relating to the Site.

63.  The response costs incurred by the United States relating to the Site were incurred

in a manner not inconsistent with the NCP.

13
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64.  Apogent is the corporate successor-by-merger to a former operator of the Site at
the time of disposal of hazardous substances at the Site, from which there has been a release or
threatened release of hazardous substances.

65.  Apogent is liable under Section 107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2), as
a person who owned or operated a facility at a time of disposal of hazardous substances at the
facility, from which there has been a release or threatened release of hazardous substances, for
response costs incurred by the United States relating to the Site.

66.  Beazer is a former owner and operator of the Site at the time of disposal of
hazardous substances at the Site, from which there has been a release or threatened release of
hazardous substances.

67. Beazer is liable under Section 107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2), as a
person who owned or operated a facility at a time of disposal of hazardous substances at the
facility, from which there has been a release or threatened release of hazardous substances, for
response costs incurred by the United States relating to the Site.

68.  Cooper is the corporate successor-by-merger to a former owner and operator of
the Site at the time of disposal of hazardous substances at the Site, from which there has been a
release or threatened release of hazardous substances.

69.  Cooper is liable under Section 107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2), as
a person who owned or operated a facility at a time of disposal of hazardous substances at the
facility, from which there has been a release or threatened release of hazardous substances, for

response costs incurred by the United States relating to the Site.

14
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70. Occidental is the corporate successor-by-merger to a person who arranged for the
transportation and disposal of hazardous substances at the Site, from which there has been a
release or threatened release of hazardous substances.

71.  Occidental is liable under Section 107(a)(3) of CERCLA, 42 U.S.C. § 9607(a)(3),
as a person who arranged for the transportation and disposal of hazardous substances at the
facility, from which there has been a release or threatened release of hazardous substances, for
response costs incurred by the United States relating to the Site.

72.  Pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), Defendants are
jointly and severally liable to the United States for response costs incurred by the United States
relating to the Site, including enforcement costs and interest.

73.  Under Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2), the United States
is entitled to a declaratory judgment on Defendants’ liability for the response costs that will be
binding on any subsequent claim or action for the recovery of further response costs.

SECOND CLAIM FOR RELIEF

Injunctive Relief under Section 106(a) of CERCLA

74. Paragraphs 1 through 73 are re-alleged and incorporated herein by reference.

75.  EPA has determined that the actual and threatened releases of hazardous
substances at or from the Site may constitute an imminent and substantial endangerment to
public health or welfare or the environment.

76.  Implementation of the response actions selected in the ROD is necessary to abate
the danger to public health or welfare and the environment posed by the actual and threatened

releases of hazardous substances at or from the Site.

15
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77.  Defendants are liable for the performances of the response actions selected in the
ROD under Sections 106(a) and 107(a) of CERCLA, 42 U.S.C. §§ 9606(a) and 9607(a).

PRAYER FOR RELIEF

WHEREFORE, Plaintiff the United States respectfully requests that this Court:

a. Enter judgment in favor of the United States under Section 107(a) of CERCLA, 42
U.S.C. §‘ 9607(a), holding Defendants jointly and severally liable for unreimbursed
response costs incurred by the United States relating to the Site, including
enforcement costs and interest;

b. Enter a declaratory judgment, pursuant to Section 113(g)(2) of CERCLA, 42 U.S.C.
§ 9613(g)(2), on Defendants’ joint and several liability that will be binding in any
subsequent action for recovery of future response costs relating to the Site, including
enforcement costs and interest;

c. Enter an order under Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), requiring
Defendants to perform the remedial design and remedial action selected in the ROD;

d. Award the United States its costs and fees in this action; and

e. Grant such other and further relief as the Court deems just and proper.

Respectfully submitted,

ELLEN M. MAHAN

Deputy Section Chief

U.S. Department of Justice

Environment and Natural Resources Division

16
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Environmental Enforcement Section
Washington, D.C. 20530

o lison A
- JEROME W. MACLAUGHLIN
Senior Counsel
U.S. Department of Justice
Environment and Natural Resources Division
Environmental Enforcement Section
P.O. Box 7611
Washington, DC 20044-7611
(202) 616-7162
jerry.maclaughlin@usdoj.gov

CRAIG CARPENITO
United States Attorney
District of New Jersey

ALLAN B. K. URGENT
Assistant United States Attorney
District of New Jersey

United States Attorney’s Office
970 Broad Street, 7* Floor
Newark, NJ 07102

(973) 297-2079

OF COUNSEL

KRISTA E. YACOVONE

Office of Regional Counsel

U.S. Environmental Protection Agency, Region II
290 Broadway, 17% Floor

New York, NY 10007-1855

(212) 637-3095
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CERTIFICATION UNDER LOCAL CIVIL RULE 11.2

In accordance with 28 U.S.C. § 1746, I certify, under penalty of perjury, that the matter in
controversy in the foregoing Complaint is not the subject of any other action pending in any
court, or any pending arbitration or administrative proceeding.

o/is/ 19

ﬂ L Lz

AEROME W. MACLAUGHTEIN
Senior Counsel
U.S. Department of Justice
Environment and Natural Resources Division
Environmental Enforcement Section
P.O. Box 7611
Washington, DC 20044-7611
(202) 616-7162
jerry.maclaughlin@usdoj.gov
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