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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

UNITED STATES OF AMERICA, )
)

Plaintiff, )

)

V. ) Civil Action No.

)

THE GUARDIAN LIFE INSURANCE )
COMPANY OF AMERICA, )
)

Defendant. )

)

COMPLAINT

The United States of America, by authority of the Attorney General of the United States
and on behalf of the Administrator of the United States Environmental Protection Agency
(“EPA™), files this complaint and alleges as follows:

STATEMENT OF THE CASE

1. This is a civil action under Sections 107 and 113 of the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §§ 9607
and 9613, against The Guardian Life Insurance Company of America (“Guardian Life” or
“Defendant”). The United States seeks to recover costs incurred in response to the release or
threatened release of hazardous substances into the environment at or from the Widefield PCE
Superfund Site located in Colorado Springs and Security, El Paso County, Colorado (the “Site”).
The United States also seeks a declaratory judgment, pursuant to Section 113(g)(2) of CERCLA,
42 U.S.C. § 9613(g)(2), that Defendant is jointly and severally liable for any further response

costs incurred by the United States in connection with the Site.
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JURISDICTION AND VENUE

2. This Court has jurisdiction over this matter pursuant to Sections 107(a) and
113(b) of CERCLA, 42 U.S.C. §§ 9607(a) and 9613(b), and pursuant to 28 U.S.C. §§ 1331 and
1345.

3. Venue is proper in this judicial district under Section 113(b) of CERCLA, 42
U.S.C. § 9613(b), and 28 U.S.C. § 1391(b) and (c), because the releases or threatened releases
that give rise to the claims occurred in this District, Defendant may be found in this District, and

the Site is located in this District.

DEFENDANT
4. Defendant Guardian Life is a New York corporation that conducts business in
Colorado.
5. Guardian Life is a “person” within the meaning of Sections 101(21) and 107 of

CERCLA, 42 U.S.C. §§ 9601(21) and 9607.

STATUTORY BACKGROUND

6. Section 104 of CERCLA, 42 U.S.C. § 9604, provides that whenever any
hazardous substance is released into the environment, or there is a substantial threat of such a
release into the environment, the President is authorized to act, consistent with the National
Contingency Plan, to remove or arrange for the removal of, and provide for remedial action
relating to, such hazardous substance. The President’s authority under Section 104 has been
delegated to EPA.

7. Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), in relevant part, provides that

subject only to the defenses set forth in Section 107(b):
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(2) any person who at the time of disposal of any hazardous substance owned or
operated any facility at which such hazardous substances were disposed of, ...

from which there is a release, or a threatened release which causes the incurrence
of response costs, of a hazardous substance, shall be liable for —

(A) all costs of removal or remedial action incurred by the United States
Government ... not inconsistent with the national contingency plan.

8. Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2), provides that in any
action for recovery of costs under Section 107 of CERCLA, “the court shall enter a declaratory
judgment on liability for response costs or damages that will be binding on any subsequent
action or actions to recover further response costs or damages.”

GENERAL ALLEGATIONS

0. The Site is located in Colorado Springs and Security, El Paso County, Colorado,
and comprises a former dry cleaners at 3217 South Academy Boulevard in the Mission Trace
Shopping Center (“Shopping Center’’), contamination of the surrounding soil and groundwater,
and contamination of the Widefield Aquifer.

10.  An underground plume of groundwater contaminated with tetrachloroethylene
(also known as perchloroethylene, PERC, or “PCE”) extends downgradient from the Shopping
Center over one mile southwest to municipal drinking water wells in the Widefield Aquifer near
South Academy Boulevard.

11.  Defendant Guardian Life owned the Shopping Center from 1986 to 1993.

12.  From 1986 to 1993, operators of a dry cleaning business d/b/a King’s One-Hour
Cleaners (“King’s Cleaners”) leased building space from Defendant at 3217 South Academy

Boulevard at the Shopping Center.
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13. PCE was used as a cleaning solvent in on-site dry cleaning operations at King’s
Cleaners from at least 1986 until dry cleaning operations ceased in 2010.

14. Use of PCE in dry cleaning at King’s Cleaners generated waste contaminated with
PCE during the time Defendant owned the Shopping Center.

15. On information and belief, PCE and waste contaminated with PCE were stored at
King’s Cleaners during the time Defendant owned the Shopping Center.

16. On information and belief, PCE and waste contaminated with PCE were disposed
of at King’s Cleaners through discharges, spills, leaks, overflows, dry cleaning machine
malfunctions, and/or other activities during the time Defendant owned the Shopping Center.

17. As a result of the operations and storage, handling, and disposal practices at
King’s Cleaners, PCE contaminated the soil and groundwater at the Site.

18. PCE and breakdown products of PCE (including cis-1,2-dichloroethane,
trichloroethylene (“TCE”), and vinyl chloride) were detected in the soil and groundwater below
and in the vicinity of King’s Cleaners. PCE migrated through groundwater in a southerly
direction and reached the Widefield Aquifer and drinking water wells S-14, CS-8, CS-10, and
CS-13 in Security.

19. Drinking water wells S-14, CS-8, CS-10, and CS-13 draw water from the
Widefield Aquifer. The Widefield Aquifer supplies drinking water to thousands of people in
Security and surrounding communities.

20. The Security Water District, which operates wells S-14, CS-8, CS-10, and CS-13,
monitors public drinking water for PCE. The Security Water District detected PCE in well S-14

in 2003. Continued testing showed that PCE levels in well S-14 were increasing. In 2008, PCE
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levels in well S-14 exceeded the national limit for PCE in drinking water established by EPA
pursuant to the Safe Drinking Water Act. See 40 C.F.R. § 141.61 (listing the maximum
contaminant level for “tetrachloroethylene). PCE levels in well S-14 repeatedly exceeded the
national limit thereafter, and the Security Water District was forced to take well S-14 out of
service.

21. The Security Water District detected PCE in drinking water wells CS-8, CS-10,
and CS-13 in 2008 and thereafter. PCE levels exceeded the national limit for PCE in drinking
water at well CS-8 in 2010 and at well CS-10 in 2009 and 2010.

22. Exposure to PCE can cause neurological effects, liver problems, reproductive
harm, and other serious health effects. EPA has characterized PCE as likely to be carcinogenic
to humans by all routes of exposure.

23. The Colorado Department of Public Health and Environment (“CDPHE”), after
consultation with EPA, performed an investigation to determine the source of the PCE
contamination of the drinking water wells and to characterize the extent of the underground
plume of PCE. As part of its assessment, CDPHE installed two dozen groundwater monitoring
wells and took groundwater and soil samples and analyzed the data. CDPHE found that there
had been a release of PCE to groundwater from King’s Cleaners, and that King’s Cleaners was
the probable source of the PCE contamination of the drinking water wells.

24, CDPHE and the Security Water District requested EPA’s assistance with
addressing the contamination of public drinking water supplies. In 2011, EPA issued an Action

Memorandum in which it determined that releases or threatened releases of hazardous substances
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from the Site presented a threat to public health, welfare, or the environment and that a time-
critical removal action was required.

25. EPA performed a removal action which consisted of construction of a drinking
water treatment facility capable of removing up to 99 percent of PCE from the drinking water,
and installation of pipe to connect the treatment facility to the affected wells. EPA gave the
Security Water District permission to operate the completed treatment facility in April 2014.

26. CDPHE addressed PCE contamination at King’s Cleaners pursuant to its state
hazardous waste corrective action program. Cleanup measures included excavation of PCE-
contaminated soil from the subsurface of King’s Cleaners and reporting of PCE levels in
groundwater samples.

27. This Court approved and entered a consent decree on April 25, 2018, in which the
El Paso County Retirement Plan agreed to reimburse the United States $420,000 for Site
responses costs. See United States v. El Paso County Retirement Plan, No. 18-cv-00552-RM-
KMT, ECF No. 20 (D. Colo.).

28. The United States has incurred, and continues to incur, unreimbursed costs
relating to the time-critical removal action at the Site. As of August 31, 2017, and accounting for
the settlement described in paragraph 27, EPA has incurred at least $3,032,330.84 in
unreimbursed response costs.

CLAIM FOR RELIEF

29. The allegations of Paragraphs 1 through 28 are realleged and incorporated herein

by reference.
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30. The Site is contaminated by “hazardous substances” within the meaning of
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), including PCE, which is a listed hazardous
substance pursuant to 40 C.F.R. § 302.4.

31. The Site is a “facility” within the meaning of Section 101(9) of CERCLA, 42
U.S.C. § 9601(9).

32. King’s Cleaners is a “facility” within the meaning of Section 101(9) of CERCLA,
42 U.S.C. § 9601(9).

33. On information and belief, Defendant was an owner of a facility at the time of
“disposal” of “hazardous substances,” including PCE, at the Site and from King’s Cleaners,
within the meaning of Sections 101(14), 101(20), 101(29), and 107(a)(2) of CERCLA, 42 U.S.C.
§§ 9601(14), 9601(20), 9601(29), and 9607(a)(2).

34. There have been “releases” or “threatened releases” of “hazardous substances”
into the environment from the Site and King’s Cleaners within the meaning of Sections 101(14),
101(22) and 107(a) of CERCLA, 42 U.S.C. §§ 9601(14), 9601(22), and 9607(a).

35. As a result of releases or threatened releases of hazardous substances from the
Site and King’s Cleaners, the United States has incurred unreimbursed response costs, and
continues to incur response costs, within the meaning of Sections 101(25) and 107(a) of
CERCLA, 42 U.S.C. §§ 9601(25) and 9607(a).

36. The response action taken and response costs incurred at the Site were not
inconsistent with the National Oil and Hazardous Substances Pollution Contingency Plan

(“NCP”), 40 C.F.R. Part 300.
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37. Pursuant to Section 107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2), Defendant is
jointly and severally liable for all unreimbursed response costs, plus accrued interest, incurred
and to be incurred by the United States in connection with the Site.

38. Pursuant to Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2), the United
States is entitled to a declaratory judgment that Defendant is jointly and severally liable for all
further response costs incurred by the United States in connection with the Site.

PRAYER FOR RELIEF

WHEREFORE, the United States respectfully requests that the Court:

A. Order Defendant to reimburse the United States for all response costs incurred
and to be incurred in connection with the Site, including interest thereon;

B. Enter a declaratory judgment that Defendant is liable for all further response costs,
including interest, to be incurred by the United States for response actions in connection with the
Site and any area to which the hazardous substances from the Site have migrated;

C. Award the United States the costs of this action; and

D. Grant such other and further relief as the Court deems just and proper.

Dated: August 8, 2019 Respectfully submitted,
THOMAS A. MARIANI, JR.
Section Chief, Environmental Enforcement Section

Environment and Natural Resources Division
U.S. Department of Justice
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/s/ Nicholas Morales

NICHOLAS MORALES

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611
Telephone: (202) 616-8860

FAX: (202) 514-0097

E-mail: Nicholas.Morales@usdoj.gov

Attorneys for the United States of America
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CERTIFICATE OF SERVICE
I hereby certify that on August 8, 2019, the foregoing Complaint was filed electronically
with this Court using the CM/ECF system. Notice of this filing will be sent by prepaid first class
mail to the authorized agent to accept service:
Corporation Service Company (CSC)
1133 Avenue of the Americas
New York, NY 10036

corpservices@cscinfo.com

Authorized Agent for The Guardian Life Insurance Company of America

/s/ Nicholas Morales
NICHOLAS MORALES

- 10 -



Case 1:19-cv-02257 Document 1-1 Filed 08/08/19 USDC Colorado Page 1 of 1

IS 44 (Rev. 06/17) CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of 1nitiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

District of Colorado Form

L (3) pLAINTIFFS DEFENDANTS

United States of America The Guardian Life Insurance Company of America

County of Residence of First Listed Defendant |NeW York County
(IN U.S. PLAINTIFF CASES ONLY)

IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

(b) County of Residence of First Listed Plaintiff |
(EXCEPT IN U.S. PLAINTIFF CASES)

NOTE:

Attorneys (If Known)
Gregory Evans, Partner, McGuireWoods LLP
Wells Fargo Center, South Tower
355 S. Grand Ave, Suite 4200, Los Angeles, CA 90071
(213) 457-9844

[TZENSHIP OF PRINCIPAL PARTIES (Place an “X in One Box for
Plaintiff) and One Box for Defendant)

EFF“DDEF‘*
L1s0s
Oe0e

(¢) Attorneys (Firm Name, Address, and Telephone Number)

Nicholas Morales, Trial Attorney, EES/ENRD/DOJ
P.O. Box 7611, Washington, D.C. 20044
(202) 616-8860

II. BASIS OF JURISDICTION

1 U.S. Government
Plaintiff

III. CI
(For Diversity Cases Only)
PTF

(Place an “X”” in One Box Only)

DEF

o' o
D 2 D 2 Incorporated and Principal Place
of Business In Another State

D 3 D 3 Foreign Nation

D 3 Fcédcral Question

U.S. Government Not a Party) Citizen of This State Incorporated or Principal Place

of Business In This State

D 2 U.S. Government
Defendant

D 4 Diversity Citizen of Another State

(Indicate Citizenship of Parties in Item I11)

Citizen or Subject of a
Foreign Country

Click here for Nature of Suite Code Descriptions

IV. NATURE OF SUIT (Place an “X in One Box Only)

CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES
J 110 Insurance _PERSONAL INJURY PERSONAL INJURY 625 Drug Related Seizure 3422 Appeal 28 USC 158 375 False Claims Act
120 Marine [ B10 Airplane L1365 Personal Injury - of Property 21 USC 881 3423 Withdrawal 376 Qui Tam (31 USC 3729(a))
:l 130 Miller Act :|315 Airplane Product Product Liability D690 Other 28 USC 157 400 State Reapportionment
140 Negotiable Instrument Liability D 367 Health Care/ 410 Antitrust
D 150 Recovery of Overpayment D320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS 430 Banks and Banking
& Enforcement of Judgment Slander Personal Injury 820 Copyrights 450 Commerce
D 151 Medicare Act D330 Federal Employers’ Product Liability 830 Patent 460 Deportation
D 152 Recovery of Defaulted Liability I:I 368 Asbestos Personal 835 Patent — Abbreviated 470 Racketeer Influenced &
Student Loans 340 Marine Injury Product New Drug Application Corrupt Organizations
(Excl. Veterans) 345 Marine Product Liability LABOR 840 Trademark 480 Consumer Credit
D 153 Recovery of Overpayment Liability PERSONAL PROPERTY 710 Fair Labor Standards SOCIAL SECURITY 490 Cable/Sat TV
of Veteran’s Benefits 350 Motor Vehicle 370 Other Fraud Act 861 HIA (1395ff) 850 Securities/Commodities/
:l 160 Stockholders’ Suits :|355 Motor Vehicle 371 Truth in Lending 720 Labor/Mgmt. Relations 862 Black Lung (923) Exchange
190 Other Contract Product Liability 380 Other Personal 740 Railway Labor Act 863 DIWC/DIWW (405(g)) 890 Other Statutory Actions
195 Contract Product Liability 360 Other Personal Property Damage 751 Family and Medical 864 SSID Title XVI 891 Agricultural Acts
196 Franchise Injury I:I 385 Property Damage Leave Act 865 RSI (405(g)) | 893 Environmental Matters
D362 Personal Injury - Product Liability :|790 Other Labor Litigation E 895 Freedom of Information
Med. Malpractice 3791 Employee Retirement Act
REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS Income Security Act FEDERAL TAX SUITS D 896 Arbitration
210 Land Condemnation 440 Other Civil Rights Habeas Corpus: D 870 Taxes (U.S. Plaintiff 899 Administrative Procedure
220 Foreclosure 441 Voting 463 Alien Detainee or Defendant) Act/Review or Appeal of
230 Rent Lease & Ejectment 442 Employment D 510 Motions to Vacate :l 871 IRS—Third Party Agency Decision
240 Torts to Land 443 Housing/ Sentence 26 USC 7609 D 950 Constitutionality of
245 Tort Product Liability Accommodations H 530 General IMMIGRATION State Statutes
290 All Other Real Property 445 Amer. w/Disabilities - 535 Death Penalty 462 Naturalization
Employment Other: 465 Other Immigration
446 Amer. w/Disabilities - 540 Mandamus & Other Actions
Other 550 Civil Rights
448 Education 555 Prison Condition
I:l 560 Civil Detainee -
Conditions of
Confinement
V. ORIGIN (Place an “X”” in One Box Only) S Transforred fi e
1. Original D 2. Removed from 3. Remanded from D 4. Reinstated or D ' aﬁf&igy dcistrli”((:)tm D 6. Multidistrict D 8 Eﬁgﬁﬁgft
Proceeding State Court Appellate Court Reopened (specify) Litigation Direct File
ite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
42 U.S.C. §§ 9607 and 9613
V1. CAUSE OF ACTION Brief description of cause: AP Docket  []
Cost recovery and declaratory judgment under Sections 107 and 113 of CERCLA |

VII. REQUESTED IN CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER F.R.C.P.23 [] JURY DEMAND:  []Yes No
VIII. RELATED CASE(S) IF ANY  (see instructions): ~ JUDGE | | bocker NUMBER [ |
| /s/ Nicholas Morales |
pate [ 08/08/2019 SIGNATURE OF ATTORNEY OF RECORD
FOR OFFICE USE ONLY
RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE






