UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

UNITED STATES OF AMERICA,
Plaintiff, Civil Action No.
V. COMPLAINT

CHARLES A. DIDONATO,

Defendant.

S N N N N N N N N N N N

The United States of America, by authority of the Attorney General of the United
States and through the undersigned attorney, acting at the request of the Director of the
Superfund and Emergency Management Division of the United States Environmental Protection
Agency (“EPA”) for Region I, files this complaint and alleges as follows:

NATURE OF THE ACTION

1. This is a civil action brought pursuant to Section 107 of the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended, (“CERCLA”), 42
U.S.C. 8 9607. In this action, the United States seeks the recovery of certain costs incurred in
response to releases or threatened releases of hazardous substances into the environment at or
from the New Hampshire Dioxane Site (“Site”), which includes a contaminated residential well
field located in Atkinson, New Hampshire and a facility located in Hampstead and Atkinson,
New Hampshire that is the source of releases or threatened releases of hazardous substances to

the well field.



JURISDICTION AND VENUE

2. This Court has jurisdiction over the subject matter of this action and over the
parties under 28 U.S.C. 88 1331 and 1345 and Sections 107 and 113(b) of CERCLA, 42 U.S.C.
§8 9607 & 9613(Db).

3. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(b)(2) and
Section 113(b) of CERCLA, 42 U.S.C. § 9613(b), because the releases or threatened releases of
hazardous substances that gave rise to this claim occurred in this district, and because the Site is
located in this district.

DEFENDANT

4. Charles A. DiDonato (“DiDonato”) is an individual who resides in or has resided
in Massachusetts. DiDonato is a “person” as defined in Section 101(21) of CERCLA, 42 U.S.C.
§ 9601(21).

STATUTORY BACKGROUND

5. CERCLA was enacted in 1980 to provide a comprehensive governmental
mechanism for abating releases and threatened releases of hazardous substances and other
pollutants and contaminants, and for funding the costs of such abatement and related
enforcement activities, which are known as “response” actions, 42 U.S.C. §8 9604(a), 9601(25).

6. Under Section 104(a)(1) of CERCLA, 42 U.S.C. 8 9604(a)(1):

Whenever (A) any hazardous substance is released or there is a substantial threat
of such a release into the environment, or (B) there is a release or substantial
threat of release into the environment of any pollutant or contaminant which may
present an imminent and substantial danger to the public health or welfare, the
President is authorized to act, consistent with the national contingency plan, to
remove or arrange for the removal of, and provide for remedial action relating to
such hazardous substance, pollutant, or contaminant at any time (including its
removal from any contaminated natural resource), or take any other response
measure consistent with the national contingency plan which the President deems
necessary to protect the public health or welfare or the environment.
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7. For CERCLA response actions and enforcement purposes, the Administrator of
EPA is the President’s delegate, as provided in operative Executive Orders, and, within certain
limits, the Regional Administrators of EPA have been re-delegated this authority. The Regional
Administrator for EPA Region I further re-delegated this authority to the Director of the
Superfund and Emergency Management Division of EPA Region 1.

8. "Facility" is defined in CERCLA Section 101(9) to include "any building,
structure, installation, equipment, pipe or pipeline” or "any site or area where a hazardous
substance has been deposited, stored, disposed of, or placed . . .." 42 U.S.C. § 9601(9).

0. "Release™ is defined in CERCLA Section 101(22) as "any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping or
disposing into the environment (including the abandonment or discarding of barrels, containers,
and other closed receptacles containing any hazardous substance or pollutant or contaminant)
...." 42 U.S.C. 8§ 9601(22).

10. “Disposal” is defined in CERCLA Section 101(29) by reference to the Solid
Waste Disposal Act (SWDA). 42 U.S.C. § 9601(29). The SWDA defines "disposal” as "the
discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or
hazardous waste into or on any land or water so that such solid waste or hazardous waste or any
constituent thereof may enter the environment or be emitted into the air or discharged into any
waters, including ground waters." 42 U.S.C. 8 6903(3).

11. “Environment” is defined in CERCLA Section 101(8) as “(A) the navigable
waters, . . . and (B) any other surface water, ground water, drinking water supply, land surface or
subsurface strata, or ambient air within the United States or under the jurisdiction of the United

States.” 42 U.S.C. § 9601(8).



12.  "Hazardous substance" is defined in CERCLA Section 101(14) by reference to
other federal statutes and by reference to a list of substances published by EPA at 40 C.F.R. 8§
302.4. 42 U.S.C. §9601(14).

13.  "Response,” as defined in CERCLA Section 101(25), includes “removal" actions
and enforcement activities related thereto. 42 U.S.C. § 9601(25).

14.  “Removal” actions, as defined in CERCLA Section 101(23), include “provision
of alternative water supplies.” 42 U.S.C. § 9601(23).

15.  "Person" is defined in CERCLA Section 101(21) as "an individual, firm,
corporation, association, partnership . ..." 42 U.S.C. § 9601(21).

16.  Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), provides in pertinent part:

Notwithstanding any other provision or rule of law, and subject
only to the defenses set forth in subsection (b) of this Section —

@) any person who at the time of disposal of any hazardous

substance owned or operated any facility at which such
hazardous substances were disposed of,

* * *

from which there is a release, or a threatened release which causes
the incurrence of response costs, of a hazardous substance,

shall be liable for —
(A)  all costs of removal or remedial action incurred by the

United States Government . . . not inconsistent with the
National Contingency Plan . . .

GENERAL ALLEGATIONS

17. Defendant DiDonato was a general partner of the DiJohn Realty Company, a New

Hampshire general partnership, between 1983 and 1993. An individual who is or was a general



partner of a New Hampshire partnership is liable for the liabilities of the partnership engendered
during the period that the individual is or was a general partner.

18.  Atrelevant times, including between 1983 and 1993, the DiJohn Realty Company
owned a facility with an address of 130 Route 111, Hampstead, New Hampshire (the “DiJohn
Property”). The DiJohn Property included buildings and structures and areas where barrels were
stored outside.

19.  Atrelevant times, including between 1984 and 1993, the DiJohn Realty Company
leased the DiJohn Property to Johnson and Johnston Associates, Inc. (“JJA”). The application
for incorporation of JJA in 1984 listed James A. Johnston and Charles A. DiDonato as the
incorporators and directors of JJA. At relevant times, including between 1984 and 1993, JJA
operated a manufacturing facility at the DiJohn Property (a/k/a the “JJA facility”), where it
manufactured, among other things, copper and aluminum foils.

20. During the time period that Mr. DiDonato was a general partner of DiJohn Realty
Company (and during the time period when DiJohn Realty Company owned the DiJohn
Property), disposal of hazardous substances at the DiJohn Property occurred, including a
discharge of 1,1,1 trichloroethane (“TCA”) down a storm drain on the east side of the property in
1989 and disposal resulting from storage of drums of hazardous substances outside, exposed to
the weather, for long durations on the north side of the property. Rain and snow was observed
on drums with open bungs in this storage area.

21.  Sampling at the DiJohn Property has identified ground water in the bedrock
aquifer contaminated with TCA, trichloroethylene (“TCE”), 1,4 dioxane (“dioxane”), 1,1-
dichloroethane (“DCA?”), 1,1-dichloroethene (“DCE”), and methyl tert-butyl ether (“MTBE”),
each of which is a CERCLA hazardous substance. DCA and DCE are breakdown products of

TCA and TCE, respectively. Dioxane is a common additive to TCA. The sampling indicates
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that ground water contamination is more pronounced on the east side of the DiJohn Property in
the vicinity of the storm drain and on the north side of the DiJohn Property in the vicinity of the
former drum storage area.

22, In 2002 and 2003, the New Hampshire Department of Environmental Services
(“NH DES”) identified ground water contaminated with DCE, MTBE, and DCA in several
residential wells drawing water from the bedrock aquifer in an area about 0.7 miles
south/southwest of the DiJohn Property in the vicinity of Emery Drive and Belknap Drive in
Atkinson, New Hampshire. NHDES installed point of entry (“POE”) water treatment systems at
four residences with contaminated ground water.

23. In 2011, NH DES sampled water after treatment by POE treatment systems at the
four residences for dioxane. After finding dioxane in some of those samples at elevated levels,
NH DES sampled additional residential bedrock wells located near the initial four residences in
2011 and 2012 and found dioxane in 45 residential wells in the area. In addition to dioxane,
TCA, DCA, DCE, and MTBE were found in the residential well sampling data.

24, In 2012, NH DES requested EPA to evaluate the residential well sampling data
and assist it in addressing the contaminated residential drinking water wells.

25. In 2013, EPA approved an Action Memorandum, authorizing a removal action
under CERCLA to provide an alternate water supply, in the form of a water line extension to the
Hampstead Area Water Company (“HAWC”)’s water supply system, to connect certain
residences to that water supply whose bedrock aquifer wells had contamination levels above the
NH DES Ambient Groundwater Quality Standard (“*AGQS”) for dioxane.

26.  Asindicated in the Action Memorandum, EPA authorized the removal action
because a threat to the residents’ drinking water supply existed based on the existence of

elevated dioxane levels in the residential wells (as well as DCE and DCA), which appeared to be

6



hydrologically linked to a likely contamination source, the DiJohn Property (which had high
levels of dioxane, DCA, DCE, and TCA).

27.  From 2013 to 2014, EPA installed water mains on Island Pond Road, Brookside
Terrace, Belknap Drive, Emery Drive, Oak Ridge Drive, and Deer Run Road and connected
designated residences with dioxane contamination over the NH DES AGQS to the HAWC
system.

28.  The DiJohn Property is a “facility” as that term is defined in Section 101 of
CERCLA, 42 U.S. 8§ 9601, as it includes buildings and structures and areas where hazardous
substances have been deposited, stored, disposed of, or placed, or otherwise come to be located.

29.  There was a “disposal” of “hazardous substances” at the DiJohn Property at
relevant times, including between 1984 and 1993, as those terms are defined in Section 101(14)
and (29) of CERCLA, 42 U.S.C. § 9601(14), (29).

30.  There has been a “release” or threatened release of “hazardous substances” into
the “environment,” including the bedrock aquifer, at or from the DiJohn Property, as those terms
are defined in Section 101(8), (14), and (22) of CERCLA, 42 U.S.C. § 9601(8), (14), (22).

31.  There has been a “release” or threatened release of “hazardous substances” at or
from the bedrock aquifer residential well field centered around Emery Drive and Belknap Drive
at the Site into the “environment,” as those terms are defined in Section 101(8), (14), and (22) of
CERCLA, 42 U.S.C. § 9601(8), (14), (22).

32.  Therelease or threatened release of hazardous substances from the DiJohn
Property has resulted in the release or threatened release of hazardous substances to the bedrock
aquifer residential well field centered around Emery Drive and Belknap Drive at the Site.

33.  The release or threatened release of hazardous substances at the DiJohn Property

into the environment has caused the incurrence of “response” costs, as defined in Section
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101(25) of CERCLA, 42 U.S.C. § 9601(25), to address the contamination of the bedrock aquifer
residential well field centered around Emery Drive and Belknap Drive at the Site.

34, In undertaking response actions to address the release or threatened release of
hazardous substances into the environment from the DiJohn Property to the bedrock aquifer
residential well field at the Site, including the provision of an alternate water supply to affected
residents, EPA has incurred and will continue to incur response costs.

35.  Todate, EPA has incurred costs of approximately $ 4 million in response to the
Site, of which at least $ 2.1 million has not been reimbursed.

36.  The response costs incurred by EPA in connection with the Site were incurred in a
manner not inconsistent with the National Contingency Plan promulgated pursuant to Section
105 of CERCLA, 42 U.S.C. § 9605, and codified at 40 C.F.R. Part 300.

CLAIM FOR RELIEF

37. Paragraphs 1 through 36 are re-alleged and incorporated herein by reference.

38.  Asageneral partner of the DiJohn Realty Company at a time of disposal of
hazardous substances at the DiJohn Property, Charles A. DiDonato is liable under Section
107(a)(2) of CERCLA, 42 U.S.C. § 9607(a) (2), as a person who owned or operated a facility at
a time of disposal of hazardous substances at the facility from which releases or threatened
releases of hazardous substances have resulted in EPA’s incurrence of response costs at the Site.

39. Pursuant to Section 107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2), Charles A.
DiDonato is liable to the United States for all unreimbursed response costs incurred by the

United States, including enforcement costs and interest, relating to the Site.



PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the United States of America, respectfully requests that this
Court:

a. Enter judgment in favor of the United States and against the Defendant for all
unreimbursed response costs incurred by the United States relating to the Site, including
enforcement costs and prejudgment interest, pursuant to Section 107(a) of CERCLA,

42 U.S.C. § 9607(a);
b. Enter a declaratory judgment on Defendants’ liability that will be binding in any
subsequent action for further response costs or for natural resource damages, pursuant to
Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2); and
c. Grant such other and further relief as the Court deems just and proper.

Respectfully submitted,

ELLEN M. MAHAN

Deputy Section Chief

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

/sl Elizabeth Yu

ELIZABETH YU DC Bar# 257899
Senior Counsel

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, DC 20044-7611

(202) 514-2277

elizabeth.yu@usdoj.gov



mailto:elizabeth.yu@usdoj.gov

OF COUNSEL.:

JOHN HULTGREN

Senior Enforcement Counsel

Office of Regional Counsel

U.S. Environmental Protection Agency - Region |
5 Post Office Square — Suite 100 (ORC04-2)
Boston, MA 02109-3912

(617) 918-1761

hultgren.john@epa.gov
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UNITED STATES DISTRICT COURT

for the
District of New Hampshire

United States of America,

Plaintiff(s)

V. Civil Action No.

Charles A. DiDonato,

N N N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Charles A. DiDonato
476 Groton Road
Westford, MA 01886

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Elizabeth Yu

U.S. Department of Justice, ENRD/EES
P.O. Box 7611
Washington, D.C. 20044

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

i Seers |
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		Date_Today: 

		Plaintiff: United States of America, 

		Defendant: Charles A. DiDonato,

		Defendant address: Charles A. DiDonato
476 Groton Road
Westford, MA 01886

		Plaintiff address: Elizabeth Yu
U.S. Department of Justice, ENRD/EES
P.O. Box 7611
Washington, D.C. 20044

		Deputy Clerk Signature: 

		Civil action number: 

		Button: 

		Print1: 

		SaveAs: 

		Reset: 



		Date_Received: 

		Place Served2: 

		Method: Off

		Left With2: 

		Date_Served1: 

		Served On: 

		Organization2: 

		Other: 

		Travel Fee: 

		Date_Today2: 

		Server Signature: 

		Server Name: 

		Server Address: 

		Additional information: 

		Defendant2: 

		Place Served: 

		Date_Served: 

		Left With: 

		Organization: 

		Date_Served2: 

		Unexecuted Reason: 

		Service Fee: 

		Total Fee: 0
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UNITED STATES DISTRICT COURT
for the
District of New Hampshire

United States of America

Plaintiff
V.

Charles A. DiDonato

Civil Action No.

N N e e

Defendant
NOTICE OF A LAWSUIT AND REQUEST TO WAIVE SERVICE OF A SUMMONS

To: Charles A. DiDonato
(Name of the defendant or - if the defendant is a corporation, partnership, or association - an officer or agent authorized to receive service)

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this court under the number shown above.
A copy of the complaint is attached.

This is not a summons, or an official notice from the court. Itis a request that, to avoid expenses, you waive formal
service of a summons by signing and returning the enclosed waiver. To avoid these expenses, you must return the signed

waiver within 30 days (give at least 30 days, or at least 60 days if the defendant is outside any judicial district of the United States)

from the date shown below, which is the date this notice was sent. Two copies of the waiver form are enclosed, along with
a stamped, self-addressed envelope or other prepaid means for returning one copy. You may keep the other copy.

What happens next?

If you return the signed waiver, | will file it with the court. The action will then proceed as if you had been served
on the date the waiver is filed, but no summons will be served on you and you will have 60 days from the date this notice
is sent (see the date below) to answer the complaint (or 90 days if this notice is sent to you outside any judicial district of
the United States).

If you do not return the signed waiver within the time indicated, I will arrange to have the summons and complaint
served on you. And | will ask the court to require you, or the entity you represent, to pay the expenses of making service.

Please read the enclosed statement about the duty to avoid unnecessary expenses.

I certify that this request is being sent to you on the date below.

Date: /sl Elizabeth Yu
Signature of the attorney or unrepresented party

Elizabeth Yu
Printed name

U.S. Department of Justice, ENRD/EES
P.O. Box 7611
Washington, D.C. 20044
Address

elizabeth.yu@usdoj.gov
E-mail address

(202) 514-2277
Telephone number

I T [ e |
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		Plaintiff: United States of America

		Defendant: Charles A. DiDonato

		Defendant2: Charles A. DiDonato

		Days: 30

		Date_Today: 

		Attorney_Signature: /s/ Elizabeth Yu

		Attorney_Name: Elizabeth Yu

		Address: U.S. Department of Justice, ENRD/EES
P.O. Box 7611
Washington, D.C. 20044

		E-mail address: elizabeth.yu@usdoj.gov

		Telephone number: (202) 514-2277

		Civil action number: 
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UNITED STATES DISTRICT COURT

for the
District of New Hampshire

United States of America,

Plaintiff
\

. Civil Action No.
Charles A. DiDonato,

N N e e

Defendant

WAIVER OF THE SERVICE OF SUMMONS

To: Elizabeth Yu
(Name of the plaintiff’s attorney or unrepresented plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity | represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that | waive any objections to the absence of a summons or of service.

I also understand that I, or the entity | represent, must file and serve an answer or a motion under Rule 12 within
60 days from , the date when this request was sent (or 90 days if it was sent outside the
United States). If | fail to do so, a default judgment will be entered against me or the entity | represent.

Date:

Signature of the attorney or unrepresented party

Charles A. DiDonato

Printed name of party waiving service of summons Printed name

Address

E-mail address

Telephone number

Duty to Avoid Unnecessary Expenses of Serving a Summons
Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure.

“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served.
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		Plaintiff: United States of America,

		Defendant: Charles A. DiDonato, 

		Plantiff Attorney: Elizabeth Yu

		Set Date: 

		Date_Today: 

		Attorney_Signature: 

		Waiver: Charles A. DiDonato 

		Attorney_Name: 

		Address: 

		E-mail address: 

		Telephone number: 

		Civil action number: 





