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L BACKGROUND

A. The United States of America, on behalf of the Administrator of the United States

Environmental Protection Agency ("EPA"), filed a complaint in this matter pursuant to Section

107 of the Comprehensive Environmental Response, Compensation, and Liability Act,42 U.S.C.

$ 9607 ("CERCLA"), seeking reimbursement of response costs incurred for response actions

taken at or in connection with the release or threatened release ofhazardous substances at the

Ector Drum Superfund Site in Odessa, Ector County, Texas ("the Site").

B. In response to the release or threatened release ofhazardous substances at or from
the Site, EPA undertook response actions at the Site pursuant to Section 104 of CERCLA, 42

U.S.C. $ 9604, and may undertake additional response actions in the future.

C. in performing response actions at the Site, EPA has incurred response costs and

may incur additional response costs in the future.

D. The United States alleges that defendants are responsible parties pursuant to

Section 107(a) of CERCLA,42 U.S.C. $ 9607(a), and are jointly and severally liable for
response costs incurred and to be incurred at the Site.

E. The following defendants enter into this First Partial Consent Decree with the

United States: BB Chemicals, Inc.; Continental Products of Texas;Energy lntermediates, lnc.;

Hess Corporation; Kel-Tech, Inc.; Monachem, Inc.;Novastar L.P; Performance Chemical

Company;Tetraco, LLC.; and Wagner Supply Corporation ("Settling Defendants").

F. Settling Defendants do not admit any liability to Plaintiff arising out of the

transactions or occulrences alleged in the complaint.

G. The United States and Settling Defendants agree, and this Court by entering this

Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith,

that settlement of this matter without further litigation and without the admission or adjudication

of any issue of fact or law is appropriate and will avoid prolonged and complicated litigation
between the Parties, and that this Consent Decree is fair, reasonable, and in the public interest.

THEREFORE, with the consent of the Parties to this Decree, it is ORDERED,

ADJUDGED, AND DECREED:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to

28 U.S.C. $$ 1331 and 1345 and42 U.S.C. $$ 9607 and 9613(b) and also has personal

jurisdiction over Settling Defendants. Solely for the purposes of this Consent Decree and the

underlying Complaint, Settling Defendants waive all objections and defenses that they may have

to jurisdiction of the Court or to venue in this District. Settling Defendants shall not challenge

entry or the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this

Consent Decree.
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III. PARTIES BOUND

2. This Consent Decree is binding upon the United States, and upon Settling

Defendants and their successors and assigns. Any change in ownership or corporate or other

legal status, including, but not limited to, any transfer of assets or real or personal property, shall

in no way alter the status or responsibilities of Settling Defendants under this Consent Decree.

Iv. DEFINITIONS

3. Unless otherwise expressly provided in this Consent Decree, terms used in this

Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA
shall have the meaning assigned to them in CERCLA or in such regulations. Whenever terms

listed below are used in this Consent Decree or its appendices, the following definitions shall

apply:

a. "CERCLA" shall mean the Comprehensive Environmental Response,

Compensation, and Liability Acq42 U.S.C. $$ 9601-9675.

b. "Consent Decree" shall mean this Consent Decree and all appendices

attached hereto. In the event of conflict between this Consent Decree and any appendix, this

Consent Decree shall control.

c. "Date of Lodging" shall mean the date this Consent Decree is lodged with
the Clerk of the Court for the United States District Court for the Westem District of Texas.

d. "Day" or "day" shall mean a calendar day. In computing any period of
time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal

or State holiday, the period shall run until the close of business of the next working day.

e. "DOJ" shall mean the United States Department of Justice and its

successor departments, agencies, or instrumentalities.

f. "Effective Date" shall mean the date upon which approval of this Consent

Decree is recorded on the Court's docket.

g. "EPA" shall mean the U.S. EnvironmentalProtection Agency and its

successor departments, agencies, or instrumentalities.

h. "EPA Hazardous Substance Superfund" shall mean the Hazardous

Substance Superfund established by the Intemal Revenue Code, 26 U.S.C. $ 9507.

i. "Interest" shall mean interest at the rate specified for interest on

investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. $ 9507,

compounded annually on October 1 of each year, in accordance with42 U.S.C. $ 9607(a). The

applicable rate of interest shall be the rate in effect at the time the interest accrues. The rate of
interest is subjectto change on October I of each year. Rates are available online at

https : //www.epa. gov/superfu nd/superfu nd-interest-rates.
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j 'National Contingency Plan" or "NCP" shall mean the National Oil and

Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. $ 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

k. "Paragraph" shall mean a portion of this Consent Decree identified by an

Arabic numeral or an upper or lower case letter.

l. "Parties" shall mean the United States and Settling Defendants.

m. "Past Response Costs" shall mean all costs, including but not limited to
direct and indirect costs, that EPA or DOJ on behalf of EPA has paid at or in connection with the

Site through February 28,2018, plus accrued lnterest on all such costs through such date.

n. "Plaintiff' shall mean the United States.

o. "RCRA" shall mean the Solid Waste Disposal Act,42 U.S'C. $$ 6901-

6992, also known as the Resource Conservation and Recovery Act.

p. "Section" shall mean a portion of this Consent Decree identified by a

Roman numeral.

q. "settling Defendants" shall mean those defendants that enter into this First

Partial Consent Decree with the United States: BB Chemicals, lnc.; Continental Products of
Texas; Energy Intermediates, Inc.; Hess Corporation; Kel-Tech, Inc.; Monachem, lnc.;Novastar
L.P; Performance Chemical Company; Tetraco LLC.; and Wagner Supply Corporation.

r. "site" shall mean the Ector Drum Superfund Site, encompassing

approximately 4.5 acres, Iocated at2604 North Marco Avenue in Odessa, Ector County, Texas,

and generally shown on the map included in Appendix A."

s. "United States" shall mean the United States of America and each

department, agency, and instrumentality of the United States, including EPA.

V. STATEMENT OF PURPOSE

4. By entering into this Consent Decree, the mutual objective of the Parties is for
Settling Defendants to make cash payments to resolve their alleged civil liability with regard to

the Site under Sections 107(a) of CERCLA, 42 U.S.C. $ 9607(a), as provided in the Covenants

by the United States in Section VIII, subject to the Reservations of Rights by United States in

Section IX.

\rI. PAYMENT OF RESPONSE COSTS

Payment by Setting Defendants of Past Response Costs

a. BB Chemicals, Inc. shall pay to the United States 5266,755 within 30

Days after the Effective Date, plus an additional sum for Interest on that amount calculated from

the Date of Lodging through the date of payment.

5
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b. Continental Products of Texas shall pay to the United States $37,000

within 30 Days after the Effective Date, plus an additional sum for Interest on that amount

calculated from the Date of Lodging through the date of payment.

c. Energy Intermediates Inc. shall pay to the United States $180,000 within
30 Days after the Effective Date, plus an additional sum for Interest on that amount calculated

from the Date of Lodging through the date of payment.

d. Hess Corporation shall pay to the United States $50,000 within 30 Days

after the Effective Date, plus an additional sum for lnterest on that amount calculated from the

Date of Lodging through the date of payment.

e. Kel-Tech, Inc. shall pay to the United States $168,640 within 30 Days

after the Effective Date, plus an additional sum for Interest on that amount calculated from the

Date of Lodging through the date of payment.

f. Monachem, Inc. shall pay to the United States $44,175 within 30 Days

after the Effective Date, plus an additional sum for Interest on that amount calculated from the

Date of Lodging through the date of payment.

g. Novastar L.P. shall pay to the United States $218,085 within 30 Days after

the Effective Date, plus an additional sum for Interest on that amount calculated from the Date of
Lodging through the date of payment.

h. Performance Chemical Company shall pay to the United States $169,105
within 30 Days after the Effective Date, plus an additional sum for lnterest on that amount

calculated from the Date of Lodging through the date of payment.

i. Tetraco LLC. shall pay to the United States $397,995 within 30 Days after

the Effective Date, plus an additional sum for lnterest on that amount calculated from the Date of
Lodging through the date of payment.

j Wagner Supply Co., Inc. shall pay to the United States $43,500 within 30

days after the Effective Date, plus an additional sum for Interest on that amount calculated from
the Date of Lodging through the date of payment.

6. Methods of Payment. Settling Defendants shall make all payments to the United
States by using one of the following payment methods:

a. https;/taluv.pay,gov

b. Fedwire Electronic Funds Transfer EFT to the U.S. Department of Justice

account, in accordance with instructions provided to Settling Defendants by the Financial
Litigation Unit ("FLU") of the U.S. Attorney's Office for the Westem District of Texas after the

Effective Date. The payment instructions provided by the FLU will include a Consolidated Debt
Collection System ("CDCS") number, which shall be used to identify all payments required to be

made in accordance with this Consent Decree. The FLU will provide the payment instructions to:
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For BB Chemicals, Inc

For Continental Products of Texas:

For Energy Intermediates lnc.

For Hess Corporation

For Kel-Tech, Inc.:

For Monachem, Inc.:

For Novastar L.P.:

Bruce Babb
c/o Shafer Davis O'Leary and Stoker
700 North Grant, suite 201

Odessa, TX7870l
(432) 332-0893
BruceGBabb@email.com
JEs sm an@ shaferfi rm. c om

Udat Koya
P.O.Box2627
Odessa, Texas 79760
(432) 337-468r
UKoya@cptonline.com

Kip Beeson
P.O.Box2728
Midland, Texas 79702
(432) 238-406t
tetraco@aol.com

Alan Lindsey
1501 McKinney Street
Houston, TX770l0
(7r3) 496-4438
alindsey@hess.com

Elisabetta Zhang
Arsenal Capital Partners
100 Park Avenue, 3lst Floor
New York, NY 10017
(212) 77r-t717
EZhan g@arsenalcapital. com

Mike Lamothe, President
Monachem Inc.
P.O. Box 1656
Monahans, Texas 79756
(432) 943-9s93
Monachem@sbc elobal.net

Cynthia Bishop
C Bishop Law PC
P.O. Box 612994
Dallas, Texas 75261
(214) 893-s646
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cbishop@cbishoplaw.com

For Performance Chemical Company: Jerry Fuller
9105 W. lnterstate 20
Midland, Texas 79706
(432)332-30s9
Je rry. F ul I er@pe rf- chem. com

Tetraco LLC. Kip Beeson
P.O.Box2728
Midland, Texas 79702
(432) 238-406t
tetraco@aol.com

For Wagner Supply Co., Inc.: Brenda L. Clayton
Kelly Hart & Hallman LLP
303 Colorado Street, Suite 2000
Austin, Texas 78701
(st2) 49s-6409
Brenda. C layton@kellyhart. com

on behalf of Settling Defendants. Settling Defendants may change the individual to receive

payment instructions on their behalf by providing written notice of such change to DOJ and EPA

in accordance with Section XIII Q'{otices and Submissions).

7 . Deposit of Payment. The total amount to be paid pursuant to Paragraph 5 shall be

deposited by EPA in the EPA Hazardous Substance Superfund.

8. Notice of Payment. At the time of payment, each Settling Defendant shall send

notice that payment has been made to EPA and DOJ in accordance with Section XIII Q'{otices
and Submissions); and to the EPA Cincinnati Finance Center by email or by regular mail at:

Email: cinwd acctsreceivable@epa.gov

Regular mail: EPA Cincinnati Finance Center
26 W. Martin Luther King Drive
Cincinnati, Ohio 45268

Such notice shall reference the CDCS Number, Site/Spill ID Number A6KS, and DJ Number 90-

1l-3-1t781/1.

VII. FAILURE TO COMPLY WITH CONSENT DECREE

9. Interest on Late Payments. If any Settling Defendant fails to make any payment

required by Paragraph 5 @ayment by Setting Defendants for Past Response Costs) by the
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required due date, Interest shall continue to accrue on the unpaid balance through the date of
payment.

i0 Stipulated Penalty

a. If any amounts due under Paragraph 5 @ayment by Setting Defendants for

Response Costs) are not paid by the required due date, Settling Defendants shall be in violation

of this Consent Decree and shall pay, as a stipulated penalty, in addition to the Interest required

by Paragraph 9 (Interest on Late Payments), $ 1,000 per day that such payment is late.

b. Stipulated penalties are due and payable within 30 days after the date of
the demand for payment of the penalties by the United States. All payments to the United States

under this Paragraph shall be identified as "stipulated penalties" and shall be made by Fedwire

EFT to:

Federal Reserve Bank of New York
ABA:021030004
Account :68010727
SWIFT address : FRNYUS33
33 Liberty Street
New York, NY 10045

Field Tag 4200 of the Fedwire message should read "D 68010727

Environmental Protection AgencY"

and shall reference the CDCS Number, Site/Spill ID Number A6KS, and DJ Number 90-11-3-

tt78lll.
c. At the time of payment, each Settling Defendant shall send notice that

payment has been made to EPA and DOJ as provided in Paragraph 8 Q'.lotice of Payment).

d. Penalties shall accrue as provided in this Paragraph regardless of whether

the United States has notified Settling Defendants of the violation or made a demand for
payment, but need only be paid upon demand. All penalties shall begin to accrue on the day after

payment is due and shall continue to accrue through the date of payment. Nothing in this

Consent Decree shall prevent the simultaneous accrual of separate penalties for separate

violations of this Consent Decree.

I l. If the United States brings an action to enforce this Consent Decree, Settling

Defendants shall reimburse the United States for all costs of such action, including but not

limited to costs of attorney time.

12. Payments made under this Section shall be in addition to any other remedies or

sanctions available to Plaintiff by virtue of Settling Defendants' failure to comply with the

requirements of this Consent Decree.

13. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive payment of any portion of the stipulated penalties that have

accrued pursuant to this Consent Decree. Payment of stipulated penalties shall not excuse
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Settling Defendants from payment as required by Section VI (Payment of Response Costs) or
from performance of any other requirements of this Consent Decree.

VIII. COVENANTS BY TINITED STATES

14. Covenants for Settling Defendants by United States. Except as specifically
provided in Section lX (Reservation of Rights by United States), the United States covenants not
to sue or to take administrative action against Settling Defendants pursuant to Section 107(a) of
CERCLA,42 U.S.C. $ 9607(a), to recover Past Response Costs. These covenants shall take

effect upon receipt by the United States of all payments required by Section VI (Payment of
Response Costs) and any amount due under Section VII (Failure to Comply with Consent
Decree). These covenants are conditioned upon the satisfactory performance by Settling
Defendants of their obligations under this Consent Decree. These covenants extend only to
Settling Defendants and do not extend to any other person.

IX. RESERVATION OF RIGHTS BY UNITED STATES

15. The United States reserves, and this Consent Decree is without prejudice to, all
rights against Settling Defendants with respect to all matters not expressly included within
Paragraph 14 (Covenants for Settling Defendants by United States). Notwithstanding any other
provision of this Consent Decree, the United States reserves all rights against Settling
Defendants with respect to:

a. liability for failure of an individual Settling Defendant to meet a

requirement of this Consent Decree;

b. liability for costs incurred or to be incurred by the United States that are

not within the definition of Past Response Costs;

c. liability for injunctive relief or administrative order enforcement under
Section 106 of CERCLA,42 U.S.C. $ 9606;

d. criminal liability;

e. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

f. liability based on the ownership or operation of the Site by Settling
Defendants when such ownership or operation commences after signature of this Consent Decree

by Settling Defendants;

g. liability based on Settling Defendants' transportation, treatment, storage,
or disposal, or arrangement for transportation, treatment, storage, or disposal of a hazardous

substance or a solid waste at or in connection with the Site, after signature of this Consent
Decree by Settling Defendants; and

h. liability arising from the past, present, or future disposal, release or threat
of release of a hazardous substance, pollutant, or contaminant outside of the Site.
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X. COVENANTS BY SBTTLING DEFENDANTS

16. Covenants by Settling Defendants. Settling Defendants covenant not to sue and

agree not to assert any claims or causes of action against the United States, or its contractors or

employees, with respect to the Site and this Consent Decree, including but not limited to:

a. any direct or indirect claim for reimbursement from the EPA Hazardous

Substance Superfund based on Sections 106(bX2), 107,111,ll2, or I 13 of CERCLA, 42 U.S.C.

$$ 9606(bX2),9607,9611,9612, or 9613, or any otherprovision of law;

b. any claim arising out of the response actions at the Site or in connection

with the Site, including any claim under the United States Constitution, the Tucker Act, 28

U.S.C. $ 1491, the Equal Access to Justice Act,28 U.S.C. 52412, or at common law; or

c. any claim pursuant to Sections 107 or 113 of CERCLA,42 U.S.C.
gg 9607 or 9613, Section 7002(a) of RCRA, 42 U.S.C. $ 6972(a), or state law for Past Response

Costs.

17 . Except as provided in Paragraph 19 (Waiver of Claims by Settling Defendants)

and Paragraph24,the covenants in this Section shall not apply in the event the United States

brings a cause of action or issues an order pursuant to any of the reservations in Section D(
(Reservation of Rights by the United States), other than in Paragraph 15.a (liability for failure to

meet a requirement of the Consent Decree) or 15.d (criminal liability), but only to the extent that

Settling Defendants' claims arise from the same response action or response costs that the United

States is seeking pursuant to the applicable reservation.

18. Nothing in this Consent Decree shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section I I 1 of CERCLA, 42 U.S.C. $ 961 1, or

40 c.F.R. 300.700(d).

19. Waiver of Claims by Settling Defendants. Settling Defendants agree not to

assert any claims and to waive all claims or causes of action (including but not limited to claims

or causes of action under Sections 107(a) and 113 of CERCLA) that they may have for Past

Response Costs relating to the Site against any other person who is a potentially responsible

party under CERCLA at the Site. This waiver shall not apply with respect to any defense, claim,

or cause of action that a Settling Defendant may have against any person if such person asserts a

claim or cause of action relating to the Site against such Settling Defendant.

XI. EFFECTOFSETTLEMENTiCONTRIBUTION

20. Except as provided in Paragraph 19 (Waiver of Claims by Settling Defendants),

nothing in this Consent Decree shall be construed to create any rights in, or grant any cause of
action to, any person not a Party to this Consent Decree. Except as provided in Section X
(Covenants by Settling Defendants), each of the Parties expressly reserves any and all rights
(including, but not limited to, under Section 1 13 of CERCLA, 42 U.S.C. $ 9613), defenses,

claims, demands, and causes of action that it may have with respect to any matter, transaction, or

occurrence relating in any way to the Site against any person not a Party hereto. Nothing in this
Consent Decree diminishes the right of the United States, pursuant to Section I 13(0(2) and (3)
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of CERCLA , 42 U .5.C. $ 9613(0(2)-(3), to pursue any such persons to obtain additional
response costs or response action and to enter into settlements that give rise to contribution
protection pursuant to Section 113(0(2).

21. The Parties agree, and by entering this Consent Decree this Court finds, that this
Consent Decree constitutes a judicially-approved settlement pursuant to which Settling
Defendants have, as of the Effective Date, resolved liability to the United States within the
meaning of Section 113(0(2) of CERCLA,42U.S.C. $ 9613(0(2), and are entitled, as of the
Effective Date, to protection from contribution actions or claims as provided by Section
113(0(2) of CERCLA, or as may be otherwise provided by law, for the "matters addressed" in

this Consent Decree. The "matters addressed" in this Consent Decree are Past Response Costs;

provided, however, that if the United States exercises rights under the reservations in Section D(
(Reservation of Rights by United States), other than in Paragraph 15.a. (liability for failure to
meet a requirement of the Consent Decree) or 15.d (criminal liability), the "matters addressed" in
this Consent Decree will no longer include those response costs or response actions that are

within the scope of the exercised reservation.

22. The Parties further agree, and by entering this Consent Decree this Court finds,
that the complaint filed by the United States in this action is a civil action within the meaning of
Section 113(0(1) of CERCLA, 42 U.S.C. $ 9613(fxl), and that this Consent Decree constitutes
a judicially-approved settlement pursuant to which each Settling Defendant has, as of the
Effective Date, resolved liability to the United States within the meaning of Section 113(0(3XB)
of CERCLA,42 U.S.C. S 9613(0(3XB).

23. Each Settling Defendant shall, with respect to any suit or claim brought against it
for matters related to this Consent Decree, notify EPA and DOJ in writing within 10 days after
service of the complaint or claim upon it. [n addition, each Settling Defendant shall notifu EPA
and DOJ within 10 days after service or receipt of any Motion for Summary Judgment, and

within 10 days after receipt of any order from a court setting a case for trial, for matters related to
this Consent Decree.

24. In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling
Defendants shall not assert, and may not maintain, any defense or claim based upon the

principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other

defenses based upon any contention that the claims raised by the United States in the subsequent

proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the Covenants by the United States set forth in
Section VIII.

XII. RETENTION OF RECORDS

25. Until 5 years after the Effective Date, each Settling Defendant shall preserve and

retain all non-identical copies of records, reports, documents, and other information (including
records, reports, documents, and other information in electronic form) (hereinafter referred to as

'fRecords") now in its possession or control, or that come into its possession or control, that
relate in any manner to its liability under CERCLA with respect to the Site, provided, however,
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that Settling Defendants who are potentially liable as owners or operators of the Site must retain,

in addition, all Records that relate to the liability of any other person under CERCLA with
respect to the Site. Each of the above record retention requirements shall apply regardless of any

corporate retention policy to the contrary.

26. After the conclusion of the 5-year document retention period in the preceding

paragraph, Settling Defendants shall notify EPA and DOJ at least 90 days prior to the destruction

of any such Records, and, upon request by EPA or DOJ, except as provided inParagraph2T
(Privileged and Protected Claims), Settling Defendants shall deliver any such Records to EPA.

27. Privileged and Protected Claims.

a. Settling Defendants may assert that all or part of a Record is privileged or
protected as provided under federal law, provided they comply with Paragraph2T.b, and except

as provided in Paragraph2T.c.

b. If Settling Defendants assert a claim of privilege or protection, they shall

provide Plaintiff with the following information regarding such Record: its title; its date; the

name, title, affiliation (e.g., company or firm), and address of the author, each addressee, and of
each recipient; a description of the Record's contents; and the privilege or protection asserted. If
a claim of privilege or protection applies only to a portion of a Record, Settling Defendants shall

provide the Record to Plaintiff in redacted form to mask the privileged or protected information
only. Settling Defendants shall retain all Records that they claim to be privileged or protected

until the United States has had a reasonable opportunify to dispute the privilege or protection
claim and any such dispute has been resolved in the Settling Defendants' favor.

c. Settling Defendants may make no claim of privilege or protection

regarding any data regarding the Site, including but not limited to, all sampling, analyical,
monitoring, hydrogeologic, scientific, chemical, radiological, or engineering data, or the portion

of any other Record that evidences conditions at or around the Site.

28. Business Confidential Claims. Settling Defendants may assert that all or part of
a Record submitted to the United States under this Section is business confidential to the extent

permitted by and in accordance with Section 10a(e)(7) of CERCLA, 42 U.S.C. $ 960a(e)(7), and

40 C.F.R. 2.203(b). Settling Defendants shall segregate and clearly identify all Records or parts

thereof submitted under this Consent Decree for which Settling Defendants assert a business

confidentiality claim. Records that Settling Defendants claim to be confidential business

information will be accorded the protection specified in 40 C.F.R.Part2, Subpart B. If no claim
of confidentiality accompanies Records when they are submitted to EPA, or if EPA has notified
Settling Defendants that the Records are not confidential under the standards of Section

l0a(eX7) of CERCLA or 40 C.F.R . Part 2 Subpart B, the public may be given access to such

Records without fuither notice to Settling Defendants.

29. Each Settling Defendant certifies individually that, to the best of its knowledge

and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise

disposed of any Records relating to its potential liability regarding the Site since notification of
potential liability by the United States or the State and that it has fully complied with any and all
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EPA requests for information regarding the Site pursuant to Sections 104(e) and 122(e)(3)(B) of
CERCLA,42 U.S.C. $$ 960a(e) and9622(e)(3XB).

X[I. NOTICES AND SUBMISSIONS

30. Whenever, under the terms of this Consent Decree, notice is required to be given

or a document is required to be sent by one party to another, it shall be directed to the individuals

at the addresses specified below, unless those individuals or their successors give notice of a
change to the other Parties in writing. Except as otherwise provided, notice to a Party by email

(if that option is provided below) or by regular mail in accordance with this Section satisfies any

notice requirement of the Consent Decree regarding such Party.

As to DOJ by email: eescasemanasement.enrd@,usdoj.qov

As to DOJ by mail: EES Case Management Unit
U.S. Department of Justice
Environment and Natural Resources Division
P.O. Box 761i
Washington, D.C. 20044-7 6l I
Re: DJ # 90-11-3-1178lll

As to EPA: Lydia Johnson, Chief
Enforcement and Cost Recovery Section (SEDAE)
Superfund Division
United States Environmental Protection Agency, R6
1201 Elm Street, Suite 500
Dallas, Texas 7 527 0-2102
Johnson.Lydia@epa. eov

As to BB Chemicals,Inc: Bruce Babb
c/o Shafer Davis O'Leary and Stoker
700 North Grant, Suite 201

Odessa, Texas 78701
bruceebabb@ grnail.com

i es sman@ shaferfi rm. com

As to Continental Products of Texas: Brooks Landgraf
3800 East 42nd Street, Suite 409
Odessa, Texas 79762
BLandgraf@toddlawfi rm. com

As to Energy Intermediates Inc.: Louis W. Rose
Montgomery & Andrews, PA
P.O.Box2397
Santa Fe, New Mexico 87504-2307
lrose@,montand.com
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As to Hess Corporation: Alan Lindsey
1501 McKinney Street
Houston, TX77010
alindsey@hess.com

As to Kel-Tech,Inc.: Roy Seroussi
Arsenal Capital Partners
100 Park Avenue, 3 l st Floor
New York, NY 10017
RSeroussi@,arsenalcapita[.com

As to Monachem,Inc.: Mike Lamothe, President
P.O. Box 1656

Monahams, Texas 79756
Monachem@sbc slobal.net

As to Novastar L.P.: Cynthia Bishop
C Bishop Law PC
P.O. Box 612994
Dallas, Texas 75261
cbishoo@.cbishoolaw.com

As to Performance Chemical Company: Jeny Fuller
9105 W. Interstate 20
Midland, Texas 79706
J erry. Ful ler@pe rf-chem. com

As to Tetraco LLP.: Louis W. Rose
Montgomery & Andrews, PA
P.O. Box 2307
Santa Fe, New Mexico 87504-2307
lrose@montand.com

As to Wagner Supply Co.,Inc.: Brenda L. Clayton
Kelly Hart & Hallman LLP
303 Colorado Street, Suite 300
Austin, Texas 78701
B renda. C layton@ke I I yhart.com

XIV. RETENTION OF JURISDICTION

31. This Court shall retain jurisdiction over this matter for the purpose of interpreting

and enforcing the terms of this Consent Decree.
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XV. INTEGRATION/APPENDICES

32. This Consent Decree and its appendices constitute the final, complete, and

exclusive agreement and understanding among the Parties with respect to the settlement

embodied in this Consent Decree. The Parties acknowledge that there are no representations,
agreements, or understandings relating to the settlement other than those expressly contained in
this Consent Decree. The following appendices are attached to and incoqporated into this

Consent Decree:

Appendix A is the map of the Site.

X\T. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

33. This Consent Decree shall be lodged with the Court for a period of at least

30 days for public notice and comment. The United States reserves the right to withdraw or

withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations that indicate that this Consent Decree is inappropriate, improper, or inadequate.

Settling Defendants consent to the entry of this Consent Decree without further notice.

34. If for any reason this Court should decline to approve this Consent Decree in the

form presented, this agreement is voidable at the sole discretion of any Parly and the terms of the

agreement may not be used as evidence in any litigation between the Parties.

XVII. SIGNATORIES/SERVICE

35. Each undersigned representative of a Settling Defendant and the Section Chief of
the Environmental Enforcement Section of the United States Department of Justice certifies that
he or she is authorized to enter into the terms and conditions of this Consent Decree and to

execute and bind legally such Party to this document.

36. Each Settling Defendant agrees not to oppose entry of this Consent Decree by this

Court or to challenge any provision of this Consent Decree, unless the United States has notified
Settling Defendants in writing that it no longer supports entry of the Consent Decree.

37. Each Settling Defendant shall identify, on the attached signature page, the name

and address of an agent who is authorized to accept service of process by mail on behalf of that

Party with respect to all matters arising under or relating to this Consent Decree. Settling
Defendants agree to accept service in that manner and to waive the formal service requirements

set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this
Court, including but not limited to, service of a summons. The Parties agree that Settling
Defendants need not file an answer to the complaint in this action unless or until the Court
expressly declines to enter this Consent Decree.

t4



XVIII. FINAL JUDGMENT

38. Upon entry of this Consent Decree by the Court, this Consent Decree shall
constitute the final judgment between the United States and Settling Defendants. The Court finds
that there is no just reason for delay and therefore enters this judgment as a final judgment under
Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS DAY OF 2019.

United States District Judge

l5



Signature Page for First Partial Consent Decree in the matter of United States v. Ector Drum
Inc., et al.,related to the Ector Drum Superfund Site.

FOR THE UNITED STATES OF AMERICA:

THOMAS A. MARIANI, JR
Section Chief
U.S. Department of Justice
Environment and Natural Resources Division
Environmental Enforcement Section
Washington, D.C. 20044-7 611

0311612020
Dated

/S/ Asia A. McNeil-Womack
ASIA A. MCNEIL-WOMACK (GA Bar #821002)
Trial Attomey
U.S. Department of Justice
Environment and Natural Resources Division
Environmental Enforcement S ection
P.O. Box 7611
Washinglon, D.C. 20044-7 6ll
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Signature Page for Consent Decree in the matter of United States v. Ector Drum Inc., et al.,

related to the Ector Drum Superfund Site.

FOR THE US EPA:

t/er/a,
Dated Wren Stenger

Director
Superfund and Emergency
U.S. Environmental Protection Agency
1201 Elm Sheet
Dallas, Texas 75270

Division, Region 6

rl-L*[o €*w
Dated

Group Leader
OfEce of Regional Counsel
U.S. Environmental Protection Agency
1201 Elm Street
Dallas, Texas75270
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signature Page for First Partiat consent Decree in tho matler of Llnited s/ates v' Ector Dnmt

7i7- aal., related to thc Ector Drum Superfund Site'

rt.tk)7
Dated

PRODUCTS OFTEXAS:

rL,{'

Continental Products of Texas

P.O. Box 3627

Odessa, Texas 79760

Agent Authorizetl to Accept Service on Behalf of Abovc-signed Party:

Name:

Title: n(€ (

Address: ftoD F-(7 t qafuk $1) ft6s'^,7t7q7bz
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sigrature Page for Fint Partial consent Decree in the mattet of united states v' Ector Drum

in7. "t 
ot-,riated to the Ector Drum Superfimd Site'

FOR ENERGY INTERMEDIATES INC.:

0 to
'6.--

Kip
P.O. Box 2728

Midland, Texas79702

AgentAuthorizedtoAcceptServiceonBehalfofAbove-signedParty:

Name: Louis W. Rose

Titlo: Counsel for Energy Intermediates tnc'

Address: Montgomery & Andrews

P.O. Box 2307

Santa Fe, New Mexico 875A4-2307
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signatur.e Pagr: i'or Fitst Paltial consent Decrce. in the matter of tlnited stota't v' licktr Drmn

itl,7., aal,, roTated to ths Eotor Dr:um Srtperlirnd Site'

FOII I'IESS CORPORA'I'ION I

/a- tz-t2
Dated Jnson R. WilcY

AJsociate CElFmI Coursel, Litlgotiott

Ersr Corlorrllor
H?!s Towet
l50l McKilney Slrcot

Housto[i TX 77010

Agent Authorizecl to Accept Set'vioe on Belralf'of Abovc-sigrred Pa(y:

Narne: Jssou R. \Yiley

1l'itle: Assoclotc Cicnrsm.l Counscl, Ll tigltion

Address: -

21
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Signature Page for First Partial Consent Decree in the matter of United States v' Ector Drum

InZ., etal,, re-iated to the Ector Drum Superfund Site'

FOR KEL.TECH,INC.:

WL Oh, Clariant Corporation

Agent Authorized to Accept Service on Behalf of Above-signed Party:

CorPoration Servico ComPanY

2ll E.7th Street, Suite 620

Austin, Texas 78701-32 l8
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Sirmatnre Pagc for Fint Partiat Conseot Dacrec in the mrnor of Uzr'ted Statcs v' Eclot Dtvttt

iiT i ot.,til"ttd to oe Ector Drum Supcrfiud Site'

F'ORIVIONACffiM,INC.:

ilrr-/r

Agcnt Authoriznd b Accopt Sowico on Bchalf of Abovasigd Partf

Namc: Mike [amothe

Titlo: Prcsidcnt

Ad&o.ss: Mo{reohem, Inc.
P.O. Box 1556

tt{nOchar,rr, T cyot 7 97 5 6

Adn: Mike l-amothe, Prcsidcot

23
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signature Page for First Partial consent Decree in the matter of united states v' Ector Drum

inZ., * al., riated to the Ector Drum Superfund Site'

FOR NOVASTAR L.P.:

October 11,2019
Dated Wi[[iamson

Chief Financial Officer
Novastar L.P

Address: Po Box 252
Midland. Texas 79702

AgentAuthorizedtoAcceptServiceonBehalfofAbove-signedParty:
Dustin Wlliamson

.p;11". Chief Financlal Offlcer

Address;
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Signature page for First Partial Consent Decree in the matter of t-lnited States v. Ector Drum

Ini., etal,, related to the Ector Drum Superfund Site'

FOR PERFORMANCE CHEMICAL COMPAITTY:

tt*4"ur- Ofticer
105 20

Texas 79706

AgentAuthorizedtuAcucptsctvicconBchalfofAbovc.sigrredParty:

Name: Jerry Fuller

Title: Chief Executive Officer

Address: 9105 W. Interstate 20

Midland, Tcxas 79706
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Signature Page for First Partial Consent Decree in the matter of United States v' Ector Drum

Ini., et a/., related to the Ector Drum Superfund Site'

FOR TETRACO LLC.:

i0
Dated Kip

P.O.Box2728
Midland, Texas79702

Agent Authorized to Accept Service on Behalf of Above-sigred Party:

Name: Louis W. Rose

o,/tq

Title: Counsel for Energy Intermediates Inc.

Address: MontgomerY & Andrews
P.O. Box 2307

Santa Fe, New Mexico 87504'2307

26
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Signature Page for Second Partial Consent Deoree in the rnatter of United States v. Ector Drum

Inc., et al., relatedto the Ector Drum Superfund Site.

FOR WAGNER ST.IPPLY CO.,INC.

, 
_ ,r,

PaulDated
Secretary and
P.O. Box 1766

1349 W, 42nd Street
Odessa, Texas 79760

Agen( Authorizctl to Acr.:cpt Sclv ice ou Behalf of Abovc-signed Parly:

Name:

Title:

Address:

Brenda L. Clayton

Counsel for Wagrrer Supply Co., Inc.

Kelly Hart & Hallman LLP
303 Colorado Street, Suite 2000
Austin, Texas 78701
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Appendix A
Map of the Site
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