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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

In Re Investigation of Chan's Appare
File No. 88-2-01-0004A0
(Case No. 88S004A0)
ORDER

On January 12, 1988, upon witten application of the Ofice of
Speci al Counsel, by counsel, for issuance of an investigatory subpoena

duces tecumin the nane of the United States, | issued same pursuant to
statute, 8 U S.C. 1324b(f)(2), as inplenented by the regulations of the
Attorney GCeneral, 1i.e. the rules of practice and procedure of this

O fice. Subsection (f)(2) of 8 U S.C. 1324b provides as foll ows:

I'n conducting investigations and hearings under their subsection and in accordance
with regulations of the Attorney General, the Special Counsel and adm nistrative
I aw j udges shall have reasonabl e access to exami ne evi dence of any person or entity
being investigated. The administrative |law judges by subpoena nay conpel the
attendance of w tnesses and the production of evidence at any designated place or
hearing. In case of contumacy or refusal to obey a subpoena lawfully issued under
this paragraph and upon application of the administrative |aw judge, an appropriate
district court of the United States may issue an order requiring conpliance with
such subpoena and any failure to obey such order may be punished by such court
as a contenpt thereof. (Enphasis added).

The O fice of Special Counsel by witten Request filed March 10,
1988, representing that said subpoena was duly served as shown on the
return of service, further representing that Chan's Apparel has failed
to conply, invokes the aid of the admi nistrative |aw judge in obtaining
conpliance with the subpoena. That aid is available, consistent with the
statutory provision quoted above, as provided in the inplenenting rules
at section 68.21(e), 52 Fed. Reg. 44972 at 44979 (Novenber 24, 1987) (to
be codified at 28 CFR Section 68.21). Section 68.21 provides as foll ows:

Upon the failure to (sic) any person to conply with an order to testify or a
subpoena issued under this Section, the Admnistrative Law Judge may, where
authorized by statute or by law, apply through appropriate counsel to the
appropriate dis-
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trict court of the United States for an order requiring conpliance with the order or
subpoena. (Enphasis added).

Section 68.21 (d) provides that “Any person served with a subpoena who
intends not to conply with it shall, within ten (10) days after the date
of service of the subpoena upon him or her, petition the Adm nistrative
Law Judge to revoke or nodify the subpoena.” No such petition or any
ot her pleading requesting relief on behalf of the person served with the
subpoena has been received by the Administrative Law Judge or this
Ofice.

This Order is issued upon the unilateral application of counsel for
the Special Counsel, without notice to the person served and w thout
awaiting the ten (10) day period after service of a witten notion within
which tine “~“any party to the proceeding nay file an answer in support
of, or in opposition to, the notion...'' as contenplated by section
68.7(b) of the interimfinal rules of practice and procedure, supra. The
rules, for notice and tine to answer, apply only to parties in an
adj udi catory proceeding and, this being subpoena practice in aid of
i nvestigatory authority wunder 8 U S C  1324b(f)(2), and not an
adj udi catory proceedi ng, no such notice is required.

The O fice of Special Counsel, by counsel, having initiated this
subpoena practice and havi ng sought assistance in aid of conpliance, is
by this Oder (issued pursuant to the statute and regulation quote
above), found to be an appropriate counsel to nmake application to, and
is hereby, authorized to apply (through Departnent of Justice
representation, whether by a United States attorney or otherwise) to the
appropriate district court of the United States for an appropriate order.

SO ORDERED.
Dated this 11th day of March, 1988.

MARVI N H. MORSE
Adm ni strative Law Judge



