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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
ADM NI STRATI VE REVI EW AND ACTI ON BY THE CHI EF
ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant vs. Felipe, Inc. Respondent;
8 U.S.C. § 1324a Proceedi ng; Case No. 89100151.

AFFI RVATI ON BY THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
CF THE ADM NI STRATI VE LAW JUDGE' S FI NAL
DECI SI ON AND ORDER

The Honorable Robert B. Schneider, the Adnministrative Law Judge
assigned to this case by the Chief Adm nistrative Hearing O ficer, issued
an order entitled "~ "Oder for CGCvil Mney Penalty for Paperwork
Violations'' on Cctober 11, 1989. On COctober 27, 1989, the Admi nistrative
Law Judge i ssued an anendnent to the original Order, entitled " Errata,'’
changing the caption of the Order of Cctober 11 to "~ "Decision and O der
for Civil Mney Penalty for Paperwork Violations.'' In this Errata, the
Adm ni strative Law Judge al so added | anguage regardi ng when t he Deci sion
and Order becones the final Decision and Order of the Attorney Ceneral.
On Cctober 31, 1989, Judge Schneider issued "~ " Errata Il,"'' again changing
the caption of the original order to read "~ Final Decision and Order''
and nmodifying the tine period for filing a request for administrative
review. Judge Schneider also added |anguage which disposed of Count |
(knowi ngly hired violation) through a stipulation agreenment and ordered
the Respondent to cease and desist from any further violations of 8
U S. C § 1324a.

Pursuant to Title 8, United States Code, Section 1324a(e)(7) and 28
C.F.R 68.51, the Chief Adninistrative Hearing Oficer, upon review of
the Administrative Law Judge's Order and in accordance with 28 C. F. R
68.51, affirns the Adnministrative Law Judge's Final Decision and Order.

SYNOPSI S OF PROCEEDI NG

On March 20, 1989, the United States of Anerica, by and through its
agency, the Imrgration and Naturalization Service
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(hereinafter the INS) filed a Conplaint against the Respondent, Feli pe,
Inc. (hereinafter Felipe), with the Ofice of the Chief Adm nistrative
Hearing Oficer (hereinafter OCAHO. The INS charged Felipe wth
violations of the Inmgration Reformand Control Act of 1986 (hereinafter
IRCA). The INS alleged one violation of the provisions of Title 8, United
States Code, Section 1324a, for knowingly hiring or, in the alternative,
continuing to enploy an unauthorized alien (Count 1). The INS also
al l eged eight violations of the IRCA for failing to prepare enpl oynent
eligibility verification forns (Fornms 1-9) and/or failure to make the
forns available for inspection (Count I1).

On March 23, 1989, the Chief Administrative Hearing O ficer assigned
this matter to the Admi nistrative Law Judge.

On April 24, 1989 the Respondent, through its Counsel, filed an
Answer to the Conplaint, wherein Respondent denied the allegation in
Count | and either denied or asserted a defense to the allegations in
Count 11.

On July 31, 1989, the parties jointly filed a “~~Mtion to Approve
Consent Findings,'' containing a stipulation, with the Adm nistrative Law
Judge. Among the provisions of the stipulation, the Respondent admitted
all allegations set forth in Counts | and Il; specifically, Respondent
admitted that it knowingly hired an alien not authorized for enpl oynent
in the United States and that it failed to properly prepare and conpl ete
the Fornms 1-9 for eight enployees. The Respondent agreed to cease and
desist fromany further violations of § 274A(a)(1)(A) [8 1324a(a)(1) (A ]
of the IRCA The parties also agreed that a Final Order based upon the
stipulation be issued by the Administrative Law Judge and that this O der
have the sane force and effect as an Order nade after a full hearing.

On August 1, 1989, the Administrative Law Judge issued an "~ O der
Granting Joint Mdtion to Approve Consent Findings and Denying
Conplainant's Mtion for Sunmary Decision.'' The Judge's Oder fully
i ncorporated the ““stipulation,'' (characterizing it as a "~ “settlenent
agreenent with consent findings.'') and ordered the foll ow ng:

1. That the stipulated notion to approve consent findings is
gr ant ed;

2. That this Decision and Order has the sane force and effect as a
deci sion and order after a full adm nistrative hearing;

3. That the entire record on which this Decision and Order is based
consists solely of the Conplaint, the Notice of Hearing and the
““Stipulation'' duly executed by the parties;

4. That the parties have waived any right to challenge or contest
the validity of this Decision and O der;
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5. That the hearing previously scheduled is cancelled; and

6. That a hearing regarding the issue of a civil nopney penalty wll
be di sposed of through the filing of briefs with the Admi nistrative Law
Judge.

Fol | owi ng subm ssion of briefs regarding the mtigation of the civil
noney penalty, the Administrative Law Judge issued his Oder for Gvil
Money Penalty for Paperwork Violations, dated Cctober 11, 1989. After
reviewing said briefs and applying the five factors to be given " due
consideration'' [pursuant to 8 U S.C. § 1324a(e)(5)], the Admi nistrative
Law Judge concl uded that Respondent was entitled to sone mitigation. He
t herefore ordered Respondent to pay a civil noney penalty of $3,680.00.

Errata | and Errata Il were issued October 27, 1989 and COctober 31,
1989, respectively. Anong ot her changes previously outlined, Errata | and
Errata Il altered the tine period for filing a request for adm nistrative
revi ew, which would now begin on Cctober 31, 1989.

On  Novenber 7, 1989, the Respondent filed a request for
adm nistrative review, asking the Chief Adnministrative Hearing Oficer
to review the Administrative Law Judge's Final Decision and Order and
reduce the anount of the civil nobney penalty.

RESPONDENT' S CONTENTI ONS

In its request for review, Respondent takes exception to the Judge's
use of a "‘rigid mathematical forrmula.'' Respondent contends that each
factor should not be given equal weight when nitigating the penalty.
I nst ead, Respondent contends that a forrmula or framework where the " “size

of the business'' is applied to the other four factors should be used.
The "“size of the business'' would therefore play a nuch greater role
than the other factors. Addi tionally, Respondent questions the

Adm ni strative Law Judge's use of an $800 mininmumfine as a ~ baseline."’
Respondent argues that there is no justification for starting with this
anmount. Finally, Respondent requests that the Chief Admnistrative
Hearing O ficer reduce the civil penalty to the statutory mninum for
each viol ation, based on the size of Respondent's business and the effect
it would have on future operations.

COMPLAI NANT' S CONTENTI ONS

On Noverber 14, 1989, the INS filed a brief in response to the
request for review, entitled "~ “Conplainant's Response Brief to
Respondent's Request and Argunent for Review'' Conplainant's first
contention is that the IRCA nmandates a $100 mininum penalty for each
violation of 8 U S.C. 8§ 1324a(b). Secondly, the Conplainant contends that
the five statutory factors be given equal wei ght when
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considering the nmitigation of civil penalties. Conplainant states that
the "~“size of the business'' factor should not be considered nore
i nportant than any of the other four factors.

The Conpl ai nant al so argues that the "~ “size of the business'' factor
shoul d not take into consideration the business's ability to pay or the
business's profitability. Conplainant further states that neither
profitability nor the ability to pay is nentioned in the statute as a
factor and therefore should not be a part of the civil penalty equation
at all. Finally, Conplainant contends that there was no error when the
Adm nistrative Law Judge used a mathematical fornmula to deternmine the
anmount of the civil nobney penalty.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

A 8 US.C. 8 1324a(e)(5) Mandates a M ni num Penalty of $100 for
Each Paperwork Viol ati on.

The $800 "~ “baseline'' wused by the Adninistrative Law Judge and
contested by the Respondent is in confornity with the |anguage of the
statute. The IRCA states that a party found in violation of subsection
(a)(1)(B) shall be required to pay a civil noney penalty of not |ess than
$100 and not nore than $1,000. 8 U.S.C. § 1324a(e)(5). An Administrative
Law Judge is not pernitted to deviate from or ignore these statutory
gui delines. The Administrative Law Judge in this case has acted in
conformty with the statute. Final Decision and Oder at 4-14. The
Respondent stipulated there were ei ght paperwork violations and therefore
the absolute mininmm penalty the Administrative Law Judge coul d assess
was $100 per violation. Accordingly, the Adninistrative Law Judge started
his formula for the violations at $800 (8 x $100).

B. The Adm nistrative Law Judge Did Not Err in Wighing Equally the
Fi ve Factors to be G ven Due Consideration

In the Final Decision and Order, the Admnistrative Law Judge
determi ned that the five statutory factors to be given due consideration
in conputing a civil noney penalty are equally inportant. Final Decision
and Order at 5. These factors are set out in 8 US. C. § 1324a(e)(5)
whi ch provi des:

Wth respect to a violation of subsection (a)(1)(B), the order under this
subsection shall require the person or entity to pay a civil noney penalty in an
anount not | ess than $100 and not nore than $1, 000 for each individual with respect
to whom such violation occurred. In determining the amount of the penalty, due
consideration shall be given to the size of the business of the enployer being
charged, the good faith of the enployer, the seriousness of the violation, whether
or not the individual was an unauthorized alien, and the history of previous
vi ol ati ons.

This statutory provision does not indicate that any one factor be given
greater wei ght than another. In fact, as the Seventh Circuit
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stated in Zenon Concrete Corporation v. Cccupational Safety and Health
Revi ew Comni ssion, 683 F.2d 176 (7th Cir. 1982), if a ~~100% reduction
was pernmitted for any one statutory factor, the purpose of the Act would
be frustrated.'' Id. at 181. In the Zenon case, the Act referred to was
the Cccupational Safety and Health Act of 1970 (hereinafter the OSHA).
Li ke the CSHA, the I RCA was not enacted to punish enployers, but rather
to encourage enployers to inprove the workplace through conpliance. The
i mposition of civil noney penalties are therefore used to assist in the
enforcenent of the | RCA

The Zenon court also stated that abuse of discretion by an
Adm ni strative Law Judge coul d be shown if the decision does not take the
statutory criteria into account. Id. at 181. The Administrative Law Judge
in this case followed the statutory criteria. Final Decision and Order
at 4-14. He wei ghed each of the factors to be given due consideration and
used a reasonabl e and prudent fornula for conputing the penalty.

C. The Administrative Law Judge Did Not Err in Using a Business's
Ability to Pay to Conpute the Civil Mney Penalty.

The Conpl ai nant contends that because the IRCA did not include a
business's ability to pay as one of the factors, Congress did not intend
it to be considered. Conplainant cites Spencer Livestock Conm ssion
Conpany v. Departnent of Agriculture, 841 F.2d 1451 (9th Cr. 1988), as
saying: ~~Were Congress chooses to include a factor in one statute
providing for a civil penalty but onmits it from another such statute, the
court need not consider that factor in inposing a civil penalty under the
|atter statute.'' Conplainant's Response Brief at 8. Conplainant is
m staken in this interpretation of case law. In Spencer, the N nth
Circuit was reviewing a Departnent of Agriculture decision which had
assessed $30,000 in civil noney penalties. In its decision, the Court

reasoned that "~ “since Congress chose to include the |anguage in one
provision and onit it fromthe other, it did not require the factors to
be considered as to the latter.'' 1d. at 1457. In other words, the Court

woul d not allow the factors of one provision of a statute to be applied
to another provision of the sane statute (Packers and Stockyards Act).

The Conplainant in the present case asks that the Chief
Admi nistrative Hearing Oficer apply the sanme logic to provisions of
conpletely different statutes, i.e. the Packers and Stockyards Act and
the IRCA. The Chief Adnministrative Hearing Oficer will not do so.
Whet her Congress purposefully omtted "~ “ability to pay'' from the
statutory considerations is not evident from the Congressional History.
In fact, the Chief Adnministrative Hearing Oficer is unaware
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of any explanatory |anguage regardi ng subsection (e)(5). This apparent
silence necessitates the interpretation of the | RCA by the Admi nistrative
Law Judges, who nust then apply this interpretation to each individual
case.

The conpl ai nant has al so contended that the " “size of the business''
factor should not contain the business's ability to pay as a subfactor
and cites Sellersburg Stone Conpany v. Federal Mne Safety and Health
Commi ssion, 736 F.2d 1147 (7th Cir. 1984), for persuasiveness. In
Sel l ersburg, the Seventh Circuit found that the Admi nistrative Law Judge
had " “accurately considered the evidence pertaining to each criterion."'’
Id. at 1153. To determne the size of the business, the Adm nistrative
Law Judge in Sellersburg had used production totals and nunber of
enpl oyees as subfactors. Id. at 1152. Under the Mne Safety and Health
Act, the ability to pay [it is referred to as the "“ability to stay in
business,'' 30 U S.C. 8§ 815(b)(1)(B)] is a separate and distinct factor.
In the Final Decision and Oder in this case, the Admnistrative Law
Judge used six subfactors in determning the size of the business. These
subfactors were: (1) business revenue or incone, (2) anount of payroll,
(3) nunber of salaried enployees, (4) nature of ownership, (5) |ength of
time in business, and (6) nature and scope of business facilities. By
choosing the subfactors to be applied, the Adninstrative Law Judge has
appropriately interpreted the | RCA. Accordingly, the Chief Administrative
Hearing O ficer concludes the use of these subfactors to be acceptable
and therefore finds no abuse of discretion.

D. Use of a Mathematical Fornmula Wien Calculating the Mtigation of
Civil Mney Penalties is Proper in Accordance with 8 US.C §
1324a(3) (5).

The Administrative Law Judge has, in his discretion, chosen to

i mpl emrent a nmathematical fornmula in order to assess civil nbney penalties
for Respondent's eight paperwork violations.

The Administrative Law Judge's nmathematical fornula addresses and
gi ves due consideration to each of the factors required by the statute.
Mat hematical fornmulas have been inplenented by other agencies in
assessing penalties and have subsequently been upheld by the United
States Court of Appeals for the Seventh Circuit. For exanple, in Zenon,
the court considered the four factors provided for in 29 U S.C. § 666(i)
when it assessed penalties for violations of the Cccupational Safety and

Health Act. "~ "The Secretary's determ nation that the standard reduction
for good faith would be 20% is thus reasonable and consistent with the
Act.'' 638 F.2d at 181. In Sellersburg, the court discussed the nethod
by
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which the Secretary of Labor assessed penalties for violations of the
M ne Safety and Health Act. "~ In proposing penalties, the Secretary nust
consider six criteria listed in 30 USC § 815(b)(1)(B) (1982),
[footnote omtted]. Applying these criteria, the Secretary assigns
penalty points and then converts the points into proposed penalty
anounts, pursuant to the Mne Safety and Health Act regulations. See 30
C.F.R 8§ 100.3 (1980), [footnote omtted]."'' 736 F.2d at 1151.

Al though the Administrative Law Judge's approach is the nost
structured put forth thus far, it is in accordance with the statutory
| anguage and the Chief Administrative Hearing Oficer holds this nethod
acceptable. This is not to indicate that the Administrative Law Judge's
mat hemati cal approach is the sole criteria and nethod to be used when
determ ning the proper civil noney penalty for paperwork violations. It
is however, of the utnobst concern of this agency that the five factors
mandat ed by the statute be given due consideration by an Admi nistrative
Law Judge when determining a civil nopney penalty.

ACCORDI NGLY,

The Chief Adnministrative Hearing O ficer has conducted a review of
the Administrative Law Judge's Decision and Order. The briefs filed by
both parties and the record as a whole have been carefully considered,
and the Chief Adninistrative Hearing Oficer finds the foll ow ng:

1. The Administrative Law Judge followed the statutory nmandate by
penal i zing the Respondent a nininmum of $100 for each viol ation.

2. The Adnministrative Law Judge satisfactorily interpreted the
statutory |anguage when he considered the five factors of 8 US C §
1324a(e)(5) in determ ning the amount of the civil nobney penalty.

3. The Administrative Law Judge's use of a nmathematical fornula in
figuring the anount of the civil noney penalty is acceptable. The formula
was well thought out and reasoned and in no way did the Judge act in an
arbitrary or capricious manner. However, while the Adnministrative Law
Judge's fornmula is acceptable, it does not preclude another separate and
di stinct formula or system from bei ng consi dered accept abl e.

SO CORDERED.
Dat ed Novenber 29, 19809.

RONALD J. VI NCOLI
Acting Chief Adninistrative Hearing Oficer
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