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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant v. Sparky's Waterfront Sal oon
Inc., Respondent; 8 U . S.C. 8§ 1324a Proceedi ng; Case No. 89100272.

ORDER OF DI SM SSAL, SETTLED
(January 12, 1990)
MARVIN H MORSE, Adninistrative Law Judge

Appear ances: RAFAEL B. ORTIZ- SEGURA, Esqg., for the Inmigration and
Nat ural i zati on Service

ROBERT L. KING Esq., for the Respondent.
DI SCUSSI ON

This proceeding was initiated before ne when, by notice of hearing
dated June 16, 1989, respondent was advised of the filing by the
I mmigration and Naturalization Service ("'INS' ') of a conplaint alleging
viol ations of the enploynent verification requirenents of Section 101 of
the Immgration Reform and Control Act of 1986, 8 U S C. § 1324a
("TITRCA ).

By a joint ““Mdition to Approve Consent Findings,'' executed by
counsel for conplainant and for respondent, the parties have submtted
under 28 CF.R 8 68.12(a)(1) a proposed agreenment in settlenent of this
action. The terns of the agreenent are contained in a docunent entitled,
““Consent Findings,'' executed by respondent and also by counsel for both
parties on Decenber 27, 1989.

The agreenent between the parties reflected in the " Consent
Findings'' is in a form which satisfies the controlling regulation for
di sposition by the judge of ““[alny agreenent containing consent

findings'' 28 CF.R 8 68.12(b). Therefore, as provided by 28 CF. R §
68.12(c), subject to the nodification nmade by this Order so as to conply
with the requirenent of 8 U S.C. § 1324a(e)(5), the agreenent is given
substantive effect.
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The docunent entitled " Consent Findings, including the recitation
of facts contained therein, to the extent that it is consistent with this
Order, is adopted and made a part of this Order, according to its terns
as fully as if set out herein.

The parties have agreed that respondent admits each and every
allegation set forth in the conmplaint, including the allegations of
Counts | through |1l of the Notice of Intent to Fine incorporated
t herein, thereby conceding violations by respondent of Section
274A(a)(1)(B) of the Immgration and Nationality Act (8 US.C §
1324a(a)(1)(B)). | conclude that the docunent entitled ° Consent
Findings'' is fair and satisfactory, and there is no reason not to accept
it, within the contenplation of 28 CF. R § 68.12.

However, by "~ "nmitigating'' and waiving collection of civil noney
penalties in their entirety in acknow edgnent of ~~“severe'' damage
suf fered by respondent in consequence of Hurricane Hugo, INS has disabl ed
me from issuing an order which enbraces its ternms as the judge's
““consent findings.'' This is so because section 101 of IRCA at 8 U S. C
8 1324a(e)(5), seens to nme unnistakably to require ne to require paynent

of at least the statutory minimum civil noney penalty, i.e., $100 for
each individual with respect to whom a paperwork violation has been
found. Stated differently, | am wthout discretion, if | mnake the

findings tendered by the parties, to avoid ordering paynent of not |ess
t han $100 per violation conceded, $3800 in the aggregate.

The dil emma di scussed above need not frustrate the obvious intent

of both parties to ternminate this proceeding without a Iliability
assessnent. At paragraph 4 of +the agreenent between the parties,
denoni nated "~ Consent Findings,'' respondent has withdrawn its request
for hearing. Wiatever preference INS m ght have had for consent findings
rather than disnissal, settled, | detect in its posture before ne that
in consequence of Hurricane Hugo it is inportant to it to adopt the
benevolent policy of abandoning <civil noney penalties. |In good
consci ence, therefore, | issue this Oder of D smssal, Settled,

restoring the parties to the status quo as it existed prior to the
request for hearing.

The hearing previously schedul ed is cancel ed.
SO ORDERED.
Dated this 12th day of January, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge

857



