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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant, v. Manos & Associates, Inc.,
d.b.a. the Bread Basket Restaurant, Respondent; 8 US C § 1324a
Proceedi ng; Case No. 89100130.

CRDER GRANTI NG | N PART COMVPLAI NANT' S MOTI ON FOR
SUMVARY DECI SI ON

|. Procedural History

On March 8, 1989, a Conplaint was filed with the Executive Ofice
of Inmgration Review, Ofice of Chief Adm nistrative Hearing Oficer,
chargi ng Respondent with violations of two separate sections of 8 U S. C
section 1324a. There are 58 Counts in total. Al counts allege violations
of the verification and record-keeping provisions of the Imrgration
Ref orm and Control Act (" I RCA"').

The first Count, and Counts 26 through 58 of the Notice of Intent
to Fine, allege that Respondent failed to conply wth verification
requirenments of 8 U.S.C. 8§ 1324a(a)(1)(B), 8 CF. R § 274a.2(b)(1)(i) (A
and 8 CF.R §& 274a.2(b)(1)(ii)(A) and (B). The renmining Counts, 2
through 25, allege, in the alternative, that Respondent failed to prepare
and/ or present Enployment Eligibility Verification Forms (Forms |-9) for
the naned individuals, in violation of Sections 1324(a)(1)(B) and
1324a(b)(3), and 8 CF.R § 274a.2(b)(2)(ii).

On April 10, 1989, Respondent filed its Answer in this case denying
the allegations in the Conplaint, but asserting no affirmative defenses.

On April 21, 1989, Conpl ai nant filed its first set of
Interrogatories, Request to Produce, and Request for Adm ssions.

On June 30, 1989, Conplainant, pursuant to 28 CF. R § 68.36, filed

a Mtion for Summary Decision on all counts, except Count 8, on the
ground that there was no genui ne issue of material fact be-
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1 OCAHO 130
tween the parties regarding allegations contained in the Conplaint.

On July 26, 1989, Respondent filed its opposition to Conplainant's
Motion for Summary Decision. The Governnent filed its Reply Brief on
August 4, 1989.

An evidentiary hearing was held on Conplainant's Mtion for Summary
Deci sion on Septenber 11, 1989. At the hearing, and consistent with its
suppl enental Motion papers, Conplainant stipulated that Counts 5 and 6
related to the sane enployee, M. Frank T. Collins, and that it was
seeking Summary Decision with respect to only one of the two Counts. The
sane confusion existed in Counts 37 and 58 concerning an enpl oyee naned
Ceaser Val dez, and Conplainant simlarly stipulated that it was seeking
Summary Decision with respect to only one of the two Counts. Tr. at 14-
15.

Il. Legal Standards in a Mtion for Sunmary Deci si on

The federal regulations applicable to this proceedi ng authorize an
Adm ni strative Law Judge to "~ “enter summary decision for either party if
the pleadings, affidavits, material obtained by discovery or otherw se
. show that there is no genuine issue as to any naterial fact and
that a party is entitled to summary decision.'' 28 C.F.R section 68. 36
(1989) (enphasis added); see also, Fed. R Civ. Proc. Rule 56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U S. 317, 106 S. Ct. 2548, 2555.
91 L.Ed.2d 265 (1986). A material fact is one which controls the outcone
of the litigation. See Anderson v. Liberty Lobby, 477 U S. 242, 106 S.
Ct. 2505, 2510 (1986); see also, Consolidated Gl & Gas Inc. v. FERC, 806
F.2d 275, 279 (D.C. Cir. 1986) (an agency may dispose of a controversy
on the pleadings without an evidentiary hearing when the opposing
presentations reveal that no dispute of facts is involved).

In other words, summary decision will be granted only if the record,
when viewed in its entirety, is devoid of a genuine issue as to any fact
that is outcone determ native. See, Anderson v. Liberty Lobby, Inc.,

supra; see also, Schwarzer, Sunmary Judgnent Under the Federal Rules:
Defi ni ng Genui ne |ssues of Material Fact, 99 F.R D. 465, at 480 (" An
issue is not material sinply because it may affect the outcone. It is
material only if it nust inevitably be decided.''). A fact is "~ “outcone
determnative'' if the resolution of the fact will establish or elimnate
a claimor defense; if the fact is determ native of an issue to be tri ed,
it is “mterial.'' 1d.
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Rul e 56(c) of the Federal Rules of Civil Procedure also pernits, as
the basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A sumary decision may be based on a matter
deened adnitted. See e.g., Honme Indem Co. v. Famularo, 530 F. Supp. 797
(D.C. Col. 1982). See also, Mrrison v. Wil ker, 404 F.2d 1046, 1048-49
(9th Cir. 1968) (" 'If facts stated in the affidavit of the noving party
for sunmary judgnent are not contradicted by facts in the affidavit of
the party opposing the notion, they are adnmitted.''); and, US. v.
One- Heckl er-Koch Rifle, 629 F.2d 1250 (7th Cr. 1979) (Adnissions in the
brief of a party opposing a notion for summary judgnent are functionally
equi val ent to admi ssions on file and, as such, nay be used in determning
presence of a genuine issue of naterial fact).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deenmed to be adnmitted. 28
CF.R 8 68.6(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undeni ed all egation. See, Gardner
v. Borden, 110 F.RD. 696 (S.D. W Va. 1986) (. . . matters deened
admtted by the party's failure to respond to a request for adm ssions
can form a basis for granting summary judgnent.''); see also, Freed v.
Pl astic Packaging Mat., Inc. 66 F.R D. 550, 552 (E.D. Pa. 1975); O Canpo
v. Hardist, 262 F. 2d (9th Cr. 1958); United States v. MlIntire, 370 F.
Supp. 1301, 1303 (D.N.J. 1974); Tom v. Twoney, 430 F. Supp. 160, 163
(N.D. I1l. 1977).

Finally, in analyzing the application of summary judgnent/sumary
decision in adninistrative proceedings, the Suprene Court has held that

the pertinent regulations nust be "“particularized' in order to cut off
an applicant's hearing rights. See, Winberger v. Hynson, Wstcott &
Dunning, Inc. 412 US. 609 (1973) (. . . the standard of “well
controlled investigations' particularized by the regulations is a
protective neasure designed to ferret out . . . reliable evidence . . .).

I1l. Legal Analysis

A. Factual Overvi ew

As succinctly sumarized in Conplainant's thorough briefs in support
of its Mdtion, the salient non-disputed facts in this case are as
fol |l ows:

(1) A Notice of Inspection regarding an |-9 inspection was served on Respondent on
Novenber 14, 1988.

(2) The Notice of Inspection scheduled the 1-9 inspection for Novenber 21, 1988.

(3) On Decenber 2, 1988, a Form -9 inspection occurred at Respondent's place of
busi ness.
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(4) At the Form -9 inspection on Decenber 2, 1988, agents of the United States
Border Patrol requested to see and examine all Forns |1-9 for enployees hired after
Novenber 6, 1986.

(5) At the Form1-9 inspection on Decenber 2, 1988, Forns |-9 had not been prepared
for a nunber of respondent's enployees hired for enployment after Novenber 6, 1986.

(6) At the Form1-9 inspection on Decenber 2, 1988, Forns 1-9 were not presented
for a nunber of Respondent's enployees hired after Novermber 6, 1986.

(7) At the Form -9 inspection on Decenber 2, 1988, Forns 1-9 were presented for
a nunmber of Respondent's enployees hired for enploynent after Novenber 6, 1986,
whi ch were inconplete and not prepared properly.

Respondent, as | have noted and enphasi zed, is represented by |ega
counsel . Through counsel, Respondent made numrerous technical opposition
argunents in its pre-hearing witten pleadi ngs, and during the course of
the summary decision hearing conducted on Septenber 11, 1989. These
i magi native argunents can be sunmari zed as foll ows.

B. Respondent's Legal Defenses Summari zed

(1) Notice

First, Respondent argues that it was entitled to a second notice
fromINS regarding the |-9 inspection that was re-schedul ed from Novenber
21, 1988, to Decenber 2, 1988. Respondent alleges that a violation of 8
CFR 8 274a.2(viii)(2)(ii) occurred when INS did not issue a second
witten notice after Novenmber 21, 1988.

In pertinent part, this regulation provides that:

Any person or entity required to retain Fornms I-9 in accordance with this section
shall be provided with at least three days notice prior to an inspection of the
forms by an authorized Service officer. Id.

Respondent does not deny that it received such notice, but argues
that insofar as the Inspection occurred on a date different than that
whi ch was originally schedul ed for Novenber 21, 1988, the notice that was
i ssued on Novenber 14, 1988, had no effect. Therefore, Respondent argues,
it was entitled to a second notice, and was "~ “prejudiced'' by this
failure to receive a second notice. Respondent applies this argunent to
Counts 1-5, 7-21, 23-25, 40, 45-46, 50-52, 54, and 56. See,
"“Respondent's Qpposition to Conplainant's Mtion for Summary Deci sion,’
at 12.

In its well argued and nethodical Reply Brief, Conplainant argues
that nothing in the statute or regulations required INS to issue " “date
certain'' notices, nor to issue a second notice in situations wherein the
anticipated original inspection has been adm nistratively re-schedul ed.
| agree. Moreover, | find that Respondent's argunent does not raise a
genui ne i ssue of material fact, but only,
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at best, an aspirationally legalistic interpretation of a regulation
which is not, on its face, required by the | anguage of the statute.

INS agents visited Respondent's place of business on Novenber 21,
1988, the original date of the 1-9 inspection. It is not clear exactly
what arrangenents were nade, but INS agents decided that it was necessary
to return at a later date to conplete the inspection. Respondent's own
affidavit adnits that INS agents "~ “discussed'' with them several dates
before arriving at the date of Decenber 2, 1988. See, "“Affidavit of
CGeorge Manos and Teresa Manos on Behal f of Manos and Associates, Inc.,''
at 2.

I find that the witten Notice of |nspection, dated Novenber 14,
1988 was, in conjunction with the oral "~“discussion'' regarding a
re-visitation by INS agents subsequent to Novenber 21, 1988, adequate
procedural due process protection of Respondent's interests, and not a
reason to preclude sunmary decision. In this regard, | conclude that INS
was not under any obligation to have issued a second witten notice to
Respondent when the Novenber 21, 1988, |-9 inspection was re-schedul ed
to Decenber 2, 1988.

Moreover, | am not convinced that Respondent was " prejudiced,'’
because Respondent has failed to persuade ne that insofar as it was
““ready and able to subnit to Inspection on Novenber 21, 1988,'' why was
it not prepared on Decenber 2, 1988, less than two weeks later. Wiile it
is not inpossible to imagine that the re-schedul ed inspection nay have
caused a managerial inconvenience to Respondent's operation of business,
I do not find that nere inconvenience precludes it from cooperating to
its fullest extent with federal agents attenpting to conduct a conpliance
review consistent with the statute and regulations pronulgated to
implement IRCA in a fair and consi stent nmanner

Mor eover, Respondent's affidavit, at page 2, item 8, asserts that

Jan Hertl, who was present for the Form I-9 inspection on Decenber 2,
1988, was ~“an enployee who at that tinme (Novenber 21, 1988) was
responsible for personnel matters.'' (enphasis added) As Conpl ai nant

i ndicates, there is nothing suggested in the affidavit that M. Hertl was
not in charge of personnel natters on Decenber 2, 1988, when the official
Form | -9 Conpliance and Review | nspection took place. As the personne
manager of Respondent's business, M. Hertl was the person who woul d have
been in the best position to respond to an |IRCA-related audit, and in
this regard | renmain additionally unconvinced by Respondent's abstractly
| egalistic contention that it was ~“prejudiced ' by the re-scheduled -9
i nspection.

Thus, | do not find that Respondent has shown that Conpl ai nant was
under an obligation to have issued a second witten notice on
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account of an adnministratively re-scheduled conpliance and review
i nspection, nor do | find, in this particular instance, that Respondent
was legally "~ “prejudiced ' by the re-schedul ed i nspection

(2) Estoppel

Respondent asserts that it was infornmed by agents of the INS that
its practice of using its own enploynent personnel form in conbination
with the official Form 1-9 would be authorized. Respondent goes on to
assert that, inreliance on INS representations, it created a conbi nation

form in which it was "~ “led to believe that information which was
repetitive would not be required on both sides of the form'' Thus,
according to Respondent, "~ “several counts as charged are based on a

nm ssing piece of information which is contained on the other side'' of
the officially-issued Form1-9 Enploynent Eligibility Verification Form
Respondent asserts that Counts 26, 27, 30, 35, 36, 37, 38, 55, and 57,
are included in this defense.

In its Reply Brief, Conplainant counter-argues that Respondent's
estoppel assertions are factually vague and legally defective. Wthout
specifically denying Respondent's factual assertion that an INS agent
made representations about the propriety of Respondent's proposed

““conbination of fornms,'' Conplainant argues that Respondent has not net
its legal burden of proof to show " “affirmative misconduct'' that results
in ~“profound and unconscionable injury.'' See e.g., INS v. Mranda, 459

U S 14, 17 (1982); and, Bolourchan v. INS, 751 F.2d 979, 980 (9th Cr.
1984). Conpl ai nant concl udes that there is no basis for invoking estoppe
in this case, because Respondent offers insufficient explanation as to
why the agent's representations, even assuning they were nmade, would have
caused it to have not conpleted the I-9 Form

I have not previously addressed in any of ny earlier decisions
i ssues involving equitable estoppel. Analyzing an estoppel question in
the context of a notion for sunmary decision is certainly distinguishable

from rendering a decision after a full hearing on the nerits.
Nevert hel ess, allegations by a respondent of affirmative m sconduct by
governnment agents is a serious charge, and | intend to scrutinize all

such all egations very carefully for their genui neness.

The practice and procedure of summary deci sion jurisprudence clearly
i ndi cates, however, that the party opposing summary decision has an
affirmative obligation to present specific evidence and may not rest upon
the nmere allegations or denials of its pleading. See, e.g., Rule 56(e)
Fed. R Civ. Pro.; see also, US v. Potanpkin Cadillac Corp., 689 F.2d
379 (2nd Cir. 1982) (" "a genuine issue for
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trial precluding sunmmary judgnent is not created by a nere allegation in
the pleadings nor by surmise or conjecture on the part of the
litigants''); Wlker v. Hoffman, 583 F.2d 1073, 1075 (9th Cir. 1978),
cert. den., 99 S. C. 1044, 439 U.S. 1127; Local 314, National Post
O fice Mail Handlers v. National Post Ofice Mail Handlers, 572 F. Supp
133, 140 (D.C. M. 1983) (A nmenorandum stating in conclusory fashion
that many issues of fact existed and that defendants “are surely entitled
to present further evidence' did not neet the obligation inposed on the
party opposing a notion for summary judgnent.''); Wight, MIler & Kane
Federal Practice and Procedure, vol. 10A, sect. 2739.

The nost specific evidence that Respondent presents in the case at
bar regarding its opposition to Conplainant's Mtion for Summary Deci si on
on the grounds of equitable estoppel is the "“Affidavit of George Manos

and Teresa Manos on Behalf of WMinos and Associates, Inc.; In its
T Affidavit,'' Respondent states that George Manos spoke with an
““unidentified ' INS agent in the Spring of 1988 concerning the use of
the Form 1-9. Respondent asserts that “"it was agreed that if the
Br eadbasket created a Form1-9 with an enpl oynent application attached,
such a formwould be acceptable.'' 1d., at 3.

At the hearing, | questioned Respondent's counsel about exactly what

was said by the INS agent in Spring of 1988 concerning the authorized use
of conmbined forns. See, Tr. at 73:8-24. |In pertinent part, Respondent's
counsel replied that:

M. Manos was going through an educational visit and . . . in that discussion he

showed them what he was currently using and has been using for quite some tine for

an enpl oyment application, which had quite a bit of the same infornmation on it
and in discussions with that between--this is what |I'mcurrently using, this

is what your new formis, how about if | conbine them put them together and use

it, is that going to be alright . . . the substance of what was said was, yes, you

can do that, it will conply with the law, and you have our pernission to do so .

Id.

Conparing counsel's statenents at hearing wth Respondent's
"TAffidavit'' does not yield an unanbi guous degree of specificity as nay
be required by Rule 56(e), supra. Respondent never identifies, even in
a post-hearing supplenental nenorandum capacity, the INS agent who
all egedly nmade these statenents; nor is Respondent specific about the
date on which this comuni cati on took place, or the actual circunstances
under which it took place. Mreover, in both the affidavit and the
representative statenents nade at hearing, Respondent nerely paraphrases
the statenents that it attributes to INS agents, and at no tine offers
to show, with an specificity necessary to substantiate in a prinma facie
manner such a serious charge as ~“affirmative m sconduct,'' what exactly
was said;
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there also appears to be a mnor inconsistency between Respondent's
"TAffidavit'' and the representations made at hearing concerning the date
of the "~ “educational visit'' and whether the alleged INS agent's
statenents were nade during the "~“educational visit'' or at sone other
time.

Though | amcertainly interested in understanding clearly all facets
of governnent agents' conduct in the ongoing effort to inplenent IRCA in

a fair nmnner, it is ny view that the vague paraphrasing of an
unidentified INS agent on an unspecified date is not enough of a prinmma
facie factual showing of equitable estoppel based on " “affirmative

m sconduct'' to nerit the admnistrative expense of proceeding to a ful
evidentiary hearing. Cf. e.g., J. More, W Taggert & J. Wcker, Mdore's
Federal Practice, (2d ed. 1988) section 56.15[3] (and text acconpanying
notes 42-52) (other citations onitted) ( " The opposing party's facts nust
be material and of a substantial nature, not fanciful, frivolous, gauzy,
spurious, irrelevant, gossaner inferences, conjectural, speculative, not
merely suspicious''). Id. at 6 Moore's Federal Practice, at section
56. 15.

Moreover, it is well established that the party opposing the sumary
deci sion does not have the right to withhold his evidence until trial
See, Wl ker v. Hoffman, supra, at 1075; see also, Wight, MIller & Kane,
at 521. The cases nake cl ear that an opposing party cannot demand a tri al
because of the speculative possibility that a material issue of fact may
appear at that tine. See, Board of Trustees of Wstern Conference of
Teansters Pension Trust Fund v. Ceazan, 559 F. Supp. 1210, 1219 (D.C Ca.
1983); see also, Frito-Lay of Puerto-Rico, Inc. v. Canas, 92 F.R D. (D.C
Puerto Rico 1981) ( "defendant's suggestions that he might discover
evi dence sufficient to defeat plaintiff's notion for summary deci si on by,
inter alia, cross-examning plaintiff's affiant was unavailing as a
substitute for the showing required by Rule 56, since summary judgment
may not be defeated on gossaner threats of whinsy, speculation and
conjecture'').1?

1 note, as well, that Respondent made no effort to file an affidavit pursuant
to Rule 56(f) of the Federal Rules of Gvil Procedure. Rule 56(f) exists in federal
(and state) courts to prevent premature sunmmary deci sions. The Rule provides that a
court may order a continuance, upon request by affidavit, if the non-novant party
““cannot for reasons stated present by affidavit facts essential to justify the
party's opposition.'' See, Rule 56(f) of F.R C.P.; see also, More's Federal Practice,
section 56.24; and, Wight & MIler & Kane, Federal Practice and Procedure, at v. 10A,
section 2740. In order to satisfy the requisites of Rule 56(f), an affidavit is
generally required. See, e.g., Littlejohn v. Shell Ol Co., 483 F.2d 1140, 1146, (5th
Cr.) cert. denied, 414 U. S. 1116 (1973). The affidavit nust be made with diligence
and nust specifically express facts explaining why a Rule 56(e) response is not
presently possi-
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Even if | were to accept, however, that Respondent had nade a
sufficient prima facie factual showing of an INS agent's oral
m sstatenent, it is nmy view that this would not be enough to establish

a legal grounds for equitable estoppel. See, Heckler v. Community Health
Services, 467 U S. 51, 104 S C. 2218 (1984); Rider v. U S. Postal
Service, 862 F.2d 239 (9th Cir. 1988), cert. den., 109 S C. 2439
(1989).

As is well established in these authoritative cases, it is clear
that the government nmmy not be estopped on the sane terns as other
litigants. Id. The Ninth Circuit requires, as stated above, a show ng of
“taffirmative msconduct going beyond nere negligence.'' See, e.g.,
Wagner v. Director, Fed. Energency Managenent Agency, 847 F.2d 515, 519
(9th Gr. 1988); see also Mrgan v. Heckler, 779 F.2d 544, 545 (9th Cr.
1985) (. . . estoppel will apply only where the governnent's w ongful
act will cause a serious injustice, and the public's interest will not
suf fer undue damage by inposition of the liability'"').

More specifically, however, the NNnth Circuit, in R der, supra, has
found that “~"a sinple misstatenent is not affirmative m sconduct. The
fact that the incorrect information is given orally nmakes it even |ess
likely to rise to the level of affirmative msconduct.'' See, Rider v.
U S. Postal Service, supra. The reason for treating oral m sstatenent
differently is given in Heckler v. Community Service, supra, 467 U S. at
65, 104 S. . at 2227:

Witten advice, like a witten judicial opinion, requires its author to reflect
about the nature of the advice that is given to the citizen, and subjects that
advice to the possibility of review, criticism and reexam nation. The necessity
for ensuring that governnental agents stay within the lawful scope of their
authority . . . argues strongly for the conclusion that an estoppel cannot be
erected on the basis of oral advice.

This distinction between oral misstatenents and witten ~ advice''
is, innmy view, applicable to the case at bar because Re-

ble. See, e.g., SEC v. Spence & Geen Chem Co. 612 F.2d 896, 901 (5th Cr. 1980),
cert. denied, 449 U. S. 1082 (1981). The Rule 56(f) affidavit nust particularize how a
continuance will augnent the non-noving party's ability to establish the presence of a
genui ne issue of a material factual issue. See, e.g., WIllmar Poultry Co. v.
Mort on- Norwi ch Products, Inc., 520 F.2d 289, 297 (8th Cr. 1975)
(plaintiff-non-nmovants' submitted affidavits insufficient to justify Rule 56(f)
continuance); cert. denied, 424 U S. 915 (1976). If, however, a Rule 56(f) affidavit
is insufficient, or has not even been requested, then a judge nust rule on the nmotion
for sumary decision in light of the naterials on the record. See, e.g., Reflectone,
Inc. v. Farrand Optical Co., 862 F.2d 841, 844 (11th Cr. 1989) (although

acknowl edging that Rule 56(f) is "~ “infused with the spirit of liberality,'' the court
stated that it would not “~"go so far as to . . . make such a notion on behalf of a
party that deliberately chooses not to do itself,'' quoting, Wallace v. Brownell
Pontiac-GMC Co., 703 F.2d 525, 527 (11th Cr. 1983)).
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spondent admits, in its ~"Affidavit'' that it received, in June of 1987,
t he Handbook for Enployers (Form M274) containing explicit witten
instructions for conpleting the 1-9 Enploynent Eligibility Verification
Form See, "~ Affidavit,'' at page 1, item5. In this regard, Respondent
was in possession of detailed and official witten information which
instructed it as to how to conply with the Enploynent Eligibility
Verification process of IRCA Thus, it is ny view that even if an ora
nm sstatenent was actually nmade by an INS agent that resulted in an
understanding that was arguably inconsistent wth the enployer's
obligations as described in the Handbook, such a nisstatenent is not,
under the current law of the Ninth Crcuit, valid grounds for prevailing
on a claimof equitable estoppel against the governnent.

(3) Substantial Conpliance

In addition to its notice and estoppel argunents, Respondent also
makes several different argunents that essentially can be sunmari zed as
a defense to all eged paperwork violations on the grounds that Respondent
““substantially conplied'' wth the verification and record-keeping
provisions of |IRCA None of Respondent's contentions present clear-cut
““genuine issues of material fact'' per se, but instead present sonewhat
convoluted legal argunents interwoven with threads of speculatively
possi bl e fact which Respondent offers to prove at hearing. Neverthel ess,
since | have not previously analyzed or discussed in any way | egal
argunents regarding the issue of substantial conpliance in | RCA cases,
| intend to review at length each of Respondent's contentions.

(a) "“Technical Violations of Regulations Do Not Always Constitute a
Viol ation'

Respondent's first argunent in support of its contention that it
substantially conplied with IRCA's verification and record-keeping
provi sions appears to be that “~“onmissions on the |1-9 forns are nothing
nmore than technical errors and the verification requirenents have been
substantially net.'' Respondent appears to apply this argunent to Counts
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 42, 43, 44, 47,
48, 49, and 55. Respondent does not present to ne in a sufficiently clear

manner how it distinguishes what it refers to as nere "~ “technica
violations'' from what it seens to deem a legally effective statutory
““violation,'"'" or how, if at all, such a distinction, even if properly

clarified, relates to this case in a fact-specific way.

Nevert hel ess, an examnination of Respondent's "~ Qpposition to Mtion
as to Each Count'' offers exanples of the type of "~ “technica

violations'' that Respondent apparently believes are not sufficient
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to warrant a finding of substantive liability. | view sonme of these
per - Count conclusory defenses as being wholly frivolous (i.e., Count 28
is defended on the grounds that ““we are unable to locate the 1-9 but

believe it has the missing Social Security nunber and a date attached'')
or without sufficient factual basis for nme to decide whether there is a
““genuine issue of material fact.'' In contrast, however, several of the
so-cal |l ed per-Count defenses, as raised by Respondent, assert factual
grounds that are, by way of illustrative exanples of what Respondent
seens to nean in its contention that it substantially conplied with
IRCA's verification and record-keeping provisions, deserving of close
attention.

For exanple, Respondent defends Count 31 on the grounds that
“Talthough the attestation is not checked, the enpl oyee did sign and date
Part 1 and provided as attachnents to Form -9, Exhibit 5.'" In other
words, as | understand it, Respondent's enployee failed to check a box
in section 1 of Form 1-9. Nevertheless, an exam nation of Respondent's
Exhibit 5 reveals that it is an INS-issued " ~Request for Infornation'
regarding a pending legalization application subnitted to INS by
Respondent's enpl oyee as naned in Count 31.

Though not specifically argued by Respondent, Respondent appears to
inmply, consistent with its substantial conpliance argunent, that even
t hough the enpl oyee naned in Count 31 did not actually attest, in section
1 on the face of the -9 Form to being authorized for enploynent in the
United States, Respondent asserts that it did provide INS, at the tine
of the conpliance inspection, with sufficient evidence to indicate that
the enployee was in fact legally authorized to be enployed in the U'S
pendi ng the outcone of its legalization application. Assuning, arguendo,
t hat Respondent did in fact provide Conplainant, during the conpliance
i nspection, with what it represents as Exhibit 5 is this official INS

""Request for Information,'' if permissibly incorporated by reference
into the allegedly attached Form|1-9, sufficient to establish a claimfor
““substantial conpliance'' wth the verification and record-keeping
provi sions of | RCA? Though | am not currently prepared to render ny fina
| egal conclusion on this issue, | amwlling to hold that such a set of
facts presents, in ny view, a " ~genuine issue of mterial fact'' and

should, at the very least, preclude the utilization of Sunmary Deci sion
on Count 31.2

’Inferences as well as facts are examined in deternini ng whet her there exists a
genui ne issue. Federal (and state) courts generally determne if possible inferences,
when viewed in the light nost favorable to the non-novant, indicate reasonabl e grounds
for dispute. The federal standard has been expressed as foll ows:
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Anot her noteworthy exanple is Count 35. In Count 35, Respondent
contends that ~“two |1-9s were prepared and attached. The second one had
the required box checked for the Part 1 attestation and when read
together constitutes conpliance.'' The record is not unanbi guously cl ear
on the factual accuracy of this state defense, but it may, in ny view,
be sufficient to raise the possibility of a ~“genuine issue of material
fact.'' Such a act, assunming it is true, may be "~ “nmaterial,'' because it
rai ses the heretofore undecided issue of whether the preparation and
presentation of two separate |1-9s regarding the same enployee, neither
of them conplete in thenselves, can be read together, and through
i ncorporation by reference, constitute "~ “substantial conpliance'' wth
the verification and record-keeping provisions of |IRCA Though such a
practice of inexplicably preparing and presenting two separate, but
all egedly attached, Fornms |-9, neither of them conplete in thenselves,
is economcally and rmanagerially inefficient, it nevertheless raises the
guestion, at least in ny mnd, of whether such a practice is necessarily
the kind of ““violation'' that Congress intended to prohibit in its
enacting of | RCA?

Simlarly, but distinguishably, Count 38 also involves the
unfortunate, but possibly pernissible utilization of two Forns |1-9 on the
sanme enpl oyee.® Respondent contends that Count 38 is defensible because
“Tattached to the -9 was a second -9 executed by the enployer which
together fulfills the verification requirenents.'' As stated above, | am
prepared, in the limted context of deciding a notion for summary
deci sion, to conclude that Respondent has presented enough prina facie
evi dence to suggest that there is a " ~genuine issue of material fact''
with respect to whether the preparation and presentation of two separate
1-9's, as allegedly ""attached

Insof ar as any wei ghing of inferences fromgiven facts is permi ssible, the task
of the court is not to weigh these agai nst each other but rather to cull the
uni verse of possible inferences fromthe facts established by wei ghi ng each
agai nst the abstract standard of reasonabl eness, casting aside those which do
not neet it and focusing solely on those which do. See, Pan-Islamc Trade Corp.
v. Exxon Corp., 632 F.2d 539, 557 (5th Cr. 1980) (quoting, American Tel. &
Tel. Co. v. Delta Communications Corp., 590 F.2d 100, 102, (5th Gr.), cert.
denied, 444 U S. 926 (1979), cert. denied, 454 U S. 927 (1981).

Thus, the federal standard for considering possible inferences is that the
inference must be a rational conclusion drawn fromfacts contained in the record.
However, the line between weighing inferences against each other, which is inproper,
and wei ghi ng inferences against the standard of reasonabl eness, which is required, is
adifficult line to draw

Scount 38 is disti ngui shabl e from Count 35 in that Count 38 invol ves an
allegation of a failure to properly conplete section 2 of the FormIl-9 and Count 35
involves an allegation of a failure to properly conplete section 1 of the Form1-9.
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at the tinme of presentation, can be read together to incorporate by
reference the information that is otherwise inconplete if the two Forns
|-9 are read separately.

Thus, with respect to these three discussed Counts,*l intend to
consider, in the nore factually detailed context of a formal evidentiary
hearing, the parties' respective |egal argunents on Respondent's asserted
defense to liability on the grounds that it "~ “substantially conplied, "'
in the specific context of Counts 31, 35,  and 38, wth IRCA s
verification and record-keepi ng provisions.

Like the concept of " “reasonabl eness, ' substantiality of
conpliance, if applicable, depends on the factual circunstances of each
case. See, e.g., Fortin v. Conm ssioner of Ma. Dept. of Welfare, 692 F.2d
790, 795 (1st Cir. 1982); and, Ruiz v. MCotter, 661 F. Supp. 112, 147
(S.D. Tx. 1986). As applied to statutes, "~ “substantial conpliance'' has

been defined as "~ “actual conpliance with respect to the substance
essential to every reasonable objective of the statute. But when there
is such actual conpliance as to all matters of substance then nere
technical inperfections of form. . . should not be given the stature of
non-conpliance . . . .'' See, e.g., International Longshorenan &

War ehousenman Unions Local 35 et. al. v. Board of Supervisors, 116 Cal.
App. 3d 273, 171 Cal. Rptr. 875, 880 (Ca. 1981); Coe v. Davidson, 43 Cal.
App. 3d 170, 175, 117 Cal. Rptr. 630; (1974); Stasher v. Hager-Hal denman,
58 Cal. 2d 23, 22 Cal. Rptr. 657, 660, 372 P.2d 649 (1962). GCenerally
speaking, it means that a court

4t should be noted that | reviewed all Counts and all of Respondent' s sonewhat
scattered subm ssions for their potential "“substantial conpliance'' inplications.
Several other defenses per-Counts were also, in ny view, non-frivolous in that they
are prem sed on Respondent's confusion and frustration regarding the nature of
prosecutorial discretion exercised in situations involving what are arguably ~ " m nor
om ssions'' from an otherw se conpleted and signed Forns |-9. For exanple, Respondent
defends itself on Count 42 on the grounds that "~ “the absence of driver's |license
informati on does not invalidate the verification and does not constitute a violation
of 8 U S.C. section 1324a(1)(B).'' Wile not frivolous, | find that this conclusory
| egal assertion, as tendered by Respondent in its defense of Count 42, does not raise
a genuine issue of material fact; nor does it, as distinguished from Counts 31, 35,
and 38 di scussed above, include a situation involving the utilization of rel evant
suppl ementary informati on that can, arguably, be incorporated by reference to conmplete
the deficient Form1-9 through the use of officially recognized docunents that were
all egedly attached to the inspected 1-9. For this reason, | conclude that there is no
““genuine issue of material fact'' on Count 42, and extend this reasoning to other
simlar types of Counts in which Respondent asserts a defense that what it deens a
““mnor omssion'' fromthe Forml-9 is not a violation of | RCA. See, e.g., Count 39,

Count 44. Though | intend to consider these types of "~“defenses'' in the context of
argunents supporting mtigation of penalty, i.e. seriousness of violation, or " good
faith,'' see, 8 U S.C. section 1324a(e)(5), | neverthel ess do not view these

relatively “"mnor omssions'' to constitute grounds for substantive defenses to
issues of liability.
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shoul d deternine whether the statute has been followed sufficiently so
as to carry out the intent for which the statute was adopt ed.

While | am reserving decision on the actual legal validity and/or
adm nistrative nerits of such a defense in the linmted context specified
above, | am prepared to consider it in nore detail after an evidentiary
heari ng and submi ssion of appropriate |egal nenorandum by the parti es.
In this regard, | am currently prepared to consider argunents that

“substantial conpliance,'' in circunstances such as are presented by
Counts 31, 35, and 38, nay constitute a valid defense to allegations of
liability concerning the verification and record-keepi ng provisions of
IRCA, and that such a defense shall be considered by nme to be
di stingui shable from "~ “good faith'' or "~ “seriousness of violation'' as
utilized in a mtigation of penalty context.

(b) Attachi ng Phot ocopi ed Docunent ation

Anot her aspect of Respondent's substantial conpliance argunent
concerns the wuse of an enployee's photocopied identification and
i nm gration docunents. Respondent applies this argument to Counts 26, 27,
30, 32, 41, 53, and 55. Specifically, Respondent argues that it
substantially conplied with the wverification requirenents when it

“phot ocopi ed'' the enpl oyee's docunentation and attached it to the back
of the facially unconpleted Form |-9. See, Tr. at 91:4-9. Respondent
contends that the regulations support its position. See, 8 CF.R §
274a. 2(b) (3).

8 CFR 8 274a.2(b)(3) provides, in pertinent part, for the
perm ssive " copying of docunentation''

An enpl oyer . may, but is not required to, copy a document presented by an
i ndi vi dual sol eI y for the purpose of conplying with the verification requirenments
of this section. (enphasis added)

Because of the | anguage that | have enphasi zed in ny quoting of the
regulation, | do not agree with the interpretation Respondent urges in
support of its argunent that it substantially conmplied with the
verification and record-keeping provisions of |RCA by copying the
docunentation of its enployees consistent with 8 CF. R § 274a.2(b)(3).
Specifically, it is ny view that the language of this regulation is
clearly permssive and supplenental to the nandatory conpletion of the
Form1-9 Enploynent Eligibility Verification Process, and is not intended
to serve as an alternative node of conplying with the law Cf. 8 C F. R
§ 274a.2(b)(1).

In analyzing 8 CF.R 8 274a.2(b)(1) of the regulations, it is
unequi vocal ly clear that an enpl oyee and enpl oyer "~ “nust'' conplete their
respective sections of the I-9 Form Alternatively, the section of the
regul ations which Respondent urges in support of its substantial
conpl i ance argunent reads, as stated, that an enpl oyer
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T may, but is not required to'' copy appropriate verification
docunentation. There is sinply no way that this section of the
regulations can be read, in ny view, to substitute, even in the nore
interpretively elasticized context of a substantial conpliance argunent,
for the mandatory requirenent to properly conplete, retain, and present

Forms 1-9 for all enployees authorized to be enployed in the United
St at es.

In this regard, | conclude that Respondent's reliance on 8 C F. R
8 274a.2(b)(3) is msplaced, and presents neither a "~ genuine issue of
material fact'' nor a legal defense that has sufficient prina facie

validity to warrant a further hearing on the nerits.

(c) Use of Business Personnel Formin Conjunction with -9 Form

Respondent nmkes a separate substantial conpliance argunent wth
respect to its utilization of its own business personnel form the
““Application for Enploynent.'' Respondent contends that the information

that appears on its "~ Application for Enploynent'' is the sane, or at
| east substantially simlar to what the -9 Form requires, and,
therefore, it is in substantial conpliance with the |aw. Respondent

applies this argunent to Counts 26, 27, 30, 35, 36, 37, 38, 55, and
partially to 57.

At the hearing, | questioned Respondent's counsel regarding the
legal validity of the personnel formthat it created. See, Tr. at 63-64.

Judge Schneider: But is there anything on the side that (Respondent) created--
provided, that relates to his making sure the enpl oyee swore to it, subscribed to
it, or that he verified it?

M. Larrabee: No, your Honor.

Judge Schneider: Isn't that required by statute?

M. Larrabee: It is.

| do not think that Respondent's utilization of its self-propagated
““Application for Enploynent'' (in conjunction with inconplete Forns |-9)
even approxi nates "~ substantial conpliance'' with the verification and
record-keeping provisions of IRCA A facial exam nation of Respondent's
" Application for Enploynent'' reveals that none of the application's
guestions ask anything that is in any way related to the prospective
enpl oyee's inmmgration authorization to be enployed in the United States.
Since Respondent's -9 Fornms do not contain such a verification, and the
submtted " Application for Enploynent'' does not even ask the question,
| fail to see logic or substance of Respondent's argunent that it
““substantially com
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plied'" with the verification and record-keeping provisions of |RCA on
t hese grounds. See, e.g., Stasher v. Harger-Hal deman, supra.

(4) Summary of My Views Regarding Respondent's Asserted Def enses

As summarized, it is ny view that Respondent's notice and estoppe
argunents do not present a "~ genuine issue of material fact'' and are not
a persuasive preclusion of the application of Summary Decision.
Respondent's argunents concerning the application of a nodified version

of the doctrine of "~ “substantial conpliance'' do, however, present, in
my view, a ~genuine issue of material fact'' with respect to Counts 31
35, and 38. Accordingly, | intend to grant a partial Summary Decision to

Conmplainant; to deny or dismss the stipulated redundant Counts (i.e
Counts 5 and 58), and to schedule an evidentiary hearing on (1) the issue
of liability for Counts, 31, 35, and 38, and (2) the factual and |ega
argunents for and against mitigation of penalties for all non-dism ssed
Counts. See, 8 U S.C. § 1324a(e)(5); see also, United States v. Felipe,
Inc., ~“Order for Cvil Mney Penalties for Paperwork Violations,'' OCAHO
Case No. 89100151 (ALJ Schneider, Cct. 11, 1989); United States v. Juan
V. Acevedo, ~"Oder Ganting Conplainant's Mtion for Sumrary Deci sion,'
at 3-6 OCAHO Case No. 89100397 (ALJ Schneider, Cct. 12, 1989).

ULTI MATE FI NDI NGS AND CONCLUSI ONS COF LAW

| have considered the pleadings, nenoranda, briefs and affidavits
of the parties submitted in support of and in opposition to the Mtion
for Sunmary Decision. Accordingly, and in addition to the findings and
concl usions already nentioned, | make the follow ng findings of fact, and
concl usi ons of | aw

1. As previously found and discussed, | determ ne that no genuine
i ssue of material fact has been shown to exist with respect to Counts 1-
4, 6-7, 9-30, 32-34, 36-37, 39-57 of the Conplaint, and that, therefore,
pursuant to 28 CF. R § 68.36, Conplainant is entitled to a Summary
Deci sion on these specified Counts of the Conplaint.

2. That Respondent violated 8 U S C. 8§ 1324a(a)(1)(B) in that
Respondent hired, for enploynent in the United States, the individuals
identified in Counts 1-4, 6-7, 9-30, 32-34, 36-37, 39-57 wthout
conplying with the verification requirenents in section 1324a(b), and 8
CFR 8§ 274a.2(b)(1)(i)(A) and (ii) (A & B)

3. That Conplainant stipulated to disnissing the charges alleged in

Counts 5, 8, and 58 of the Conplaint, and that, accordingly, Counts 5,
8, and 58 are hereby di sm ssed.
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4. That Counts 31, 35, and 38 of the Conplaint present genuine
i ssues of nmaterial fact which require an evidentiary hearing.

5. That Conplainant's Mtion for Summary Decision is denied with
respect to Counts 31, 35, and 38 for the reasons stated above.

6. That, the witten INS Notice of Inspection, dated Novenber 14,
1988, in conjunction wth the oral " discussion''’ regarding a
re-visitation by INS agents at a tinme subsequent to that originally
schedul ed, provided adequate notice pursuant to the regulations and was
not a reason to preclude summary deci sion

7. That, Respondent did not nmake a prima facie showing that there
is a genuine issue of material fact that Conplai nant should be equitably
estopped from chargi ng Respondent with I RCA violations because an INS
agent may have orally nisstated the nature of authorized conpliance with
the verification and record-keepi ng provisions of |RCA

8. That, Respondent presented a genuine issue of material fact in
the factual situations of Counts 31, 35, and 38, all of which invol ved
the use of official docunents that were allegedly attached to the Form
I -9 and which, arguably, incorporate by reference infornmation that is
mssing fromthe Form1-9 in a manner that may substantially conply with
the reasonable verification and record-keeping objectives intended by
Congress it its enactnent of |RCA

9. That, the regulation found at 8 CF. R § 274a.2(b)(3) provides
for the permssive " “copying of docunentation'' and is not, as Respondent
argued, an alternate way of conplying with the nandatory verification and
record- keepi ng provisions of | RCA which require that sections 1 and 2 of
the Forns 1-9 be conpleted by both the enployee and enployer. 8 C F. R
§ 274 a.2(b)(1).

10. That, Respondent's use of its own self-generated business
personnel form in lieu of properly conpleting a Form -9, is not a
legally wvalid manner of conmplying with the verification and
record- keepi ng provisions of | RCA

Based upon ny findings of fact and conclusions of law, it is hereby
ORDERED t hat an evidentiary hearing shall be held on Tuesday, March 13,
1990, beginning at 9:00 a.m, at the Ofice of the Chief Admnistrative
Hearing O ficer in San Diego, California, to determine the issue of
liability with respect to Counts 31, 35, and 38. In addition, | further
CRDER the parties to present relevant evidence as to the mtigating
factors which should be considered by ne in deternining the anpunt of
civil noney penalty to assess against Respondent in this case for all
non-di sm ssed Counts.
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SO ORDERED: This 8th day of February, 1989, at San Diego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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