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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Henry O. Akinwande, Conplainant v. R ck Wyel, Erol's Inc.
Respondent; 8 U.S.C. 8§ 1324b Proceedi ng; Case No. 89200263.

FI NAL DECI SI ON AND ORDER
(March 23, 1990)
MARVIN H MORSE, Adninistrative Law Judge

Appear ances: HENRY O AKI NWANDE, Conpl ai nant.
JACK L. GOULD, Esq., for the Respondent.

Statutory and Requl atory Backaround

The Immigration Reform and Control Act of 1986 (IRCA), Pub.L. No.
99-603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair inmgration-related enploynent practices at Section 102 by
anending the Immgration and Nationality Act of 1952 (INA § 274B)
codified at 8 U S.C. 88 1101 et seq. Section 274B, codified at 8 U S. C
8 1324b, provides that it is an "~“unfair imrgration-related enpl oynent
practice'' to discrimnate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status. "' Section 274B protection from
Citizenship status discrinination extends to an individual who is a
United States citizen or qualifies as an intending citizen as defined by
8 U S.C. § 1324b(a)(3).

Congress authorized the establishnent of a new venue out of concern
that the enployer sanctions program mght lead to enploynent
di scrimnation against those who are "~ “foreign looking'' or "~“foreign
soundi ng'' and those who, even though not citizens, are legally in the
United States. See "~“Joint Explanatory Statenment of the Comrittee of
Conference,'' Conference Report, IRCA, HR Rep. No. 99-1000, 99th Cong.
2d Sess., at 87 (1986), 1986 U.S. Code Cong.
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& Admin. News 5840, 5842; Title 8 U S C 8§ 1324b contenplates that
i ndi vidual s who believe that they have been discrimnated agai nst on the
basis of national origin or citizenship may bring charges before a newy
established Ofice of Special Counsel for Immgration Related Unfair
Enpl oynent Practices (Special Counsel or OSC). OSC, in turn is authorized
to file conplaints before adninistrative |law judges who are specially
designated by the Attorney General as having had special training
““respecting enploynent discrimnation.'' 8 U S.C. 8§ 1324b(e)(2).

The statute also explicitly contenplates private actions. |If OSC
does not, within 120 days following receipt of a charge respecting an
unfair inmmgration-related enploynent practice which alleges know ng and
intentional discrimnatory activity or a pattern or practice of
discrimnatory activity, file a conplaint before an adninistrative |aw
judge with respect to such charge, the person naking the charge may file
a conplaint directly before such a judge. 8 U S.C. § 1324b(d)(2).

Pr ocedural Summary

M. Henry O Akinwande (M. Akinwande, <charging party or
conplainant) in effect charges Rick Weyel and Erol's Inc., with know ng
and intentional discrimnation in refusing to hire himon the basis of
his national origin and/or citizenship status in violation of 8 U S. C
8 1324b. [For sinplicity, Erol's as the enployer and Weyel as its agent
are treated in this decision and order collectively as FErol's or
Respondent].

M. Akinwande, a citizen of N geria, filed his charge with GOSC on
Decenber 19, 1988. Upon investigation of M. Akinwande's charge, OSC, in
a letter dated April 18, 1989, notified conplainant that the Ofice of
Speci al Counsel would not file a conplaint on his behalf, but advised him
of his right to file a conplaint directly with the Ofice of the Chief
Adm nistrative Hearing O ficer (OCAHO w thin 90 days of the end of OSC s
120-day investigation period, i.e., by July 17, 1989. OSC referred the
national origin portion of Akinwande's claim to the EECC as the
appropriate agency with jurisdiction over such charges.

Consistent with 8 US. C § 1324b(d)(2), M. Akinwande filed a
Conmplaint with OCAHO on June 8, 1989. By Notice of Hearing to the
parties, issued June 20, 1989, OCAHO transnitted the Conplaint to
Respondent, and advised that | was assigned to the case. Respondent, by
pl eadi ngs dated July 5, 1989, filed an Answer denying each allegation of
t he Conpl aint.

Pursuant to ny order issued August 28, 1989 (which provided
Conpl ai nant a copy of the rules of practice and procedure of this
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O fice) a Prehearing Conference was held in Falls Church, Virginia on

Cctober 11, 1989. At the prehearing conference | advised that | had
jurisdiction in this case only with respect to the claimof citizenship
discrimnation. | rejected Respondent's contention that the Conpl aint was

silent as to citizenship, pointing out, inter alia, that Special Counsel
in rejecting Conplainant's charge, dealt with the charge as one of
citizenship.

Pursuant to the schedule agreed to during the Conference, an
evidentiary hearing was held on Decenber 6, 1989 in Washington, D.C. At
the close of hearing Respondent noved for summary decision which |
overrul ed, pending ny consideration of the record foll ow ng receipt of
the transcript. | did, however, point out that | was "~ “very, very
doubtful that | can see within the four corners of the record here today
a basis for a finding in favor of M. Akinwande. But given that he is
unrepresented; given that we are still so early in the adninistration of
this statute, | do overrule the nmotion.'' Tr. at 129.

Recogni zi ng that Conpl ainant is unrepresented, participating pro se,
| have gone to great |engths throughout this proceeding to explain in
detail our practice and procedure and the governing law. M. Aki nwande
participated throughout in an infornmed manner in dialogue anpbng the
parties and the bench

Di scussi on

Both parties waived post-hearing briefing. This decision and order
foll ows:

The initial issue raised by Respondent, whether | have jurisdiction
over this case, is resolved in favor of Conplainant. Title 8 U S.C §
1324b(a)(2) (A) explicitly exenpts enployers of three or fewer enployees
fromliability under | RCA. Jurisdiction of OCAHO over conplaints alleging
citizenship status discrimnation, therefore, extends only to persons or
other entities who enploy nore than three enpl oyees.

By contrast, 8 U S.C. § 1324b(a)(2)(B) excludes from | RCA coverage
conpl ai nts of discrimnation based on an individual's national origin if
the discrimnation with respect to that enployer and that individual is
covered under Title VII of the Gvil Rights Act of 1964, i.e., 42 U S. C

88 2000e et seq., whi ch confers national origin discrimnation
jurisdiction on the Equal Enploynent Opportunity Commi ssion (EEOC). Under
Title VII, an enployer is defined to include “~°. . . a person engaged in

an industry affecting conmmerce who has fifteen or nore enpl oyees for each
working day in each of twenty or nore cal endar weeks in the current or
preceding calendar year. . . .'' 42 U S.C. § 2000e(b). Since |RCA does
not contain

1025



1 OCAHO 144

the 20 cal endar week durational mininmmrule, the Departnent of Justice
does not wuse that vyardstick in counting enployees for purposes of
determ ni ng coverage of section 102, although it does use the 20 cal endar
week requirenent to determ ne whether the prohibition against duality of
national origin clains applies. Preanble, Final Rule pronulgating 28
CFR 8 44.200(b)(1)(ii), 52 Fed. Reg. 37402, (Cctober 6, 1987).

Jurisdiction of OCAHO over clains of national origin discrimnation
in violation of 8 US C. 8§ 1324b(a)(1)(A) is necessarily linmted to
cl ai s agai nst enpl oyers of between four (4) and fourteen (14) enpl oyees.
Since it is undisputed that Respondent enploys nore than fifteen (15)
enpl oyees, OCAHO has no jurisdiction under | RCA based on a clai mcharging
Respondent with national origin discrimnation.

Conpl ai nant invokes jurisdiction of this Ofice on the ground that
he, a pernmanent resident alien, was refused a job as an Assistant Manager
in Training (AMT) because he was not the ““color or race or the
nationality'' that Erol's wanted for persons seeking positions as AM Ts.
Conpl ai nt at para. 5.

Par agraph 2 of the Conplaint asserts that Rick Wyel, as agent for
Erol's, bears aninus against "~ “blacks and foreigners.'' Akinwande's
citizenship status is also inplicated by the totality of the Conpl aint
and by OSC s characterization of it. Accordingly, | conclude that | have
jurisdiction over Conpl ai nant' s claim as one  of citizenship
di scrimnation. Having found, however, that | |ack jurisdiction over any
claimof national origin discrimnation by Respondent, the only renaining
gquestion is whether Conplainant has raised and proven any credible
discrimnation issue arising out of his citizenship status.

After a full evidentiary hearing, | am unable to conclude that
Respondent refused to hire Aki nwande because of his citizenship status.
As in other cases under Section 102 of |RCA Title VII disparate
treatnment analysis provides the point of departure whereby liability
under Section 102 is proven by a showing of deliberate discrininatory
intent on the part of an enployer. Statenent of President Ronal d Reagan
upon signing S.1200, 22 Wekly Conp. Pres. Doc. 1534, 1537 (Novenber 10,
1986) . A conpl ai nant nmust establish ~“knowing and intentional
discrimnation'' by a preponderance of the evidence, 8 USC §
1324b(d) (2).

To succeed in a Title VII enploynent discrinination action a
Conpl ai nant rmust (1) establish a prina facie case that a discrimnatory
act occurred, and (2) neet the evidentiary burden, i.e., burden of
persuasion, that allows a court to find the alleged discrininatory act
unl awful . The Suprene Court has described the al
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| ocation of proof for disparate treatnent cases in MDonnell Douglas
Corp. v. Green, 411 U S 792 (1973) and Texas Departnent of Conmmunity
Affairs v. Burdine, 450 U S. 248 (1981). The sane burden exists for
conplaints filed under Section 102 of IRCA. See e.g., US. v. Msa
Airlines, Final Decision and Order, OCAHO Nos. 88200001-2, (July 24,
1989) (Morse, J.) Enpl. Prac. Guide (CCH) $£5243, appeal pending, No. 89-
9552 (10th Cir. filed Sept. 25, 1989), slip op. at 41. In re Rosita
Martinez, U S. v. Marcel Watch Corp., OCAHO No. 89200085 (March 22, 1990)
(Morse, J.).

In McDonnell Douglas, supra the Court set forth the allocation of
proof for determ ning whether or not a discrimnatory notive exists: (1)
the plaintiff nust establish a prima facie case, (2) the defendant nust
offer a legitimate, nondiscrininatory reason for its action, and (3) the
plaintiff nmust establ i sh t hat this supposedl y | egitimate,
nondi scrim natory reason was a pretext to nask an illegal notive.
Al t hough the burden of proof remains at all tines with the plaintiff,
Burdi ne, supra, 253, if a prinma facie case is established, the burden of
persuasion shifts to the defendant to articulate a |legitinmte,
nondi scrim natory reason for its actions. Then, if the defendant is
successful in neeting its burden of persuasion, the plaintiff nust
denonstrate that the reason given by the defendant was in fact
pr et ext ual

In MDonnell Douglas the conplainant had the initial burden of
establishing a prima facie case of racial discrimnation by showing ~ (i)
that he belongs to a racial mnority; (ii) that he applied and was
qualified for a job for which the enployer was seeking applicants; (iii)
that, despite his qualifications, he was rejected and (iv) that, after
his rejection, the position renmni ned open and the enpl oyer continued to
seek applicants from persons of conplainant's qualifications.'' 411 U S.
at 802.

Li ke the instant action, MDonnell Douglas was a refusal to hire
case. Accordingly, the order and allocation of proof discussed in that
seminal authority are applicable to the present case. Adapting MDonnel
Dougl as here, in order to establish a prima facie case of refusal to hire
in violation of |IRCA Conplainant nmust show (i) that he was a nenber of
the group of individuals protected by IRCA, (ii) that he was not hired,
and (iii) disparate treatnment fromwhich | may infer a causal connection
between his protected status and the failure to hire.

Here, Conplainant has identified hinself as anong the individuals
protected by IRCA, i.e. a citizen of N geria, a pernanent resident alien
eligible for enploynent in the United States. He clains that in Novenber
1988 while attending a job fair near his hone in Beltsville, Maryland
he applied with Erol's for a position of Assist-
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ant Manager in Training (AMT). His application was processed on site by
a Ms. Wendy Worml ey, an assistant Enploynent Admnistrator of Erol's;
after an initial interviewwith Ms. Wrnley and subsequent interview with
Erol's District Manager, M. Rick Weyel, he was refused enpl oynment in the
AM T program because M. Wyel "“prefers hiring only whites for his own
districts.'' Conplaint at para. 2.

Conpl ai nant, however, has failed to denonstrate di sparate treatnent
fromwhich to infer a causal connection between his status as a pernmanent
resident alien and his being refused enpl oynent. Conpl ai nant has proven
only that he is nenber of a class protected by |RCA but not at all, by
i ndirect evidence or otherwise, that there was any causal connection
between Erol's refusal to hire him and his protected status as a
per manent resident alien.

At hearing, M. AKkinwande submitted no evidence other than his own
assertions to support his claim of disparate treatnent arising out of
citizenship status. There is no evidence that his citizenship was at
issue at any tinme during the interview process. Although it is disputed
whet her M. Wyel, as interviewer was then aware of Conplainant's
Ni gerian national origin there is no evidentiary predicate for an
i nference that Respondent was on notice of M. Akinwande's citizenship,
as distinct from national origin. For all that appears, Conplainant
failed to neet Respondent's routine and nondi scrininatory AMT enpl oynent
qualification criteria.

Failing proof by Conplainant of a prima facie case, | need go no
further in applying the MDonnell/Burdine analysis to shift the burden
of persuasion to the Respondent to rebut their refusal to hire M.
Aki nwande. Nevertheless it is noteworthy that Respondent's proof of the
managerial and enpl oyee conposition at Erol's, including that of those
operations within M. Wyel's jurisdiction, refutes the claim that
non-citizens are excluded in favor of U S citizens. For exanple,
Respondent's Exhibit 3 summarizing AMT hires for the period Novenber 6
1986 to March 10, 1989 who renmi ned active in the AMT programat the end
of that period identifies as aliens three of 38 enployees. Further, at
heari ng, Respondent noted that as of Cctober 1989 out of 42 nmnagenent
positions in M. Wyel's district, 22 positions were held by blacks. Tr.
at 57.

In sum there is no showing on this record of an enpl oyer preference
for US citizen candidates. Cf., US. v. Msa Airlines, supra (enpl oyer
found to have systematically discrimnated against non-U S. citizens in
its hiring policy). Accordingly, | find no basis on which to concl ude
t hat Respondent discrininated against M. Akinwande on the basis of his
citizenship status.
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Fi ndi ngs of Fact and Concl usi ons of Law

Conplainant has failed to nmake a prinma facie showing of
di scrimnation based on citizenship status. As previously discussed,

because of the nunber of enployees on Erol's payroll, | lack jurisdiction
to adjudicate a claim if any he has, of national origin discrimnnation.
Certainly, | have no jurisdiction with respect to charges of racial

di scri m nati on.

There is no glimer on the record before ne that citizenship
discrimnation is the reason Erol's failed to hire M. Aki nwande. Vi ewed
in a light nost favorable to Conplai nant, whatever discrinination nmay be
specul ated as having played a part in his failure to be hired by
Respondent, it was not citizenship status-based discrinination. His
Conplaint nust be dismssed on the nerits. See, e.q.., Bethishou v.
Ohnite Mg. Co., OCAHO No. 892000175 (August 3, 1989) (Mrse, J.). Enpl.
Prac. Quide (CCH) £5244.

U timate Findings, Conclusions, and O der

| have considered the pleadings, testinobny, evidence, briefs and
argunents submitted by the parties. Al notions and all requests not
previously disposed of are denied. Accordingly, and in addition to the
findings and conclusions already nentioned, | nake the followng
determ nations, findings of fact and concl usi ons of |aw

1. That Henry O Akinwande is a citizen of Nigeria, admtted for
permanent |lawful residence in the United States, who conpleted a
declaration of intending citizenship as of Decenber 16, 1988, executed
prior to his Decenber 19, 1988 charge to COSC.

2. That after OSC by letter dated April 18, 1989 advised M.
Aki nwande that it had determined not to file a conplaint before an
admnistrative law judge with respect to that charge, he tinely filed his
Conpl ai nt.

3. That because Respondent enploys nore than three individuals |
have jurisdiction over so nmuch of that conplaint as alleges citizenship
status-based discrimnation, but none as to national origin-based
discrimnation. 8 U S.C. § 1324b(2)(B).

4. That on the basis of the record in this proceeding, | am unable
to find by a preponderance of the evidence that Respondent has engaged
in or is engaging in an unfair inmmigration-related enploynent practice
arising out of the citizenship status of M. Akinwande. | do deternine
upon the preponderance of the evidence that Respondent has not and is not
engaging in citizenship status discrinination with respect to M.
Aki nwande. 8 U.S.C. 88 1324b(g)(2)(A) and 1324b(g) (3).

5. This proceeding, including the Conplaint, is disnmssed on the
nerits. 8 US.C § 1324b(g)(3). 28 C.F.R § 68.50(c)(1)(iv).
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6. That, pursuant to 8 U.S.C. 8§ 1324b(g)(1), this Final Decision and
Oder is the final administrative order in this proceeding and " shall
be final unless appealed'' within 60 days to a United States court of
appeal s in accordance with 8 U S.C. 8§ 1324b(i).
SO ORDERED.

Dated this 23rd day of March, 1990.
MARVI N H. MORSE

Adm ni strative Law Judge
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