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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. National P.R Engi neer
Corp., Respondent; 8 U. S.C. 8§ 1324a Proceedi ng; Case No. 89100261

DECI SI ON AND ORDER
(March 28, 1990)
MARVIN H MORSE, Adninistrative Law Judge

Appear ances: RAFAEL B. ORTI Z-SEG RA, Esq., for the Inmigration and
Natural i zati on Service
JOSE T. SILVA-CUETARA, Esq., for the Respondent.

DI SCUSSI ON AND DECI SI ON

This case was initiated before ne when Respondent was advi sed, by
Notice of Hearing dated June 16, 1989, of the filing of a Conplaint by
the Immigration and Naturalization Service (INS) alleging violation 8
US C § 1324a(a)(1)(A), for Respondent's enploynent of an alien know ng
the alien to be unauthorized for enploynent in the United States, and
alleging violation of 8 U S.C. 8§ 1324a(b), for Respondent's failure to
conply with statutory verification requirenents, and violation of 8
C F.R 8 274a.2(b).

The parties have submitted a proposed agreenent in full settlenent
of this case [pursuant to 28 CF.R § 68.12(a)(1)], by a joint Mtion To
Approve Consent findings executed by counsel for INS and for Respondent
on March 23, 1990. The terns of the agreenent are contained in a docunent
entitle Consent Findings, executed on March 23, 1990 by counsel of both
parti es.

The agreenent of the parties reflected in the Consent Findings is
in a formwhich satisfies the controlling regulation for disposition by
the adnministrative law judge of ~“[a]lny agreenent containing consent
findings'' 28 CF.R 8§ 68.12(6). Accordingly, as provided by § 68.12(c),
this Decision and Order is issued (in lieu of the formof order submitted
by the parties by their joint notion dated March 23).
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FI NDI NGS OF FACT AND CONCLUSI ON OF LAW

(1) The docunent entitled Consent Findings, including the recitation
of facts contained therein, is adopted and made a part of this Decision
and Order, according to its terns as fully as if set out herein

(2) The parties have agreed that with the exception of Count |
Respondent adnmits the allegations set forth in the Conplaint, including
al l egations contained in Counts |1, IIl and IV of the Notice of Intent
to Fine incorporated therein, thereby conceding violations by Respondent
of 8§ 274A(a)(1)(B) of the Imiigration and Nationality Act (the Act), 8
US C 8§ 1324a(a)(1)(B). | conclude that the Consent Findings are fair
and satisfactory, and there is no reason not to accept them within the
contenplation of 28 CF. R § 68.12.

(3) | do, however, note that the Consent Findings provide, at
paragraph 10, that "~ Respondent will cease and desist from any further
violations of 8 US C 8§ 1324a.'' Custonarily, the cease and desi st

formulation is contained only in adjudications involving substantive
viol ati ons and not where paperwork violations alone are inplicated. See
8 U S C 8§ 1324a(e)(4). Here because the settlenent deletes Count |, only
paperwor k viol ations, and no substantive offenses, survive the settl enent
(by deleting Count 1).

Early in the adjudication of 8 U S.C. § 1324a | held as foll ows:

""[Where only paperwork violations are involved, INS is not entitled to a cease
and desist order in light of the clear statutory distinction: the statute comands
that cease and desist orders issue where there are findings of unlawful hiring,
recruitment referral for a fee, or continued enpl oynent of unauthorized aliens, but
provi des no such command, indeed is silent, except as to civil noney penalty, with
respect to findings of paperwork violations.'' US. v. Elsinore Mnufacturinag,
Inc., Sunmary Decision on Default and Order of the Admi nistrative Law Judge, No
88100007, at 5 (OCAHO May 20, 1988) (Mrse, J.), nodified on other grounds by
Attorney General (CAHO, (June 16, 1988).

See also, U S. v. Msonry Fencing Conpany, No. 88100006 (OCAHO May 11,
1988) (Morse, J.) and U.S. v. Cafe, No. 88100098 (OCAHO February 6, 1989)
(Schneider, J.).

On further consideration, it is ny judgnent that paperwork
violations alone nmay serve to sustain a cease and desist order. In ny
judgnent the better understanding is that while 8 U.S.C. § 1324a requires
a cease and desist order where there is a finding of substantive
violations, i.e., unlawful hiring and continued enpl oynent, silence as
to such provision with respect to paperwork violations, i.e., 8 US. C
8 1324a(e)(5), sinply neans that there is no requirenent for such an
i nposition, not that a cease and desist is inappropriate or unauthorized.
There is an analogy in context of assessnent of civil npbney penalties
where 8 U S.C. 8§ 1324a requires, at subsection (e)(5) that " due
consideration'' be given to specified
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criteria in respect to paperwork violations, but 8 US C § 1324a is
silent as to applicability of such criteria to assessnents for
substantive violations. In the absence of a statutory command not to
utilize such authority in either situation, it appears to be that such
formula may be applied within the judge's discretion

Accordingly, this decision and order provides that a cease and
desi st order, as proposed in the Consent Findings, nmay issue even though
only paperwork violations are invol ved.

(3) On the basis of the Consent Findings, | find and concl ude that
P. R. Engi neering Corp., Respondent, has violated 8§ 274A(a)(1)(B) of the
Act, 8 U S.C. § 1324(a)(1)(B), with regard to its failure to conply with
statutory verification requirenments of § 274A(b) of the Act, 8 U S.C §
1324a(b), and .8 C.F.R § 274a.2(b).

ACCORDI N&Y, I T IS HEREBY ORDERED:

(1) that Respondent pay a civil nonetary penalty in the anmount of
Two Thousand N ne Hundred dollars ($2,900.00) to be increased to $10, 250
in event the lower anobunt is not forthconming as agreed between the
parti es;

(2) that Respondent will cease and desist fromany further violation
of 8 274A of the Act, 8 U. S.C. § 1324a;

(3) that this Decision and Order has the sane force and effect as
a decision and order nade after a full hearing;

(4) that the entire record on which this Decision and Order is based
consists solely of the Conplaint, the Notice of Hearing, and Consent
Fi ndi ngs duly executed by the parti es;

(5) that the parties have wai ved any further procedural steps before
the Admi nistrative Law Judge;

(6) that the parties have waived any right to challenge or contest
the validity of this Decision and Order; and

(7) that the fourth prehearing conference, and evidentiary heari ng,
previously schedul ed, are cancel ed.

SO CORDERED.
Dated this 28th day of March, 1990.
MARVI N H MORSE

Adm ni strative Law Judge
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