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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. M. Z Enterprises,
Respondent; 8 U.S.C. 8§ 1324a Proceedi ng; Case No. 89100435.

CRDER DENYI NG COVPLAI NANT' S MOTI ON TO AMEND COWVPLAI NT

Procedural History

On April 13, 1990, Conplainant filed a Motion to Anend the Conpl ai nt
in this case. Conplainant's proposed anendnent is to add a Respondent to
the Conplaint; nanely, Edward Zi nrernan, owner and chief executive
of ficer of Respondent's business, M. Z Enterprises. Conplai nant proposes
that the addition of M. Zimerman, in his personal capacity, is
necessary in light of discovery that it recently conpleted.

Respondent, through <counsel, filed a " vigorous opposition'
nmenor andum on April 24, 1990. Respondent opposes Conplainant's Mtion to
Amend on the grounds that it is prejudicial, unduly delayed, possibly
offered in bad faith, and will result in an unnecessary burden in
preparing for the hearing scheduled in | ess than two weeks.

Legal Anal ysis

The regul ati ons governing these proceedi ngs provide that:

If and whenever a determnation of a controversy on the nerits will be facilitated
t hereby, the Adm nistrative Law Judge nmay, upon such conditions as are necessary
to avoid prejudicing the public interest and the rights of the parties, allow
appropriate anmendnents to conplaints . . . .'' 28 CF.R § 68.8(e).

The operative concept in the | anguage of this regulatory provision
is the identification and respective bal ancing of prejudice caused by the
proposed anmendnent. See, also, Smith v. Costa Lines, Inc., 97 F.R D. 451
(D.C. Ca. 1983) ( "Prejudice to the opposing party, not the diligence of
the noving party, is the crucial factor in deternining whether or not to
grant leave to anend conplaint.''); and, Wight & MIller & Kane, Federa
Practice and Procedure, vol. 6, section 1487, at 613. It is also clear,
fromthe | anguage of the regu-
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lation, that considerations of proposed anendments necessitate the
exerci se of discretion._See, |ndependent Taxicab Operators Ass'n of San
Francisco v. Yellow Cab Co., 278 F. Supp. 979 (D.C. Ca. 1968) (Leave to
anend is within the sound discretion of the trial court and wll be
deni ed when fairness to the opposing party so requires.).

Rule 15 of the Federal Rules of Civil Procedure also provides
procedural guidance in nmaking decisions regarding anendnents to
conpl aints. According to Rule 15, |leave to anend " “shall be freely given
when justice so requires.'' Rule 15(a) of F.R C. P. (enphasis added).

Having examined closely the parties' respectively well-done

nmenor anduns on the issue in this notion, | find and conclude that justice
requires that | deny Conplainant's Mtion to Anend. As | see it, the
bal ance of prejudices would unduly tip against Respondent if | were to

grant Conplainant's Mtion, and it is not clear to ne how, if at all
““the public interest'' would be harned if the Mdtion is denied.

In reaching this conclusion, | am npbst persuaded by the argunent
that Conplainant's failure to include the proposed anendnent in his
original pleading nay put Respondent to the_added burden of further
di scovery, preparation, and expense, thereby prejudicing his right to a
speedy and inexpensive trial on the nerits. See, e.g.. H L. Hayden Co.
v. Sienens Medical Sys., Inc., 112 F.R D. (D.C NY. 1986). Moreover, it
is not clear to me how, in a situation involving an apparently very
cl osely-held corporation, Conpl ai nant's  case, and the " “public
interest,'' wll be irrevocably prejudiced if it is precluded from
proceedi ng, simultaneously against M. Zimerman in his private capacity.?

Yn this regard, | might also add that | find Conplainant's reliance on a recent
OCAHO deci sion to be unpersuasive, because | do not presently agree with the
concl usi on reached in that closely-reasoned and well-witten decision by ALJ WAacknov.
See, United States of America v. Wangler's Country Cafe, Inc., and Henry D. Steiben,
I ndi vi dual |y, OCAHO Case No. 89100381 (ALJ WAcknov), March 6, 1990 (" " Order Denying
Respondent Steiben's Mdtion to Disniss and Motion for Summary Decision''). My current
reasons for disagreeing wth Judge Wacknov's conclusions in the Wangler's case are
sonewhat conplicated and closely semantic. In short, | read the |anguage of the
statute (" “person or entity'') in the alternative, and not in the conjunctive; and |
read the | anguage of the correlative regulation (" "the term enployer' neans a person
or entity, including an agent or anyone acting directly or indirectly in the interest
thereof . . . .'""), 8 CF.R § 274a.1(g), as applying to either a potentially liable
““person'' or a potentially liable ““entity,'' but not, as Judge Wacknov apparently
concluded in Wangler's, both of them sinultaneously in the sane proceedi ng.
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Final ly, Conplainant has not yet made a clear record on whether it
is contending that the alleged hiring was undertaken as work product for
M. Z Enterprises, Inc., or work product for the benefit of Edward
Zi merman personally; but, whichever it is, | am of the view that the
statute does not permt Conplainant to charge a person and an entity in
the sane proceeding, but only a person or an entity. See, 8 1324a(a)(1);
and, footnote 1, supra.

Accordingly, | am denying Conplainant's Mtion to Amend. It should
be noted, however, that pursuant to the regulations governing these
proceedi ngs, and the guidelines provided by the Federal Rules of Givil
Procedure, | wll consider carefully additional nptions to anend,
especially those that may be nore strictly in conformity wth the
evi dence yet to be presented at the hearing. Rule 15(b) F. R C. P.

SO ORDERED:  This 27th day of April, 1990, at San Diego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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