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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE OF | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Mester Mnufacturing Co.
Respondent; 8 U.S.C. Section 1324a Proceedi ng; Case No. 87100001

DECI SI ON AND ORDER

MARVIN H MORSE, Adninistrative Law Judge

Syl | abus

Where a citation alleging any violation of 8 U S.C. 1324a has been
delivered to the enployer, the statutory requirenent that a citation nust
precede any proceeding or order arising out of alleged violations
occurring between June 1, 1987 and May 31, 1988 is satisfied wthout
regard to whether the provision of 8 U.S.C. 1324a alleged in the citation
to have been violated is the sane as the allegation in the subsequent
proceeding or order, or whether the enpl oyees involved in both are the
sane.

Where an enployer is notified by the Inmigration and Naturalization
Service that there is a question with respect to the status of an alien
enpl oyee, that enployer cannot succeed on a subsequent affirnmative
defense to an allegation of knowingly continuing to enploy the
unaut hori zed alien that the enployer conplied in good faith with the
enpl oynent verification system absent a showing of tinely and specific
inquiry concerning that notice so as to perfect conpliance with the
paperwork requirenments and to pronptly discharge the unauthorized

enpl oyee.

Where the conplaint, by incorporating the notice of intent to fine,
all eges substantive counts which would constitute violation of a
different statutory provision than the one alleged to have been viol at ed,
and alleges also violation of a non-existent regulatory provision such
that it is uncertain whether the regulatory provision intended to have
been cited would have been consistent with the cited statute or wth
anot her statutory provision the violation of
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whi ch woul d have been consistent with the substantive counts alleged, it
is not proper for the judge to speculate as to which violation was
intended to have been alleged, and the counts wll be disnissed for
failure to state a cause of action.

Appearances: Martin D. Soblick, Esq., Alan S. Rabinowits, Esqg., and
M chael J. Creppy, Esq.., for The Immigration and Naturalization Service.

Peter N. Larrabee, Esq., for The Respondent.
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. STATUTORY BACKGROUND

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99- 603, 100 Stat. 3359 (Nov. 6, 1986), adopted significant revisions in

national policy on illegal inmigration. Acconpanying other dramatic
changes, |IRCA, at section 101, adopted the concept of «controlling
enpl oynent of undocunented aliens by providing an admnistrative
nmechani smfor inposition of civil liabilities upon
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enpl oyers who hire, recruit, refer for a fee! or continue to enploy
““unauthorized'' aliens in the United States.

Section 101 of I RCA anended the Imrigration and Nationality Act of
1952 by adding a new section, 274A, to the Immgration and Nationality
Act (INA, the Act, or statute) (8 U S.C. 1324a).2

Title 8 U.S.C. 1324a(h)(3) defines those persons whose enpl oynent, prospectively,
woul d be unl awf ul :

. the term  unauthorized alien' neans, with respect to the enploynent of an alien
at a particular tine, that the alien is not at that time either (A) an alien
lawfully adnitted for permanent residence, or (B) authorized to be so enployed by
this chapter or by the Attorney General.

Title 8 U .S.C. 1324a(b)(1) (A provides also that an enployer is liable
for failure to attest ““on a form designated or established by the
Attorney Ceneral by regulation, that it has verified that the individua
is not an unauthorized alien...

In addition to civil liability, enployers face crinmnal fines and
i mprisonnent for engaging in a pattern or practice of hiring (recruiting
or referring for a fee) or continuing to enploy such aliens, 8 U S. C
1324a(f)(1). The entire arsenal of public policy renedies against
unl awf ul enpl oynment of aliens is commonly known by the rubric " enployer
sanctions. "'

Because this is the first decision in point of tine to be issued by
an adninistrative law judge under | RCA upon a fully litigated record, it
is instructive to focus attention on the statutory and regulatory
predi cate for such decisions generally. Counsel for both parties and the
judge have expressed nutual respect for the innovative and ground
breaki ng aspects of this litigation. See, e.g., Joint Mtion To Extend
Briefing Schedule (additional briefing tine in light of "~ “novel issues
of law and fact''). This is the first enployer sanctions case to reach
heari ng. However, other such cases have been disposed of by decisions
which, wupon granting default judgnents or approving settlenents or
consent findings, have provi ded gui dance concerning the role and function
of the hearing process as dictated by sections 1324a and 1324b of title

United States Code, and by the Administrative Procedure Act (APA).?3

YFor convenience, no all egation having been made in this case concerning
recruitment, or referring for a fee of unauthorized aliens, those terns generally will
not be further nmentioned in this decision. The statutory term " person or other
entity'' is understood for purposes of this decision to be " enployer."'

2Section 274A of the INA is Mdified as 8 U S.C. 1324a.

3See, e.g., United States v. R & R Landscaping & Maintenance, Inc. Case No.
88100003, Suppl ementary and Final Decision and Order of the Administrative Law Judge,
May 3, 1988, (decision adopting consent findings after evidentiary hearing has begun),
adopted by the Chief Administrative Hearing Oficer (CAHO, My 20,
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| RCA provides that the new enployer sanctions do not apply to
“Tgrandfathered'' enployees, i.e., those who were hired before the date
of enactnent [Novenber 6, 1986], and whose enploynent continued
subsequent to that date. |IRCA Section 101(a)(3), 100 Stat. 3359, at
3372; 8 U.S.C. 1324a (note).

In recognition of the significant inpact | RCA mght be expected to
have upon the national work place, and the need for public education
concerning its provisions, during the six (6)-nonth period follow ng
enactnent, beginning on the first day of the next nonth, 8 U S C
1324a(i) (1), no enforcenent action was pernitted to take place. During
t he subsequent twelve (12) nonths, June 1, 1987 through May 31, 1988, no
enforcenent action was permitted to occur for a first violation. |nstead,
the Attorney General, was authorized to issue a citation "~“indicating''
that a violation may have occurred; the Immgration and Naturalization
Service (INS or Service) was barred during that period frominitiating
any enforcenent action "~“on the basis of such alleged violation or
violations.'' As to any particular enployer, it was required during the
year ended May 31, 1988, that there first be a "“citation'' to the effect
that the Attorney CGeneral (or his delegee) "“has reason to believe that
the person or entity nmay have violated "' the enployer sanctions
provisions. 8 U S.C. 1324a(i)(2).

The statutory schene contenplates that INS, as the enforcenent

agency with responsibility to initiate actions to inpose civil liability
on an enployer wll, upon request by a respondent enployer, bring an
action before an adnministrative |aw judge who will conduct proceedi ngs

pursuant to the APA. *

1988; United States v. Jupiter Crab Conpany Restaurant, Case No. 88100018, and United
States v. Lighthouse Restaurant, Case No. 88100016, Order Dismissing Proceeding

Predi cat ed Upon Agreenent Between the Parties (in each case) May 25, 1988, (order
after review, approving agreed dism ssal), adopted by the CAHO, June 8, 1988; United
States v. S. Masonry Fencing Conmpany, Case No. 88100006, Summary Deci sion on Defaul t
and Order of the Administrative Law Judge, May 11, 1988 (granting notion for summary
deci sion and for default judgment, noting that paperwork violations al one do not
support issuance of a cease and desist order), adopted by the CAHO June 8, 1988;
United States v. Elsinore Manufacturing, Inc., Case No. 88100007, Sunmmary Deci sion on
Default and Order of the Administrative Law Judge, May 20, 1988, (granting notion for
default judgnent in part, but denying so nuch of the notion as seeks a cease and
desi st order for paperwork violations alone), nodified by the CAHO, June 16, 1988. See
al so, and, as to separation of functions discussed in context of unfair

i mmigration-rel ated enpl oynent practice cases, 8 U.S.C. 1324b, Romp v., Todd
Corporation, Case No. 87200001, Third Post-Hearing O der, May 13, 1988 (interlocutory
rul i ng)

“Title 8 U.S.C 1324a(e) (3)(B) provides that ""[a]ny hearing so requested shall
be conducted before an adnministrative law judge ... [to be] conducted in accordance
with the requirenents of section 554 of Title 5,'' United States Code.
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By providing for an opportunity for hearing before admnistrative
| aw judges and triggering 5 U . S.C. 554, the statute invokes the form
heari ng and adjudication provisions of the APA. The result is that the
statute clearly evinces an intent that dispute resolution be acconplished
in away that assures enpl oyer access on the record to adjudicators whose
deci si onal independence is conferred by statute, e.g., 5 U S C 3105,
4301, 5335, 5372, and 7521, and acknowl edged by the Suprene Court of the
United States. See, Butz v. Econonpu, 438 U. S. 478, 513, 514 (1978); see
also, 5 CF.R Part 930.

Reference to the APA enphasizes the degree of decisional
i ndependence nandated by the new law, unique anobng immigration-rel ated
venues; Section 554(d) of Title 5, United States Code, nmkes plain that
““[e] xcept to the extent required for the disposition of ex parte natters
as authorized by law ...''" the admnistrative |law judge nmay not (1)
consult a person or party on a fact in issue, unless on notice and
opportunity for all parties to participate; or (2) be responsible to or
subj ect to the supervision or direction of an enployee or agent engaged
in the perfornmance of investigative or prosecuting functions for an

agency.'' The APA makes explicit the separation of functions, conpelled
by 5 U S.C 554(d)(2), between the judge and the enforcenment authority,
e.g., the INS: ““An enployee or agent engaged in the performance of

i nvestigative or prosecuting functions for an agency in a case my not,
in that or a factually related case, participate or advise in the
deci si on, recommended deci sion, or agency review pursuant to section 557
of this title, except as witness or counsel in public proceedings.'' Id.

The APA dictates in broad terns the procedures to be followed in
conducting hearings, and in prescribing the powers available to and to
be exercised by adnministrative |aw judges in conducting hearings, e.g.
5 U S.C 555-557. Title 8 U S.C. 1324a(e)(6), by explicitly describing
the scope and extent of administrative review, overtakes 5 U S.C. 557 to
that extent, and inforns also that "~ “the decision and order'' of the
judge becones "~ “the final agency decision and order of the Attorney
CGeneral unless, wthin 30 days, the Attorney GCeneral nodifies or
vacates'' it.

The civil penalties, 8 U S.C. 1324a(e)(4)(A), include, for violation
of the prohibition against continued enploynent of an alien know ng the
alien is, or has becone, unauthorized with respect to that enploynent,
an order (a) requiring the enployer to cease and desist from such
violation and (b) requiring paynent of a civil noney penalty as to "~ " each
unaut hori zed alien with respect to whoma violation ... occurred.'' There
is a hierarchy of civil noney penalties, fromnot |ess than $250 to not
nore than $2, 000
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per unauthorized alien with respect to an initial order of culpability;
$2,000 to $5,000 per wunauthorized alien in the case of an enployer
““previously subject'' to one such order; and $3,000 to $10,000 per
unaut hori zed alien in the case of an enployer previously subject to nore
than one such order. 1d. The civil penalty for failing to conmply with
the requirenents of the enploynent verification system i.e., paperwork
violations, is a civil noney penalty of not |less than $100 to not nore
t han $1, 000 inposed on the enployer for each violation with respect to
each enployee. 8 U S.C. 1324a(e)(5).°

The Equal Access to Justice Act (EAJA) provisions applicable to
adversary adjudications under the APA presumably are available to a
prevailing party under Section 1324a other than the United States, in the
absence of a provision to the contrary. ©

1. REGULATORY BACKGROUND

Section 274A of the INA, 8 U S. C. 1324a, assigns a nunber of duties
and powers to the Attorney Ceneral in the admnistration of enployer
sanctions. The statutory duties and powers are generally conferred with
no limt on the Attorney General's authority to re-

“Title 8 U.S.C 1324a(e) (5) provides guidelines for assessing civil noney
penal ties for paperwork violations, but none for assessing civil noney penalties for
viol ations of the prohibitions against enpl oynent of unauthorized aliens. As to
paperwor k vi ol ati ons:

In determ ning the anobunt of the penalty, due consideration shall be given
to the size of the business of the enployer being charged, the good faith of the
enpl oyer, the seriousness of the violation, whether or not the individual was an
unaut hori zed alien, and the history of previous violations.

It may be speculated that, in part at |east, the specification of guidelines for
assessing civil noney penalties for paperwork violations but not for enploynent
violations is accounted for by the nature of the proof required in an unauthorized
enpl oynent case. As to the latter, of the five elenments, (i) good faith conpliance
with paperwork requirenents is a defense on the nmerits, (ii) the unauthorized status
of the alien is a necessary precondition to culpability and (iii) the history of
previous violations is a necessary element in assessing nonetary liability in
conformty with the hierarchy of civil nmoney penalties

5Title 5, U S . C 504(a)(1), provides:

An agency that conducts an adversary adjudication shall award, to a prevailing
party other than the United States, fees and other expenses incurred by that
party in connection with that proceeding, unless the adjudicative officer of the
agency finds that the position of the agency was substantially justified or that
speci al circunstances make an award unjust. Wiether or not the position of the
agency was substantially justified shall be determ ned on the basis of the

adm nistrative record, as a whole, which is made in the adversary adjudication
for which fees and ot her expenses are sought.

See also, 5 U S . C 504(b)(1)(C, ' “adversary adjudication' neans (i) an

adj udi cation under section 554 of this title in which the position of the United
States is represented by counsel or otherw se *** '
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del egate.” Absent any constraint on redel egation by the Attorney General,
the programmatic and enforcenent aspects of the enployer sanctions |aw
are within the purview of the Conmissioner, INS, by virtue of 8 U S. C
1103(a).® The inplenentation of that redel egation authority is set forth
at 8 CF.R 2.1 which authorizes the Conmissioner, INS, subject to
limtations, to enforce the INA See also, 28 CF.R 0.105. Accordingly,
by Final Rule published May 1, 1987, 52 Fed. Reg. 16190, 16216-28, now
codified at 8 CF.R Part 274a, the INS inplenented the programmtic and
enforcenent portions of the enployer sanctions |aw.?®

Inter alia, the INSregulation clarifies that the grandfather clause
applies to all enployees hired prior to Novenmber 7, 1986, i.e., through
Novenber 6, 1986. 8 C. F.R 274a.7. The responsibility of the Attorney
Ceneral to initiate forns for attestation of enploynent verification in
conpliance with 8 U S.C. 1324a(b) is expressed in the INS regulation
which establishes and designates the “~“Form [-9,'" to be used wth
respect to all individuals who are hired after Novenber 6, 1986. 8 C. F. R
274a. 2.

By interim final rule published Novenber 24, 1987, 52 Fed. Reg.
44972-85, the Attorney Ceneral adopted rules of practice and procedure
for hearings under | RCA before admnistrative |aw judges, to be codified
at 28 CF.R Part 68.

By providing for hearings before adm nistrative |aw judges, e.g.,
8 U S.C 1324a(e) (2) and (3), IRCA inplicitly conpelled the Departnent
of Justice to set up a system of such judges. Accordingly, the Attorney
CGeneral "~ “created the position of Chief Administrative Hearing Oficer
*** responsi ble for generally supervising the Ad-

7See, however, title 8 U.S.C. 1324a(e)(6): On describing adm nistrative review
of adm nistrative |aw judge decisions and orders, ""[t]he Attorney General may not
del egate the Attorney General's authority under this paragraph to any entity which has
review authority over immgration-related matters."'

8~ The Attorney General *** is authorized *** to appoint such enpl oyees of the
Service as he deens necessary, and to delegate to themor to any officer or enployee
of the Departnent of Justice in his discretion any of the duties and powers inposed
upon himin this Act ***.'' (INA Section 103(a)). See also, section 103(b), " The
Commi ssi oner *** shall be charged with any and all responsibilities and authority in
the adm nistration of the Service and of this Act which are conferred upon the
Attorney General as may be delegated to himby the Attorney General or which may be
prescribed by the Attorney General ."'

°The INS regulation, at 8 CF.R Part 274a, reflects al so an amendnent to the
May 1, 1987 issuance, published as an interimrule on Novenber 9, 1987, 52 Fed. Reg.
43050-54. The regul ation as amended, 8 C F.R Part 274a, has since been anmended by a
final rule published March 16, 1988, 54 Fed. Reg. 8611-14.
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mnistrative Law Judge Program **=* ''10 The rules of practice and
procedure provide, inter alia, that the Chief Admnistrative Hearing
Oficer (CAHO, or OCAHO, is the Attorney Ceneral's del egee for review
of admnistrative law judge decisions and orders wunder 8 U S. C

1324a(e)(6). See 28 C.F.R 68.2(d) and 68.52(a).

Nothing in the statute forecasts that requests for hearing should
be made to the Service from whose enforcenent action the enployer seeks
escape. That, however, is the neans by which the enployer, for response
to an order to cease and desist and/or for civil noney penalties, is
afforded the opportunity to request a "~ “hearing respecting the
violation.'" 8 U S C 1324a(e)(3). See 8 CF.R 274a.9 (c) and (d).
Al t hough the statute contenplates civil noney penalties for violations
of the prohibition against knowi ng enploynent of unauthorized aliens
(and, issuance of a cease and desist) and for failure fully to conmply
with paperwork requirenents, the Service insists that "““the proceeding
to assess adnministrative penalties under section 274A of the Act is
commenced by the Service by issuing a Notice of Intent to Fine ***'' 8
C.F.R 274a.9(c).

The INS regulation in effect at the tinme this proceeding began
provided that the Notice of Intent to Fine (NIF) would inform enpl oyers
of the need to file a tinely answer and request for hearing before an
adm nistrative law judge in order to avoid a final unappeal able order.
Id.. at 9 (c) and (d).*

Under the OCAHO rules of practice and procedure, INS files
conplaints to initiate the hearing process, 28 C.F.R 8.2(f) and(g)??

OFinal Rule, 52 Fed. Reg. 44971-72, Novenber 24, 1987, as anmended, Final Rule,
52 Fed. Reg. 48997-98, Decenber 29, 1987. Cf., 28 CF.R 68.2(d) (describing and
defining the role and del egated duties of the Chief Adninistrative Hearing O ficer.
Admi nistrative | aw judges, appointed to their positions by their enploying agencies, 5
U S.C. 3105, are initially selected fromconpetitive civil service registers as the
result of merit selection exam nations conducted by the O fice of Personnel Minagenent
(OPM; the adm nistrative | aw judge exanination is the only exam nation responsibility
of the OPM which cannot be del egated to the enploying agencies. 5 U.S.C. 1104(a)(2).

Y n some cases, but not the present one, respondents seeking hearing have
negl ected to answer the initial process of the OCAHO because they had al ready
““answered'' the NIF and erroneously believed a further answer woul d be duplicative
and redundant; 8 C.F.R 274a.9(d) was recently anended to nmake clear that a request
for hearing was all that the enployer need file (with INS) to invoke the hearing
process. A respondent may, but need not, file an answer to the NIF. 53 Fed. Reg. 8611,
8613-14, March 16, 1988.

21t is consistent with the INS regul ation that once a request for hearing is
received, initiating " “the proceeding to assess adm nistrative penalties,'' 8 CF.R
274a.9(c), there is no requirenment to obtain an order under section 1324a, viz, the
di spute between the INS and the enpl oyer becomes resol ved w t hout recourse to OCAHO
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[11. FIND NGS OF FACT AND CONCLUSI ONS OF LAW

A. The Conpl ai nt

By conplaint dated Novenber 16, 1987, the INS initiated this
proceedi ng, asking that an administrative |law judge be appointed to (1)
preside at a hearing and to (2) issue an order " “directing respondent to
cease and desist fromthe violations, and pay the penalties, as specified

in the Notice of Intent to Fine.'' The conplaint recited that the NIF
exhibit Ato the conplaint, had been served on Cctober 2, 1987, and that
respondent had "~ “tinely requested a hearing'' per exhibit B to the

conplaint. Exhibit B, for response to the NIF, contained a request for
hearing and a general denial of the allegations contained in the
conpl ai nt.

B. The Notice of Intent to Fine

The cover sheet of the several pages which together constitute the
Notice of Intent to Fine dated October 2, 1987 recites that UPON i nquiry
conducted by the Immgration and Naturalization Service, it is alleged
t hat :

SEE ATTACHED SHEETS

* * * * * * * *

The "~ “attached sheets'' consist of three pages captioned " ALLEGATIONS, '
conprising in all seventeen (17) separate counts, and including also
anot her page containing two portions, a ~~NOTICE OF (sic) RESPONDENT,"'
and a "~ CERTIFICATE OF SERVICE.'' The "“notice'' portion appears in form
to be substantially consistent with the then-effective version of 8
C.F.R 274a.9 (c) and (d). Again turning to the cover sheet, INS recites
as follows:

AND on the basis for the foregoing allegations, it is charged that you are in
violation of the followi ng provision(s) of |aw

Section 274A(a)(2) of the Immgration and Nationality Act and Title 8 CF.R Sec.
274a. 3.

Section 274A(b) (1) of the Inmmgration and Nationality Act and title 8 CF.R Sec.
274a.2(b)(ii) (sic) and title 8 CF.R Sec. 274a.11l.

WHEREFCORE, pursuant to Section 274A of the Immgration and Nationality Act and
Part 274a, Title 8, Code of Federal Regulations, it is the intention of the Service
to order you to pay a fine in the amount of $6,000.00, $500.00 for each violation

nunbered 1 through 7 and $250.00 for each violation nunbered 8 through 17.

It is obvious that the NIF is a boilerplate form not inherently an
unacceptabl e device. The particular form utilized in this proceeding
however, is perilously close to the nargin. Here, the enployer is
represented by know edgeabl e, sophisticated counsel who is capa-
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ble, as is the judge but only through herculean effort, to understand how
the different parts of the NF fit together. Certainly, the |less
know edgeabl e, particularly the unrepresented anong potential respondents
cannot be expected except with great difficulty, if at all, to conprehend
the NIF, although it is probable that nost enployers can understand when
a noney demand is being asserted.®® Use of the boilerplate NIF needs to
be considered particularly in light of the June 1, 1988 expiration of the
transition/education period which nandated action-free citations for
first violations; the failure to be nore than marginally clear suggests
possi bl e prejudice to future respondents.

Strai ned understanding results from another aspect of reliance by
the Service on the boilerplate NIF: Paragraph Il of the notice on the
|ast page is the first reference to liability to a cease and desi st order
al though the nonetary portion of the civil penalty is set forth on the
cover page, as quoted above.® Only by conbing the entire package,
understandi ng that the nonetary portion of the civil penalty is contained
in the ad dammum cl ause on the cover page and that the additional cease
and desist liability is on the | ast page, does the targeted enpl oyer know
the full exposure for failure tinely to ask for a hearing and file an
answer. More onminously, the sole reference to cease and desist is recited
in the subjunctive:

| F THE CHARGE SPECI FIES A VI OLATI ON(S) OF SUBSECTI ON 274A(a) (1) (A)
OR SUBSECTI ON 274A(a)(2) OF THE ACT, THE ORDER ALSO WLL REQU RE
THAT YOU CEASE AND DESI ST FROM SUCH VI OLATI ON(S) .

Al'l of which takes the respondent, in order to calculate the full neasure
of risk/liability, back to the cover sheet to refresh recol -

BThat prospective respondents may, indeed, be relatively unsophisticated, see,
Corchado, Border Trouble, New Inmgration Law Riles Small Businesses in Places Like El
Paso, The Wall Street Journal, May 4, 1988, p. 1. Mreover, Congress at 8 U S.C
1324a(j) requires annual reports fromthe General Accounting Office, for three years

begi nning in Novermber, 1987, " “for the purpose of deternmining if ... an unnecessary
regul atory burden has been created for enployers hiring ... [eligible] workers,'' as
the result of "“inplenentation and enforcenment'' of enployer sanctions. It is to be

supposed that one neasurenent of burden may be an evaluation of the clarity and
fairness of the litigating and adjudicative aspects of that inplenentation and
enforcement. Under 8 U S.C. 1324a there is no enployer size threshold for liability to
attach; a single enployee suffices.

YThe INS variously describes these as "~ "adm nistrative penalties,'' 8 CF.R
274a.9(c) and as "“"civil penalties,'' C.F.R 274a.10(b). No less nysterious is the
Service comitment to a ~"civil fine,'' in admnistering a statute which contenpl ates

a civil noney penalty, not a fine.
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lection as to which statutory command was al | eged to have been
viol ated. *®

C. The Pl eadings

I hold that the structural deficiencies in the NIF and, accordingly,
in the conplaint which incorporates and depends for its validity on the
NlF, are not on this record prejudicial to Mester Manufacturing Co.
(Mester or Respondent). This is so both because Mester was represented
by an experienced inmmgration | awer and because the case was conducted
wi t hout any question having been raised to suggest that the form or
arrangenent _inter se of the NIF misled the defense.® Wi ether in the
circunstances of another enployer an NIF in substantially simlar form
woul d dermand a different result cannot be resol ved here.

The seventeen counts against Mester can best be understood as
al l eging distinct categories of violations:

(a) Continuing to enploy an individual hired after Novenber 6, 1986,
knowi ng that the enployee is an unauthorized alien with respect to
enpl oynent by Mester in violation of 8 U S.C. 1324a(a)(2) and 9 C. F. R
274a. 3:

1 Estrada- Bahena

2. Mgjia-Garcia also known as (aka) Mejia-Flores
3. Maciel-Mjia

4. Arriaga-Lopez aka CGonzal ez- Pi cazo

5. Castel-Garcia

Sant oyo- Zaval a

(b) Continuing to enploy an individual hired after Novenber 6, 1986,
knowi ng that the enpl oyee has becone an unauthorized alien with respect
to enploynent by Mester, in violation of 8 U S C 1324a(a)(2) and 8

C F.R 274a.3.
7. Barranca-Bal | ast eros

o u;

As to each nanmed individual, INS seeks an order requiring respondent to
cease and desist fromviolating 8 U S.C. 1324a(a)(2), and to pay a civil
noney penalty in the anount of $500. 00.

(c) Failure to conply, as to an individual hired after Novenber
6,1986, with the enploynent verification system (paperwork) requirenments,
in violation of 8 U S.C. 1324a(b)(1) and 8 CF. R 274a.2(b)(ii)(sic) and
274a. 11.

The notice correctly limts cease and desist liability to unlawful hiring of
unaut hori zed aliens (Section 274A(a)(1)(A)) and unlawfully continuing to know ngly
enpl oy unaut horized aliens (Section 274A(a)(2)), excluding paperwork violations as to
which there is no authority to i npose a cease and desi st order.

16subst anti ve considerations are nore conmpel ling. See discussion Il J 7,
infra.
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8. Arriaga-Lopez 13. Gal eana- L.
9. Santoyo-Zaval a 14. Beltran
10. Castel-Garcia 15. Marquez- Fi guer oa
11. Barranca- Bal |l asteros 16. Pel ayo- Vasquez
12. Otiz-Cedeno 17. Andrade- Sal azar
As to each nanmed individual, INS seeks an order requiring respondent to

pay a civil noney penalty in the anount of $250. 00.

The format by which INS pleaded the counts in its NF requires
comment in order to nake clear the understanding that each of the counts
contains one alleged violation, not two or nore. The format utilized
in every count an allegation (A) that respondent hired a naned
i ndi vidual, followed in every count by an allegation (B) and in all but
counts 16 and 17 by an allegation (O

I conclude that in each of the first seven counts, the alleged
"continuing to enploy" violations, allegations (B) provide the scienter
for the "continuing to enploy" allegations at (C. Information rel evant
to the charges in this proceeding was conveyed on Septenber 3, 1987, to
Mester by the INS citation, a handwitten list of individuals entitled
"interview list," and remarks by the border patrol upon delivering those
mat eri al s.

In counts 8 through 15, containing all but two of the ten alleged
paperwork violations, allegations (B) recite that respondent did or did
not "present" on Septenber 2, 1987, a Form1-9 for the naned i ndivi dual
No ot her neaning can reasonably be ascribed to (B) except that it is a

predi cate, a building block, for (O. In each of counts 8 through 15
allegation (C, and, in counts 16 and 17, allegation (B), recites that
"on Septenber 25, 1987," no Form |-9 was "presented" for the naned
individual. | conclude that the reference at (B) in counts 8 through 15

is to the Septenber 2, 1987 conpliance inspection

The conpliant filed by INS, dated Novenber 16, 1987 incorporating
the NIF (attached as exhibit A) and respondent's answer to the NIF. By
notice of hearing dated Novenber 25, 1987 the Departnent of Justice, by
the Chief Administrative Hearing O ficer, per delegated authority of the
Attorney Ceneral, assigned the case to nme as the presiding adm nistrative
| aw j udge. The notice set the evidentiary phase of the hearing to be
held in San Diego, California, beginning February 9, 1988.

Respondent filed a tinely answer dated Decenber 22, 1987, which
deni ed every nunbered all egation. The answer contended, as
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affirmative defenses, inter alia, that, naking "every possible attenpt
to comply with the new enpl oyer sanctions law," Mester has net with the
refusal in obtaining INS assistance concerning the law and its
procedures, had cooperated fully in providing access to its personnel
records and had term nated enpl oyees "on the Conplainant's instructions."

Following ny January 5, 1988 prehearing order, a telephonic
preheari ng conference was held anong the parties and the judge on January
19, 1988, as sumarized in the January 20 prehearing conference report
and order. During extensive discovery between the parties, the INS filed
a January 28 notion to anend its conplaint as to four of the seventeen
counts, three to provide additional nanes for individuals identified in
the conplaint as putative unauthorized alien enployees, and one to insert
a not in count 10 as to presentation of the Forml1-9. By pleading dated
February 2, respondent answered, by denying the anended counts but
anended certain portions of its previous answer to admt subsidiary
al l egations contained in one each of twelve of the counts. The notion
to amend was granted at hearing, and the hearing went forward on the
anended pl eadi ngs.

D. The Ctation

| find that, although there had been prior conmunication between the
Service and Mester, the Septenber 3, 1987 citation arising out of the
previous day's inspection is the initial citation, both in fact and for
purposes of the statutory inmunization provided by |law for enployers
confronted for the first time with enpl oyer sanctions violations. Since
as a matter of law, 8 U S.C. 1324a(i)(2), there can be no proceeding or
order arising out of an initial citation, none of the allegations (B) nay
properly conprise a violation in this case and are understood as
i nformati onal only.

RN

I hold also that the transition period citation'' requirenment is
satisfied if a citation issues at all to a particular enployer. It is
i mmaterial whether or not the citation conprehends the sane type or a
different type of violation, or a violation with respect to the sane
enpl oyee, as that which forns the basis of the subsequent enforcenent
action. 8 U.S. C 1324a(i)(2). To the extent that respondent is understood
to challenge counts contained in the NIF, not included in the precedent
citation, as thereby deficient as a matter of law, the sinple answer is
that the statute demands no such result. The citation as to an enpl oyer's
first violations during the twelve (12) nonth phase-in period is all that
is required. The citation need not have addressed a particular violation
as a condition precedent to an action agai nst the enpl oyer.
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E. The Hearing Summmari zed

The hearing began on February 9, 1988, with a further prehearing
conference, and concluded on February 12, after taking testinony of nine
Wi tnesses, receiving 73 exhibits, and conpiling a transcript of 943 pages
pl us appendi ces. Followi ng the hearing, as agreed anong counsel and the
judge but nodified as the result of a joint request by the parties for
a nodest extension in filing deadlines " “due to the sheer volune of the
transcript and the novel issues of law and fact,'' the parties filed
substantially concurrent briefs, proposed findings of fact, conclusions
of law, and reply briefs. Respondent's reply brief filed May 9, 1988,
contained, as attachnments, certain evidentiary materials nentioned on
brief but not otherw se before the judge.

The Service filed a May 6 notion to strike such "~ “attenpted''
subm ssion of evidence. By pleadings dated May 11, 1988, respondent
answered the INS and separately noved to supplenent the record,
tendering, in lieu of substantially simlar but not identical attachnents
to its reply brief, proposed exhibits BB and CC. In the interests of

time, | issued a May 13, 1988 order which invited INS to respond to the
evidentiary tender by advising by May 26 how the governnment would be
prejudiced by receipt of these exhibits into evidence "~“and, if

prejudiced, how that prejudice mght be cured or, alternatively, to
advise that the INS rests on its previously tendered Mdtion to Strike.'

No response having been received from the Service, inquiry was nade by
this office, at ny direction, of the intent of the Service; it appeared
that INS trial counsel in San Diego had not received the May 13 order
and, upon obtaining a tel ephonic recitation of the contents of the order

asked for an opportunity to file a reply. Accordingly, on June 1, |

i ssued a second order extending the tinme for reply until June 9, 1988
INS filed a reply in opposition, dated June 8, 1988. For the reasons
di scussed at section IIl J 2, infra, the notion to receive respondent's

exhibits BB and CC is granted.

F. Initial Training

It is undisputed that the Service made the first contact with respondent
to initiate conpliance with enployer sanctions. Border patrol agent
St ephen A, Shanks (Shanks) went to Mester on July 2, 1987 to conduct an
initial educational visit. No Mester managenent officials were present
but he left a copy of the INS " "Handbook for Enployers'' subtitled
““lInstructions for Completing Form 1-9 (Enpl oynment Eligibility
Verification Form'' (M 274(5-87)) (Handbook). He also left his business
card.
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Janmes A Saturley (Saturley), the senior operating official of
respondent other than its president and nmajority owner Barry G Mester,
when told of Shanks' visit, expected Shanks to return on July 3. However,
there was no communi cation concerning the enployer sanctions program
between INS and Mester until August 7, 1987, when Shanks phoned and spoke
to Saturley. Wiether or not Mester may reasonably have expected training
and information beyond dropping off of the Handbook, Saturley appeared
satisfied that he understood the Handbook, had no questions of Shanks
and did not inquire concerning a training session

G The First Inspection

A Notification of Inspection to review Forns -9 was personally
served on Barry Mester by Shanks and anot her agent on August 26, 1987
the inspection to take place on Septenber 2, 1987. Although respondent
asked for and was assured there could be a two day delay to acconmopdate
an out of town neeting of respondent's officials, INS reversed itself and
held the inspection on Septenber 2 as previously noticed and schedul ed.
The inspection was conducted by agent Shanks and three other uniforned
officers to whom Saturley presented nineteen Forns |-9 in response to a
request for all 1-9s. A conputer printout of Mester personnel was al so
provi ded whi ch showed dates of hire for approximtely 60 enpl oyees.

At the inspection was another Mester enployee, Frederick M Hunter
(Hunter), an adm nistrative assistant. According to Hunter, Saturl ey,
upon asking for clarification of the enployee verification requirenents
and whether "~“there was anything wong with the forns the way we were
doing them'' was told by the agents ~“we'll get back to you''; Saturley
stated that when the agents pointed out onissions in the enpl oyee portion
(section 1) of several 1-9s, he asked what ~“we were supposed to do ...""
and they said, W' contact you."'' Saturley recalled four
substantially identical remarks by the agents.

On Septenber 3, 1987, the INS delivered to respondent its citation
of that date, alleging violations wth respect to eleven naned
i ndi viduals, eight of whom are the individuals identified in twelve of
the seventeen counts in the conplaint. The citation concluded that there
was reason in view of the allegations to believe that Mester was in
violation of " Section 274A(b) (1) of the Inmigration and Nationality Act,
and Title 8 CFR 274a.2(b) (ii).""

Each allegation in the citation was read to Barry Mester by agent
Shanks, who was acconpani ed by agent Glbert G Petty (Petty). The agents
recal l ed having advised himthat four of those identified were in this
country illegally and without work authori -
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zation. The interview list was handed to Barry Mester show ng anong
others the nanes of individuals believed to have used false alien
registration cards to obtain enploynent at Mester. He was advised that
if the information obtained during the Septenber 2 inspection was
accurate the individuals shown to have wused questionable alien
regi stration cards should no | onger be enpl oyed.

On Septenber 8, Saturley wote to INS conpl ai ning that the presence
of four agents wearing weapons to conduct the inspection was intimdating
and threatening, and that the agents were less than forthconming in
response to questions as to the correctness of the paperwork. The letter
acknowl edged " “sone problens with sone paperwork and sone enpl oyees,''
protested that the agents seened to show "~ “blatant disrespect and
distrust of the enployer,'' and undertook that ~“"we don't intend to
violate the law, but a little “sweetness' would help.'' Saturley raised
no question concerning any particulars contained in the citation. The
letter was received at the San Diego INS district office on Septenber 9.

There was no further communication between INS and Mester unti
anot her Notification of Inspection was served; on Septenber 22, INS said
it would return on or after Septenber 25, 1987. Also on Septenber 22,
Mester, through Hunter, sent to the INS a two-page Response to Citation
received by the border patrol, exact data of receipt uncertain, but prior
to the second inspection; the response addressed the situation of each
of the eleven individuals listed on the citation. The response apparently
was not dispatched to INS until after 8:00 a.m, when Mester received the
notice for the second inspection

H. The Second | nspection

An inspection was conducted on Septenber 25, by Shanks acconpani ed
again by three other agents; they nmet with Hunter whom they say they
asked to provide themwith all the Forns |-9 and that Hunter represented
that the forns he presented were all there were. By early January, 1987,
Hunter was fired by Mester for not being sufficiently aggressive.

It is Hunter's firm recollection that, on Septenber 25, he
understood the request to be for 1-9s for current enployees and not at
all for those no longer enployed; he nade avail able an enpl oyee roster
for use by the agents, asked if there was anything el se they needed and

was told “"no.'' Three of the four agents who nade the Septenber 25
i nspection were called as INS witnesses and testified that the request
had been for all Mester |-9s. Shanks prepared a file nenorandum dated

three days after the inspection, under date of Septenber 28, 1987, which
i ncluded an entry that "~ Fred Hunter

68



1 OCAHO 18

made the comment during the inspection that all 1-9's were for only
current enployees.'' (Enphasis in original.) (Exh. 5).

During the second inspection, Saturley, in Tijuana, spoke wth
Shanks, probably tw ce, by phone, allegedly pleading for guidance, and
again was told ~“we'll contact you.'' As sumarized by INS counsel, ""as

a result of the second inspection, a Notice of Intent to Fine was served
on Barry Mester on Cctober 2, 1987'' (Proposed FF 21). Less succinct but
nore cavalier is the INS retort of reply brief (page 5) to reiteration
in Mester's opening brief of respondent's effort, quoted above in
substantial part, to obtain information and gui dance, not puni shnment. By
what logic or wy hunor is it that “~“we'll get back to you'' should be
under st ood reasonably to anticipate inposition of a citation and a Notice
of Intent to Fine (id.):

And despite Mester's clains that the Service never got back wth
them the opposite is true. After each inspection the Service cane
back to Mester the very next day. The first tinme, a citation was
delivered along with notification of the three bad green card
hol ders. Mester did not heed this warning, hence the need for the
Notice of Intent to Fine. This notice was delivered the day after
t he second inspection. '

None of which is to say that the Service failed sufficiently to fulfil

its public information responsibilities toward Mester to the point that
its enforcenent initiative is vitiated. Rather, each count of the NF
must be appraised individually. If a gap in Mester's conpliance can be
laid at the INS door rather than its own, any failure of conmunication
mght tip the scales. But it is agreed that the Handbook was in Mester's

hands and that the phone was available. In addition, the Service
conducted training semnars on enployer sanctions. | nportantly,
considering the totality of the circunstances, | do not find here an

enpl oyer incapable of self-help and |acking resources, so as to invoke
the synpathy of the trier of fact to the point of rejecting the INS
all egations as tainted by sone pervasive defect. The respondent's pleas
for help do not suggest pursuit of assistance by a conpliant and
concerned enployer sufficient to overcone the fact of particular
vi ol ati ons.

The Handbook is far from perfect. Neither is the Form I-9 as
informative as it mght be. Perhaps future editions of both will inprove.
I nexplicably, the I-9 onmits any requirenent for entry of the enployee's
hire date. Inproved instructions on both the formand the Handbook shoul d
elimnate any doubt that it is the enployer in every case, not the
enpl oyee, who is liable under I RCA for errors, omissions or other defects
in pronptly and accurately filling in, retaining and presenting the |-9,
as appropri ate.

"N so, see NIF, dated Cctober 2, 1987.
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Respondent suggests that this decision should nmake clear that the
enpl oyer is not the responsible person or entity to be held accountabl e
for shortcomings in execution of section 1 of the Form I-9, arguing,
inter alia, that liability of enployers will chill the hiring of the
nmentally retarded. The sinple answer is that the entire thrust, the only
cul pability, enacted by IRCA in respect of enployer sanctions, 8 U S. C
1324a, is addressed to enployers and not to those they hire. No provision
of the statute excul pates enployers from “the requirenents specified
provi sions of the enpl oynent verification system It does not natter that
the instructions for filling in section 1, the enployee's portion of the
-9, are less than perfect or were not followed to perfection in a given
case. It is noted, however, that the law allows the enployer to rely on
the docunentation presented by the enployee, id. at subsection
(b)) (1) (A . Also, good faith conpliance with the paperwork requirenents
is an affirmative defense to an unaut hori zed enpl oynent charge alt hough
with respect to liability for paperwork violations, good faith goes only
to the quantum of civil noney penalty and not the fact of liability.
Conpare 8 U.S.C. 1324a(a)(3) with 8 U. S.C. 1324a(e)(5). The distinctions
anong defenses nade available in the legislation confirm that Congress
made cl ear where it was fixing responsibility. No less clear is it that
the liabilities created by section 101 of IRCA are those alone of
enpl oyers.

Acknow edgenent here of the potential for inprovenent of the
Handbook and Form 1-9 should not be nisunderstood as equivalent to
judicial disapproval or rejection of the materials in their present form
Nowhere is it denpnstrated that respondent has been nisled by them

I have considered the <claim that respondent was not Kkept

sufficiently advised and not adequately trained by INS. | share the
concern that the border patrol agents night have been nore hel pful, nore
forthconming. | find nothing, however, to warrant the conclusion that the

agents msinforned respondent as to what was expected of an enployer
under the instructions contained in the Handbook and the 1-9. Saturley
believed he had an " “average'' understanding of the Handbook; that is a
sufficient passing grade. In addition, after receiving the citation on
Septenber 3, Mester was on explicit notice not only of the particular
all egations (which it attenpted to address in the Septenber 22 response
signed by Hunter) but also of the "“instructions'' page of the citation

I . The Respondent Descri bed

Respondent has its principal place of business in E Cajon,
California, and a second facility just across the border in Tijuana,
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Mexico. It is a case goods manufacturing conpany, primarily in waterbed
franmes and other bedroom furniture, wth annual sales approaching
$4, 000, 000 gross volune; enployees at El Cajon average about 70 in
number, sonetinmes rangi ng between 80 and 90. All events involving the
enpl oynent of the individuals identified in the NIF occurred at the E
Cajon facility.

Rarely in ny experience has an enpl oyer denobnstrated as did Barry
Mester on the stand such a manifest lack of interest in personnel
practices of his own domain. Cbviously self-reliant, in a few years he
has created an apparent business success. However, his lack of
i nvol venent in the day-to-day managenent of the personnel resource in
general and in an enployer's duties under IRCA in particular, is nost
clear; he never gave any direction or suggestions concerning the 1-9s.
Tr. 729.

INS may be correct when on brief it suggests Barry Mester has
denonstrated disdain for the enployer sanctions program Watever his
noti vation, the recollection is vivid of his lack of awareness of the
nost fundanental responses provided over his signature to prehearing
inquiries. His alnpst total inability to acknow edge, reject or denur to
those prior statenents alone pronpted ny eventual wllingness to admt
themin evidence in aid of expedition. (Tr. 740-41). No | ess certain was
his testinmonial inability to recall matters which other w tnesses, even
di sinterested ones, recalled with clarity. (Tr. 683-84).

Barry Mester candidly conceded, describing his sworn response to
interrogatories, that his "~ personal know edge does not apply to each

particul ar enployee that's in question at all.'' (Tr. 682). And again,
"7l personally did not provide the answers to these questions.'' (Tr.
736) .

It is absolutely consistent wth Barry Mester's testinonial

behavior, a taciturn result-oriented self-starter, that he failed totally
to grasp his responsibilities as an enpl oyer under |RCA

J. The Individual Counts
1. Counts 1, 2 and 3.

In Counts 1, 2, and 3 Mester is charged with the follow ng
allegations: (A) hiring Francisco Estrada-Bahena (count 1), Santiago
Mejia-Garcia aka Santiago Mejia-Flores ' (count 2 as anmended), and Jorge
Maci el - Mej i a aka Jorge Hunberto Maciel-Mejia (count 3 as anmended) on July
13, 1987; (B) being infornmed on Septenber 3,

18See, e.g., infra, at IIl J 1, as to lack of instructions to Fred Hunter
concerni ng green cards of enployees in counts 1-3.

Pwhere an enpl oyee is identified as having an alias, he is referred to by the
name used to identify himin the NIF unl ess otherw se specified.
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1987, that each of the nanmed individuals had presented a false Aien
Regi stration Card [|-151] and was not an alien authorized to work in the
United States, and (C continuing to enploy the three individuals on
Sept enber 25, 1987.

Forms 1-9, dated Septenber 1, 1987, were executed for Estrada-Bahena
and Mejia-Garcia; a Form1-9 for Maciel-Mejia bears a Septenber 2, 1987
execution date. Estrada-Bahena was hired by Mester on July 13, 1987.
However, Mejia-Garcia, first hired on May 5, 1986, and Maciel-Mejia first
hired on Cctober 13, 1986, initially had grandfathered status under | RCA

Both Mejia-Garcia and Maciel-Mejia left Mester's enpl oynment on Apri

9, 1987, and returned on July 13, 1987. Mester clains that each absence
was a | eave of absence. However, the 1987 Attendance & Vacation Schedul es
(Schedule) in Mester's personnel files for both enployees bear the
notation ~"quit.'' That term is not included anbng the preprinted
““codes'' for entries to be nmade on the form The notation ~“quit'' on
the first of two 1987 Schedules for Santiago Mejia-Garcia, is entered on
April 9, 1987. Wile the first 1987 Schedule bears the date 5-5-86 as
date of hire, the second one bears a 7-13-87 date of hire. The personne
records prepared and nmintained by Mester support the conclusion that
Mejia-Garcia quit his enploynment with Mester on April 9, 1987, and was
rehired on July 13, 1987.

Here, the enployer in the routine nanagenent of its personnel system
has recorded an enployee as having quit, on a formthat does not provide
a code for such an entry. The enploynent record also shows the resuned
enpl oynent as a hire on a new date, July 13, 1987. An enpl oyer cannot
i npeach its own system of records wthout presenting a persuasive
explanation that its records are in error. No persuasive explanation
havi ng been offered, | accept at face value the entries on the personne
records made in the ordinary course. Consequently, Mejia-Garcia |lost his
eligibility for "“grandfathered' ' status.

Personnel records for Maciel-Mjia support the sanme concl usion. The
enpl oyee payroll card bears the entry 10/13/86 as date of hire foll owed
by the notation "“rehired 7/13/87.'' In addition, under the date hired
portion of the 1987 Schedule for Maciel-Mjia the date 10-13-86 is |ined
through and "“rehired 7/13/87'' appears in its place. Furthernore, the
grid portion of the 1987 Schedule which has the word "~ “quit'' witten in
under April 9, 1987, also bears the notation "““rehired'' under July 13
1987. A W4 Form for Maciel-Mjia, further confirnms the rehire although
its notation appears to provide a slightly variant date, nanely "~ 7/10/87
rehired.'' The personnel records prepared and nmintained by Mester
support the
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conclusion that Maciel-Mejia quit his enploynent with Mester on April 9,
1987, and was rehired on July 13, 1987. Consequently, he also, lost his
eligibility for "“grandfathered' ' status.

As to all three counts, Mester denies having been infornmed on
Septenber 3, 1987, that Estrada-Bahena, Mejia-Garcia, and Maciel-Mjia
had presented false Alien Registration Cards [I-151. and were not
authorized to work in the United States. Mester argues that it cannot be
charged with know edge that the named individuals were unauthorized to
be enpl oyed, having provided false Alien Registration nunmbers, since no
written notice was provided by the border patrol. Mester relies on 8
C.F.R 103. 5a.

Respondent asserts that it cannot be held to know edge not inparted
in conformty with established nodes by which INS, in conpliance with its

own regulation, provides, “~“the authorized neans of service by the
service ... of notices, decisions and other papers ... in admnistrative
proceedi ngs before Service officers....'" 8 C F.R 103.5a. Respondent

suggests also that the Act has shortchanged enployers by not addressing
the node of conmunication expected of the Service. The suggestion
overl ooks that the gravanen of a violation of knowingly continuing to
enpl oy an unauthorized alien is the state of know edge not the nethod of
effecting notice sufficient to nake out a case of know edge. Know edge
or notice of an enployee's unauthorized status which provides the
scienter necessary to find a violation of 8 US C 1324(a)(2) in
knowi ngly continuing to enploy an unauthorized alien can conme to the
enpl oyer fromany source. The lawis indifferent as to how that know edge
i s acquired.

This decision elsewhere notes the extreme detail with which the
statute addresses certain concerns, e.g., fair hearing, the enploynent
eligibility verification system and the penalty hierarchy. | do not
agree that failure to guide the parties and judges in sinmlar detail on
the permi ssible neans by which know edge is acquired places enployers in
a precarious position vis-a-vis the Service, or constrains the latter to
act only in accord with arguably anal ogous procedures.

In its inplenentation of | RCA the Service expressly states at 8
C.F.R 274a.9(c) that ~“the proceeding to assess adm nistrative penalties
under section 274A of the Act is comenced by the Service by issuing a
Notice of Intent to Fine on Form|-762.'"' At least until the N F issues
there is no proceeding before a Service officer. Mre significantly,
the result clainmed by respondent would frustrate the |egislative purpose
by denying culpability save in those cases where the nethod of
communi cating the source of the alleged know edge satisfies the
regul ation on formal proceedi ngs before Service offi-
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cers. | find the regulation at 8 CF. R 103.5a to be a salutary one, to
provide regularity in the flow of witten nmaterials in proceedings, and
not at all addressed to the source of information, or the node of its
transnittal. Certainly, to the extent that witten comuni cati ons reduce
doubts as to what was conmuni cated by other neans it is a preferred node.

I do not wunderstand that regulation, favoring admnistrative
regularity in formal proceedings before INS officers, as straitjacketing
the INSinits admnistrative inplenentation of |RCAin the respect urged
here. Accordingly, | reject the assertion that failure to adhere to that
regul ation bars an action prenmised on information inparted by another
node.

During the Septenber 2, 1987 1-9 inspection, Agent Shanks identified
three individuals he suspected of having fraudul ent A-nunbers or green
cards. After running the three nunbers through the conputer system he
found that the nunber used by Estrada-Bahena was assigned to a Federico
Agustin Coll odo-Diaz, the nunber used by Mjia-Garcia was assigned to a
Sal vadore Vega-Aguirre, and the nunber used by Maciel-Mjia had never
been assigned. Upon delivering the citation to Mester on Septenber 3,
1987, Shanks al so brought the handwitten interview list which included
the nanes of the three individuals suspected of having false A nunbers
along with the nanes of other people whom Shanks w shed to interview
(Exh. 21). At hearing, Shanks testified that he presented the interview
list to Barry Mester and explained to him

that the three people with the bad green cards were in fact not authorized to
work, that those are fraudul ent cards, but that before they term nated those people
they should check the nunbers to nake sure that there had not been a clerical
error, and that if the nunbers jibed, if the nunber that we had given Mester jibed
with the nunber on the card and they should be ternminated i mediately (Tr. 237).

Agent Petty, also present on Septenber 3, 1987, when the citation was
delivered to Barry Mester agrees:

[that Shanks] brought out that handwitten list that he had of the names and
gave it to Barry Mester explaining that the people on it were not enployable, the
A-nunbers were bad and that he should go check, go take the list back and check
with the cards to see if the numbers were in fact the same as on that list in case
sonebody had copi ed down the nunber wong. (Tr. 423).

Al t hough Barry Mester had no questions, Agent Petty said they "“told him
that if he thought of questions later on he could call us at the office
and we would be happy to answer any questions for him (Tr. 425). At
hearing, in response to the question "~ "Did Barry Mester indicate anything
as to what action he planned to take on the listed individuals who had
the bad A-nunbers?'', Agent Petty
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responded: "~ " He said he would fire those people. He told us that he'd get
rid of them'' (Tr. 426).

Barry Mester acknow edges being handed the interview list and that
he photocopied it. (Tr. 664-65). Barry Mester denied Shanks' request to
interview the people on the list. According to Barry Mester “"[t]he only
thing that was asked of ne was if they could be interviewed and it was
not mandatory that this happen.'' (Tr. 666). He did not recall that
anybody had nade any reference about the alien registration cards.

Barry Mester did nothing nore with the citation or interview |ist
than place it on Hunter's desk and inform Saturley that they had received
the citation. At hearing, Barry Mester denied having given Hunter any
kind of instructions to check or double check the A-nunbers on the
interview list. Barry Mester denied ever being instructed by INS to
term nate any enpl oyee

Al though Hunter recalls not working on Septenber 3, 1987, the
interview list was brought to his attention by Barry Mester a few days
| ater. In contradiction of his forner boss, Hunt er renenber ed
instructions from Barry Mester concerning the first, third, and fourth
nanes on the interview list [the individuals naned in counts 1, 2, and
3]: to check the nunbers on the list against the 1-9 copies of the green
cards, ""to nmke sure that the nane and nunber natch.'' Unfortunately,
hi s understandi ng was exactly opposite what the INS agents intended, and
clainmed they told Barry Mester that if the nunbers matched the enpl oyees
shoul d be fired. No other instructions having been given him except to
check for conparison, Hunter concluded that ~“they were | egal green cards
and they were allowed to be enployed.'' (Tr. 568).

Barry Mester denied that he was instructed to do anything about the
people listed on the interview |ist except to grant interviews by the
agents with some of them Hi s recollection is inconsistent not only with
the testinony of Shanks and Petty but also with the testinony and actions
of Hunter in checking the A-nunbers on the list against the green cards.
G ven the lack of any reference to false A-nunbers on the interviewlist,
it is wunreasonable to conclude that w thout some instructions or
gui dance, Hunter woul d have checked the A-nunbers on the |ist against the
numbers on the green cards. In light of the conclusion |ast reached,
considering also Barry Mster's lack of recall concerning personne
matters, | am constrained to find that Hunter was instructed by Barry
Mester to check the A-nunbers against the green cards. Wether Barry
Mester accurately passed on the instructions given to himby the agents
is adifferent matter.
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The border patrol agents had concluded that the continued enpl oynent
of the three individuals was unauthorized if the nunbers on their alien
registration cards should match the nunbers on the interview list. That
conclusion is uninpeached. | find, therefore, that the three individuals
havi ng presented false alien registration cards in support of their 1-9s
wer e unaut hori zed enpl oyees.

Evidently Hunter did not understand that the agents had concl uded
that if the nunbers matched, the enpl oyees should be fired as | acking
aut hori zation to be enployed. Hunter found that the nunbers matched and
noted ~"OK ' after each of the three nanes; he did not report the results
to Barry Mester. Hunter's "~“unaggressive'' personality was clearly at
odds with Barry Mester's assertive personality as judged from the
latter's deneanor on the witness stand. Considered in context of Barry
Mester's disinterest in personnel nmanagenent, it is credible that he and
Hunt er had no di scussion on the subject.

What ever Hunter's role, it follows that Mester through its principal
officer, Barry Mester, was on notice that if the A-nunbers nmatched, as
they did, the enployees were unauthorized. Hunter and Saturley do not
contradi ct Shanks that an order to terninate was given to Barry Mester.
Rat her, their testinony confirns that Barry Mester failed to clearly
inform Hunter of the significance of checking the A-nunbers on the
interview list and never infornmed Saturley of the existence of the
interview list.

Saturley, in Mxico during the Septenber 25 inspection, first
| earned of the interview list during a phone conversation with Shanks and
ordered Hunter to fire those enployees on the list who were still at
Mester. Consistent with that order, respondent's personnel records show
each of the three to have been terminated on Septenber 25, 1987, for
having fraudulent registration cards. Notw thstanding those entries,
Saturley on his return later that day reconsidered his earlier order
because he hesitated to "~ “blatantly fire'' anyone on the basis of the
bare text of the interview list. He decided to ~“drag our feet'' (Tr.
794) awaiting further contact wth Shanks, and concedes that, contrary
to his earlier order, none of the three were terninated on Septenber 25,
1987.

Respondent contends that it stayed its hand in part at |east for
fear it might otherwise be liable for wongful termnation under state

law and in vi ol ation of | RCA prohibitions agai nst unfair
imm gration-related enpl oynent practices. Considering the total
circunstances, | do not find that explanation plausible. Respondent took

no steps between Septenber 3 and Septenber 25, 1987, except for Hunter's
mat ch-up with respect to these three enpl oyees, al-
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t hough Barry Mester had been put on notice that continued enploynent
woul d be inproper if the nunbers matched.

What ever shortcom ngs there may have been in the response by the
Service to requests for guidance, enployers have a clear duty to inquire.
Once inforned by the INS that continued enpl oyment of an individual nay
be unauthorized or otherw se suspect, the enployer cannot with inpunity
rely on an expectation that a border patrol agent will "~“contact'' or
“Tget back'' to it. Rather, the enployer nust nmake tinely and specific
inquiry, as a predicate for either conplying with paperwork requirenents
or discharging the enployee. Breakdowns in respondent's internal
communi cation systemdo not constitute a defense to an enforcenent action
under | RCA.

In addition to the findings and conclusions already recited, |I find
and conclude that: (1) on Septenber 3, 1987, Shanks delivered to
respondent an interview list which included three named enpl oyees who
Shanks explained were suspected of having provided false alien
regi stration nunbers on the green cards, copies of which were attached
to their 1-9s; (2) Shanks instructed that if, upon checking the green
card nunbers agai nst the nunbers on the interview list they should nmatch
the use of false cards would be confirnmed; (3) if the cards were false
t he enpl oyees should be term nated as unaut horized; (4) Hunter did check
and did find that the nunbers matched; (5) at |east until Septenber 25,
1987, Mester made no inquiry and otherwise failed to raise any question
with INS concerning the cards; (6) on Septenber 25, 1987, the three
enpl oyees remained on the payroll; (7) Mester was on notice once the
i ssue arose concerning the cards that the continued enploynent of the
three nmight be wunauthorized; (8) once the nunbers were matched,
respondent was on notice that continued enploynent was unlawful because
the aliens were unauthorized; (9) it was not reasonable to continue their
enpl oynent as long as Septenber 25 or later in light of the Septenber 3
notification and subsequent confirmation by the nunbers match that the
use of the cards was inproper and the enploynents, therefore, were
unaut hori zed; and (10) in view of all the foregoing, Mester is in
violation of 8 U S C 1324a(a)(2), for the continued enploynent of
Franci sco Estrada-Bahena (count 1), Santiago Mejia-Grcia (Count 2), and
Jorge Maciel-Mejia (count 3).

2. Count 4
Count 4, as anended, charges Mester wth violating 8 U S C

1324a(a)(2) for continuing after Septenber 16, 1987, to enploy Ernesto
Arriaga- Lopez aka Jesus CGonzal ez- Pi cazo, havi ng been i n-
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formed on Septenber 3, 1987, that he was an alien not authorized to work
in the United States.

It is undisputed that Mester had enployed an individual named Mario
Lopez (aka Mario Lopez-Vega) prior to Novenber 7, 1986. Mester's
““payroll status change'' record inforns that Lopez remained on the
payrol|l until he resigned on June 12, 1987, with three days in February,
two in March, and one in May, 1987, recorded as unexcused absences; other
"Tattendance and vacation schedule'' entries show him present at | east
into June, 1987. Those work days on which there are no entries are
understood to reflect on-the-job status.

At hearing, an individual who testified under oath as Ernesto
Arriaga-Lopez (Arriaga) explained that he had previously been enployed
as Mario Lopez, but that he had gone to Mexico in February (because a
grandparent had becone ill), returning to the United States in late
April, 1987, and returning to work at Mester in early May. The Arriaga
testinony can only be reconciled with the personnel records if it is
believed either that he was mistaken as to the dates of his absence or
had cone and gone in the interim

Arriaga clained to have returned to Mester on My 6, 1987, under
““ny real nanme of Ernesto Arriaga-Lopez'' (Tr. 154), and renmined there
until he ““was taken by the Immigration'' on August 21 (Tr. 155); he
returned to Mexico and reentered the United States approximately
Septenber 6, going back to work at Mester under his ““real'' nane unti
his rearrest on Septenber 16 "“as | was leaving work.'' (Tr. 158).

Once again to Mexico, Arriaga after a week returned to the United
States and to Mester. He clained that upon his return to Mester he was
told by a "~ “secretary/nanager'' to "~ get sone papers that were not under
nmy nanme.'' (Tr. 159).

Arriaga testified that at Mester there was an enpl oyee, naned Jesus
Conzal ez- Pi cazo (CGonzal ez), who had begun working there that week but was
returning to Mexico. It was suggested both by the " secretary/ manager'
and CGonzal ez that Arriaga work under the Gonzal ez nane, and he did so.
Mest er personnel have no such recollection. Hunter recalls only "“talking
to an enployee ... that wanted to be hired but did not have a green
card.'' Hunter insists that he did not and would not instruct a
prospective enployee to obtain " “a counterfeit green card in a different
nane.'' (Tr. 573).

Arriaga, under whatever nanme, is not a stalwart witness. This is an
i ndi vidual, however strongly notivated to earn a living, who by his own
testinony was enployed by Mester during at |east two episodes under
aliases, the last tine in an asserted conspiracy with
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two others to breach the law. He crossed the border illegally at |east
three tinme by his own reckoni ng.

Arriaga is, noreover, suspect in his testinonial capacity. \Watever
skepticism respondent nmmy otherwi se have expressed concerning the
credibility of the Forns 1-213 and 1-215B 2°, it nmay be assuned that there
will be no cavil to recognizing here that Arriaga, on the Form |-215B
executed when he was arrested on August 21, stated under oath that "I
have never used any other nanmes.'' (Exh. 9). That sworn statenent
i ncluded an explicit undertaking that the affiant understood "~“that if
| lie under oath that | conmit perjury.'' That statenent if false is a
federal crinme. (18 U S.C. 1001).

Arriaga's statenent is precisely opposed to his testinony before ne
on February 10, 1988, when he stated under oath that he had been enpl oyed
both under the name Mari o Lopez and under the nane Jesus CGonzal ez- Pi cazo.
Assum ng he understood what he was saying on August 21, 1987 and on
February 10, 1988, Ernesto Arriaga-Lopez nust have sworn untruthfully on
one or the other date, since, by his testinonial adnmission, his role as
Mari o Lopez began and ended prior in tinme to his August 21, 1987
affidavit.

It follows that, to the extent that Arriaga's testinony is
contravened in any particular by credible evidence, | amprepared to, and
do, find that conflicting proof is sufficient to overtake his testinony.
To the extent, however, that there is no contradiction in proof or,
absent an evidentiary rebuttal, where the only opposition is specul ative
argunent, | have no choice but to find the w tness credible.

For exanple, Mester responds to the claimthat Arriaga on a date
subsequent to the Septenber hiring of Gonzalez assuned the latter's
identity in collusion with Mester by asserting that only one individual
narel y, Gonzal ez was known to have been so enpl oyed. Gonzal ez cane on the
payroll on Septenber 21, 1987 (as established by the FormI-9, W4 Form
and application for enploynent at Mester).

2OMuch attention was given in pre-hearing and evidentiary phases of this
proceeding to the adm ssibility of INS Forms |-213 (Record of Deportable Alien) and |-
215B (Affidavit), admtted a substantial portion, though not all, of such docunents
tendered. It is ny present judgnent that they are hearsay, adm ssible, however, in
this proceeding as public records, Federal Rule of Evidence 803(8). They are, however,
often at the margin of trustworthiness for evidentiary purposes, and, accordingly, are
not adm ssible except where they are internally consistent, mutually consistent,
reasonably free of patent error, and either the alien involved, the arresting and/or
attesting officer, or another know edgeable person is available to testify in support.
They are often, as in this instance, cunulative, and accordingly, not utilized.
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It is respondent's position, effectively, that whoever began work
as Gonzal ez continued to be so enployed and there was no substitution.
However, Gonzalez is not one and the sane person as Arriaga. So far as
| could determine fromconparing Arriaga, the witness on the stand, with
the reproduction of the photo on the alien registration card appended to
the Gonzalez 1-9, they are two different people. The Mester argunent is,
t heref ore, unpersuasive, standing alone, to overcome the Arriaga claim
weak as it may be as the uncorroborated testinony of a self-confessed
co-conspirator, that at sone date after Septenber 21 he assuned the
identity of Gonzal ez on the Mester payroll

But, for the reasons stated immediately below, it does not really
matter. Whether and when Arriaga worked at Mester as Arriaga is not
proven on this record. By his own testinony, although his recollection
is at odds with the Mester personnel records as to dates, he worked
earlier as Mario Lopez-Vega, and later as Jesus Gonzal ez-Picazo. It is
possi bl e, although not certain, that he worked at Mester between tines
under some nane but nothing contained in the Mster personnel records
supports a conclusion to that effect. That he was arrested outside the
Mester prenises on August 21 and Septenber 16 is insufficient to inpeach
those records. This is not an enployer shown to have naintained a cash
payroll and there is no inplication that the respondent's books have been
cooked to frustrate either enployer sanctions or another |aw enforcenent
program

Prior to the start of hearing neither respondent nor the judge was
aware that the Service would call Arriaga as a wtness. To rebut
Arriaga' s testinony, respondent tendered certain exhibits for the purpose
of establishing that conpany records conported with its litigating
position, i.e., that no individual by that nane had been enployed by
Mester during any relevant period of tinme. Those exhibits, received in
evi dence, conprise virtually all the payroll checks issued from May 12,
1987 to Cctober 2, 1987 (exh. AA), certain enpl oyee reports (exh. 2Z), and
California State quarterly enpl oyee wage returns (exh. O.

There was a nodest nunber of om ssions, including payroll checks
unaccounted for. In rebuttal to the INS post-hearing opening brief,
respondent attached certain evidentiary materials to its reply brief. INS
noved to strike. Respondent filed a response and a notion to suppl enent
the record, acconpanied by proposed exhibits BB and CC. As previously

nmentioned, | afforded INS an opportunity to reply; its reply dated June
8, 1988, contends, inter alia, opposing receipt of the evidentiary
materials, that respondent "~ “has still not accounted for all 96 m ssing
checks.'' That argunent is dis-
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i ngenuous. Exhibit BB is a statenment by Carol Vaughn, respondent's
bookkeeper, which, together with exhibit CC, containing copies of certain
previously onitted checks, accounts for substantially all the mssing
i nstruments.

Whet her one or nore than one such instrunment renains unaccounted
for, it seens to be the INS position that the Arriaga enpl oynent in that
nane i s proven since according to his testinony he was only paid once in
that nanme by check. However, his testinmony is that he was so enpl oyed
fromMay 6, 1987 until August 21, 1987, and again from Septenber 6 unti
Septenber 16 of that year. | reject, as not credible in the face of
rebuttal evidence already of record, the claimthat he was on the payrol
as Arriaga as he testified, without having received but one paycheck.
Even if a few Mester payroll checks renmain unaccounted for, | cannot find
upon a preponderance of the evidence that he was enployed in the nane of
Arri aga.

I had no substantial doubt before receipt of these post-hearing
exhibits that the personnel records, upon analysis, refuted the INS
evi dence which consists solely of the Arriaga testinony. These exhibits
serve the record by reducing uncertainty. Treating the respondent's
notion as one to reopen the record for the limted purpose of receiving
the two late-filed exhibits, | have granted the notion and exhibits BB
and CC are received in evidence. | am unable to make a finding that
Arriaga was enployed under his own nane by Mester at any tine rel evant
to this case. That he may have been enpl oyed under still another nane is
a possibility not accounted for by the record in this proceeding and is,
accordingly, no part of this case.

By charging a violation of knowingly continuing to enploy an
unaut hori zed alien, the NIF calls for proof both of notice and w ongful
intent, e.g., the absence of good faith. Neither can be shown here. It
is established that Arriaga had been enpl oyed as Mari o Lopez-Vega but not
that he had been enployed as Ernesto Arriaga-Lopez. In view of the
conclusion that the evidence fails to support a finding that Arriaga was
enpl oyed in that nanme, the allegation at (B) of the charge is a nullity,
i.e., Arriaga, not having been enployed under that nane, it is
nmeaningless to inform the enployer that said individual is an
unaut hori zed al i en.

The amendnent to the allegation to include also the nane of Jesus
Gonzal ez-Picazo is no nore successful, since Gonzalez did not beconme a
Mester enployee until Septenber 21, 1987. By definition, no other
foundati on having been laid, the Septenber 3 citation necessarily was the
sole basis for the allegation in the NIF that respondent was " inforned
on Septenber 3, 1987 as to the
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Arriagal/ Gonzal ez unauthorized alien status with respect to enpl oyment by
Mester. This record fails to disclose that either the name CGonzal ez or
the nane Arriaga was known to Mester on Septenber 3.

It is contrary both to logic and fairness to ascri be know edge of
a state of facts not yet in existence, i.e., Ernesto Arriaga-Lopez aka
Jesus Conzal ez-Picazo. Stated differently, at the tinme of the citation
which provides the exclusive foundation for the charge that as of
Septenber 3, 1987, Mester was inforned that Arriaga was "~ ~an alien not
authorized to work in the United States,'' no one by that nane was on the
payroll and any enploynent or other relationship with Gonzal ez on the
part of either Mester or Arriaga was prospective only.

In any event, allegation (B) is but a predicate for allegation (O
Assuming that (B) was intended to describe a violation, it would have
been a violation insulated from enforcenent action as a matter of |aw
8 U S.C 1324a(i)(2).

Allegation (C is wunproven because, as just discussed, it is
i npossible to conmunicate notice as to the status of an enpl oyee who is
not known by the enployer to be an enployee at the time the purported
notice is comunicated or at any tinme prior to that notice. There is no
substantial evidentiary basis for an inference that, as of Septenber 16,
1987, the nane Arriaga had been used by any person enployed by Mester.
Conzalez is a stranger to this record at all tines prior to Septenber 21
1987. Mbreover, allegation (C depends for its effectiveness on facts
said to exist with respect to Arriaga as of Septenber 16, presunmably, but
not self-evidently, his arrest on that date. Therefore, any culpability
for a switch in the Arriaga/ Gonzal ez identity which occurred on or after
Sept enber 21, cannot be founded on an allegation grounded in events of
Sept enber 16.

What ever notice the events of Septenber 3 and 16 nmay have provi ded
to Mester they did not provide warning of the need to defend against a
charge of unlawful enpl oynent occurring not earlier than Septenber 21 and
involving an entirely different set of facts than that which provided the
predicate for both the citation and the Notice of Intent to Fine. This
is not sinply a problemto be cured by confornming the pleadings to the
proof. It is rather of the essence of fair hearing. See, e.g., 5 US.C
554(b)(3). For all these reasons, count 4 is dism ssed.

3. Count 5

Count 5 charges Mester with violating 8 U S. C. 1324a(a)(2) for
continuing to enploy Mguel Castel-Garcia knowi ng that he had
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becone an unauthorized alien wth respect to such enploynent
Castel -Garcia was hired by Mester on October 6, 1986, and was absent from
approxi mately Decenber 11, 1986 until April 22, 1987.

INS characterizes Castel-Garcia's absence as a termnation on
Decenber 10, 1986, which effectively ended his grandfathered status.
Mest er acknow edges that M guel Castel-Garcia was terni nated on Decenber
10, 1986, was rehired on April 22, 1987, and was term nated on Septenber
17, 1987 wupon order of the INS. Testinony of Saturley and Hunter,
however, nmkes clear respondent's belief that Castel-Garcia was to be
treated as a grandfathered enployee in reliance on the original date of
hire.

The 1986 Attendance & Vacation Schedul e (Schedul e) for Castel-Garcia
i ndi cates ten unexcused absences begi nning on Decenber 11 and conti nui ng
t hrough Decenber 24, 1986 followed by two days as holidays; the 1987
Schedule is lined through from January 1, 1987 until April 22, 1987,
indicating that Castel-Garcia was not working during that period. Barry
Mester noted at hearing that it was the nature of the people who work at
Mester that they might “~“go to be on leave for a week and return in five
or six weeks.'' (Tr. 688). His testinopbny denponstrates extrene informality
and flexibility in tolerating enpl oyee absences.

A stranger nay question how a business with up to 90 enpl oyees can
function if it is subject to the whim of enployees as to when they nay
depart and return from unschedul ed, extended absences.

However, | RCA does not substitute the stranger's judgnent for that
of the enployer. There remmi ns, however, the question whet her under |RCA
a point of tine is reached when the absence is so long as to bring into
the question the bona fides of the claimthat the enpl oynent continues
t hroughout the absence.

The INS regulation provides that an enployer need not verify an
enpl oyee's eligibility if the enployee is continuing his or her
enpl oynent and at all tinmes has a reasonabl e expectation of enploynent.
8 CFR 274a.2(b)(1)(viii). The regulation defines ~“continuing
enpl oynent'' to include situations where:

The enpl oyee takes approved paid or unpaid | eave on account of study, illness or
disability of a famly nmenber, illness or pregnancy, maternity or paternity | eave,

vacation, union business, or other tenporary |eave approved by the enployer.
(Emphasi s added.) 8 CF. R 274a.2(b)(1)(viii)(A).

Notwi t hstandi ng Barry Mester's suggestion that extended absences are
commonpl ace, Saturley concedes that while such enpl oyees m ght be rehired
if a job were available, there is no guarantee of re-enploynent. In the
case of Castel-Garcia, there are ten consecutive, unexcused absences
foll owi ng which he was |lined out on the schedule. In addition, in April
1987, Castel-Garcia conpl eted
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an entirely new application form and a second enpl oyee payroll card was
i ssued containing the phrase "~“rehire 4/22/87.'" It is unreasonable to
concl ude, considering also that the absence l|lasted al nost four nonths,
that Castel-Garcia continued in his enploynent and had at all tines a
reasonabl e expectation of enploynent. These circunstances take the
Castel -Grcia situation out of Mester's general rule that unschedul ed
extended absences nmmy reasonably be understood to contenplate
uni nterrupted enpl oynent stat us.

The citation included Castel-Garcia' s nane, erroneously showi ng a
hire date during Decenber 1986. Rather than challenging the accuracy of
the citation, Mester clains that it sat back assuming that the citation
was simply wong since a conputer list bearing the correct date of hire
had been provided to the agents during the Septenber 2, 1987 inspection

Mester suggests that the citation was inaccurate and also was
i nconplete because INS failed to inform it that Castel-Grcia had
previously been arrested as an undocunented alien, an that the citation
therefore was insufficient to put Mester on notice of Castel-Garcia's
unaut hori zed status. | do not agree. Mester asserts a good faith belief
that no Form I-9 was required on the premse that the enployee was
gr andf at hered. However, upon receipt of the citation, it cane under a
duty to nmake specific inquiry. This duty is particularly apt where the
di screpancy should be understood as affecting a distinction between a
state of facts requiring an I-9 verification and one which does not.

The issuance of a citation per se places an enployer on notice that
the enforcenment authority perceives that the status of one or nore of its
enpl oyees is questionable and inposes on the enployer the duty to nake
further inquiry regarding the enpl oyee's status. Here, where Mester noted
a contradiction between the citation and the conpany's records, it was
under a duty to inquire or investigate further. |nperfect communications
between the INS and Mester do not, as | have already suggested, serve to
bar a finding of a violation

Accordingly, in addition to the findings and conclusions already
recited, | find and conclude that: (1) Mguel Castel-Garcia, fornerly a
grandf athered enpl oyee, terminated his enploynent on or about Decenber
10, 1986, by departing other than on an approved | eave within the neaning
of 8 CF.R 274a.2(b)(1)(viii)(A; (2) that regulation is a valid and
reasonabl e exercise of delegated authority to inplenent 8 U S. C. 1324a;
(3) by so departing, tantanount to having quit, the enployee forfeited
his pre-enactnment status as explained at 8 CF. R 274a.7(b)(1); (4) that
regulation is a valid and reasonabl e
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exercise of delegated authority to inplenent 8 U S C 1324a; (5)
Castel-Garcia's return to enploynent by Mester on April 22, 1987, was a
new hire wthin the neaning of IRCA;, (6) Castel-Garcia was an
undocunented alien who, |acking grandfathered status, was not authorized
to be enployed by Mester; (7) Mester was put on notice by the citation
that the INS perceived that Castel-Garcia was an unauthorized alien
enpl oyee; (8) upon receipt of the citation, Mester had an affirnmative
duty to inquire specifically and in a tinmely fashion concerning the
conti nued enploynent eligibility of Castel-Garcia and the need to conply
with enploynent verification requirenents for that enployee; (9) Mster
failed to nake such tinely inquiry and continued Castel-Garcia on the
payrol|l until Septenber 17, 1987; (10) Mester's delay from Septenber 3
to Septenber 17, 1987, in discharging Castel-Garcia is unreasonable; and
(11) in view of all the foregoing, Mester is in violation of 8 U S.C
1324a(a)(2) for the continued enploynent of M guel Castel-Garcia.

4. Count 6

Count 6 charges Mester with violating 8 U S C 1324(a)(2) for
continuing to enpl oyee Ranmiro Santoyo-Zavala at |east until Septenber 16,
1987, knowing that he was not authorized to work in the United States.
Sant oyo- Zaval a had been hired by Mester on April 27, 1987.

Mester asserts that the Septenber 3 citation was the first the
conpany was notified that Santoyo-Zavala was "~ "an illegal alien from
Mexi co, '' but contained obvious errors in that the citation stated that
no 1-9 for Santoyo-Zavala had been conpleted; the conpany files did, in
fact, contain a Form -9 for Santoyo-Zaval a, dated Septenber 1, 1987. As
in the case of Mguel Castel-Garcia (count 5, supra), Mester clainms it
was confused by the citation, checked its personnel files, sawa Forml-9
for Santoyo-Zaval a, and concluded that it was in conpliance.

Mester clains to have believed that Santoyo-Zaval a as the hol der of
an 1-94 was eligible for legalization as a special agricultural worker
and was, therefore, a pernissible enployee. In fact, the enployee's card
did have a legalization office notation and referred to 210(a), an
apparent reference to statutory authority for legalization

Respondent, relying upon the 1-9, rather than the citation, took no
responsive action until, by its own admission, it checked its personnel
files for Santoyo-Zaval a and the Handbook and subsequently termninated the
i ndi vidual's enploynent. Fred Hunter's Septenber 22 letter (exh. 28) to
the INS stated:

Ranmiro Sant oyo- Zavala. Although there was an 1-9 in this persons
file, it was not totally conpleted or signed because we were unsure
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if the supporting docunmentation we received fromhimwas sufficient
proof of his right to work in the U S. Upon referring nore closely
to the Enployer's Handbook, it was decided that the infornmation he
provi ded was insufficient and he was therefore terninated.

The Handbook had been in respondent's possession at |east since July 2,
1987, an additional copy having been delivered on Septenber 3 and handed
to Barry Mester. At page 13, the Handbook provides that an individual in
possession of an 1-94 Arrival -Departure Record " “may only be enployed if
the docunment bears an enploynent authorization stanp.'' The Handbook
makes clear that an 1-94 is relevant to enploynent status if, but only
if, it bears an enploynent authorization stanp. Santoyo-Zaval a's docunent
here was not endorsed with that stanp.

The record suggests sone conflict as to whether, in fact,
Sant oyo- Zaval a was di scharged as early as Septenber 22. Payroll records
and a ~"To Wiom It My Concern'' letter dated Septenber 28, 1987, signed
by Carol A Vaughn, as bookkeeper, confirm that Santoyo-Zavala was
enpl oyed by Mester until Septenber 24, 1987, two days after Hunter's
| etter quoted above.

Whet her Sant oyo-Zavala's |ast day on the job was Septenber 24, or
even a few days earlier, respondent was on notice from Septenber 3 that
the INS questioned his status. Self-serving assunptions on the part of
the enployer that the INS citation nust have been in error because it did
not conport with those assunptions is an insufficient defense.

Havi ng received the Septenber 3, 1987 citation, Mester was on notice
that |INS perceived that there were problens wth Santoyo-Zaval's
enpl oynent status and, therefore, Mester had a duty to inquire and
investigate in order to resolve discrepancies between the citation and
its personnel records for Santoyo-Zavala. An enployer fails at its risk
to make pronpt, specific inquiry. Only after reviewing the individual's
situation a second tine and referring nore closely to the Handbook did
Mest er conclude that the docunentary information provided by
Sant oyo-Zavala was insufficient and thus ternmnated him on or about
Sept enber 24, 1987.

The record does not inform of the exact date on which respondent
formed the judgnent that the enploynent of Santoyo-Zavala should be
termnated. It is characteristic of enploynent at Mester, according to
Barry Mester, that enployees cone and go fairly freely. In that |ight,
there is no reason to suppose that nmmnagerial considerations cause any
significant delay between the tinme the decision to term nate an enpl oyee
is reached and the actual date of ternmination. It is reasonable to
conclude, therefore, that Mester did
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not reach a conclusion on the validity of the enploynent unti
approxi mat el y Septenber 22, 1987.

Both as a matter of fact, and of Mester's understandi ng as conceded
in its Septenber 22 letter, an 1-9 for Santoyo-Zavala had not been
conpl eted. Respondent, therefore, cannot successfully naintain that it
was in good faith conpliance with the paperwork requirenents, as a
defense to the continuing enploynent charge. 8 U S.C. 1324a(a)(3).

Accordingly, in addition to the findings and conclusions already
recited, | find and conclude that: (1) Ranmiro Santoyo-Zavala was hired
by Mester on April 27, 1987; (2) Santoyo-Zaval a was an undocunented alien
not authorized to work in the United States; (3) Mester was put on notice
by the citation on Septenber 3, 1987, that the INS perceived that
Sant oyo- Zaval a was an unauthorized alien enployee; (4) upon receipt of
the citation, Mester had an affirmative duty to inquire specifically and
in a tinely fashion concerning the enployee's status as to enpl oynent
eligibility; (5) Mester failed to nake such tinely inquiry and conti nued
Sant oyo-Zavala on the payroll until Septenber 24, 1987; (6) the tine
period from Septenber 3, 1987, until respondent termi nated the enpl oyee
was unreasonably long; and (7) in view of all the foregoing, Mester is
in violation of 8 U S. C. 1324a(a)(2), for the continued enploynent of
Ram ro Sant oyo- Zaval a.

5. Count 7

Count 7 charges Mester wth continuing to enploy Juventino
Barranca- Bal | asteros?' after Septenber 17, 1987, in violation of 8 U S.C
1324a(a) (2) knowi ng that he had becone an unauthorized alien with respect
to such enploynent. Barranca-Ballesteros was hired on or about July 13,
1987, and resigned from Mester's enpl oy on Septenber 21, 1987.

The Septenber 3, 1987 citation notified Mester that "~ Juventino
Bal | asteros B., a "~ "Special Rule'' alien, was stilled enployed after
Septenber 1, 1987, with no work authorization docunent recorded on Form
[-9."" Mester clains that the citation was clearly erroneous: the -9
execut ed Septenber 1, 1987, reflects proper work authorization in the
form of a social security nunmber card and a California driver's |icense
establishing identity. In addition, Mester asserts that it was confused
about the citation because INS had never previously nentioned the special
rule issue. Agents Shanks, testifying that the word "“pending'' witten
in on the portion of the formto be filled in by the enployee where the
status cl ai mred boxes

) spelled on the NIF, and throughout, by the Service, but as spelled by
respondent, is Ballesteros; this decision uses the latter spelling.
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went unchecked, suggested that the enployee intended to apply for anmesty
under the new | aw

Once again the enployer assuned the citation was in error because
it appeared to be in conflict with the enployer's understanding of the
facts. Here, however, the burden on the enpl oyer to make pronpt, specific
inquiry of the INS is greater than where there is conflict alone because
the citation alleged natters, i.e., "~“special rule'' status, a term
previ ously unknown to the enpl oyer.

Eventual ly, as recited in the Septenber 22, 1987 letter to INS
Mest er conceded that "~ [i]nasnmuch as you had inforned us that if he did
not currently have proof of lawful admittance he was ineligible for work,
his enpl oynent was termnated.'' Conpany records reflect t hat
Barranca-Bal | esteros was on Mester's payroll until Septenber 21, 1987
when he resigned to return to Mexico. As with respect to counts 5 and 6,
Mester's difficulties in reconciling its records with the allegations in
the citation would have been alleviated had it kept in nmind the
provi sions of the Handbook

On page 2 of the Handbook, directing How to Conplete Form1-9, it
is stated:

Until Septenber 1, 1987, if an enpl oyee indicates that he or she intends to or has
applied for legalization, Special Agricultural Wrker (SAW, or Cuban/Haitian
entrant status, the enployee is covered by a "“special rule'' and the enployer
shoul d follow the instructions on page 4.

Page 4 under the heading "~ ~"HOWTO FILL QUT FORM |-9 | F THE SPECI AL
RULE APPLIES,'' in turn, states as foll ows:

Enpl oyers may hire applicants or prospective applicants for |egalization, SAW or
Quban/ Hai tian entrant status. Until Septenber 1, 1987, these applicants are covered
by a ““special rule'' that authorizes them to work without providing enploynent
eligibility docunents. " “Special rule'' enployees will need to fill out the 1-9
.l. 1. and provide one of the specified documents that established identity (see
List Bin Part Nine). The enployer should review the identity docunent. It should
appear to be genuine and to relate to the individual.

After Septenmber 1, 1987, the " “special rule'' expires, and these applicants wll
need to show a work authorization docunent to be hired or to continue to work.
Enpl oyers nust update the Form |1-9 by recording the work authorization docunent
information on the Form (Enphasis indicates italics in original).

Respondent suggests, on brief, that in the citation INS had not
directed it to terminate Barranca-Ballesteros and did not refer to him
as " illegal.'"' Sinply put, the portion of the Handbook quoted above
i nformed enployers that as of Septenber 1, 1987, the prior status of

““special rule'' enployers was altered.

Respondent al so asserts that it was not directed to termnate the
enpl oyee. | am unaware of any requirenent that INS direct an enployer to
fire any individual; it is sufficient that INS inform an enpl oyer, not
otherwi se fully apprised, that an enpl oynent ap-
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pears to be unauthorized by, or in violation of, IRCA It follows that
Mester failed in its burden to nmke tinely inquiry and to take
consequential action. As in count 6, supra, Mester delayed too | ong.

Conpany records denpnstrate that Barranca-Ball esteros resigned on

Sept enber 21, 1987. Mest er failed to properly tern nate
Barranca-Ball esteros within a reasonable tine after learning of his
unaut horized status, i.e., the enployee was no longer entitled to
““special rule'' status. The specific directions in the Handbook on

““special rule'' enployees do not pernit the enployer after Septenber 1,
1987, to rely alone on docunents subnmitted by the enployee to establish
enploynent eligibility and identity. Once INS inforned respondent, by the
citation (exh. 22), that ~"no work authorization docunent'' was
““recorded on Form1-9,''" Mester should have nmade specific inquiry. (See
supra, at p. 35, quotation from Handbook, p. 4). Respondent's initial
conpliance with enploynent verification requirenents fails to establish
a good faith affirmative defense in light of reference in the citation
to the "“special rule'' status of Barranca-Ballesteros. See 8 C F. R
274a. 4.

Accordingly, in addition to the findings and conclusions already
recited, | find and conclude that: (1) Juventino Barranca-Bal |l esteros was
hired by Mester on or about July 21, 1987; (2) as of Septenber 1, 1987,
Barranca- Bal | esteros had beconme an undocunmented alien not authorized to
work in the United States; (3) Mester was put on notice on Septenber 3,
1987, t hat the |INS perceived that Barranca-Bal | esteros was an
unaut horized alien enployee; (4) wupon receipt of the citation on
Sept enber 3, 1987, Mester had an affirmative duty to inquire specifically
and in atinely fashion as to the enploynent eligibility of the enployee;
(5) Mester failed to nake such tinely inquiry or take consequential
action and continued Barranca-Ballesteros on the payroll until he
resigned on Septenber 21, 1987; (6) Mester's Septenber 22, 1987 letter
to INS acknow edges Barranca-Ballesteros' unauthorized status; (7)
Mester's delay in effecting discharge of Barranca-Ball esteros foll ow ng
the Septenber 3 notice was unreasonable; and (8) in view of all the
foregoing, Mester is found to have violated 8 U S.C. 1324a(a)(2) for
continuing to enploy Barranca-Ballesteros after Septenber 17, 1987,
knowi ng that he had becone an unauthorized alien with respect to that
enpl oynent .

6. Count 8
This count, alone anmobng the Form |-9 charges, is separately
anal yzed, in light of the reasons for disposition of count 4. The result

woul d be the sane regardl ess of any hypothesis on which to dispose of
counts 8 through 17.
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Count 8 charges Mester with failing to present a Form I-9 for
Ernesto Arri aga-Lopez on Septenber 25, 1987.

The very proof that persuades ne that the individual testifying as
Ernesto Arriaga-Lopez worked at Mester under the nanmes of Mario
Lopez-Vega??> and Jesus Gonzel ez-Piczo,? considering also that there is
nothing in the personnel records in evidence to establish enploynent in
the name of Ernesto Arriaga-Lopez, | am persuaded that there is
insufficient evidence to suggest that a Form [-9 should have been
conpl eted and presented by Mester for Arriaga on Septenber 25, 1987. In
short, Mester was not required to conply with the enploynent verification
requirenents of 8 U S C. 1324a(b) for an individual naned Ernesto
Arri aga- Lopez.

INS did not anend Count 8 alleging a paperwork violation to include
Jesus Gonzal ez-Picazo, in addition to Arriaga (as it did at count 4).
Mester could not reasonably or logically be held liable for a failure to
conplete or present a Form |I-9 for Jesus Gonzal ez-Picazo at any tine
prior to Septenber 21, 1987, because he was not a Mester enpl oyee prior
to that date. The record does include an |1-9 for Gonzal ez dated Septenber
21, 1987, which was presented to INS on Septenber 25, 1987.2% Count 8 is
di sni ssed

7. Counts 8 through 17

Counts 8 through 17 each charge Mester with not having presented a
Form 1-9 for an identified individual on Septenber 25, 1987. The
provisions of the NIF in this respect have already been sunmmarized. In
view of the result reached in the di scussion which follows, with the one
exception of count 8 already discussed, it is unnecessary and
i nappropriate to anal yze the evidence.

This is not a common |aw cause of action-it is, rather, a civi
enforcenent action to inpose sanctions exclusively authorized by statute
as part, and in aid, of newWy enacted public policy. IRCA directs that
“Tif the administrative |law judge detern nes, upon the preponderance of
the evidence received, that a ... [respondent] ... naned in thenplaint"''
committed a violation of that policy, the judge "“shall state his
findi ngs of fact "' and inpose certain penalties. specified additiona
and greater penalties are discretionary with the judge. 8 U S. C
1324a(e)(3). Wth precision, if not clar-

22Np. 1-9 Form was required to have been conpleted or presented by Mester for
Mari o Lopez-Vega on either Septenber 2 or Septenber 25, 1987; having been enpl oyed
prior to Novenber 7, 1986, Lopez-Vega was a ganfathered enpl oyee, See section
101(a)(3)(A) of Pub. L. 99-603; 100 Stat. 3372; 8 U.S.C. 1324a (note); 8 CF.R
274a.7(a).

23For di scussi on of proof, see, supra, at 111 J 2.

245ee Exhibit 5, p. 2.
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ity, the statute distinguishes between the penalties for violation of the
policy against enploynent of unauthorized aliens and the penalties for
paperwork violations. At least four inportant distinctions deserve
enphasi s:

(1) anong penalties which follow directly from a finding of a
violation, differential mnimumcivil noney penalties are prescribed, and
additional requirenents inposed for enploynent but not for paperwork
vi ol ati ons;

(2) the penalty for paperwork violations is self-contained, i.e.
only a civil noney liability ~“of not less than $100 and not nore than
$1,000 for each individual wth respect to whom such violation
occurred,'' but for unlawful enploynent the range is higher, and
successive violations twice trigger still higher ranges.

(3) unauthorized enploynment findings may |ead also to exposure to
crimnal and injunctive liability for engaging in a "~ “pattern or
practice'' of enploynent violations; and

(4) "~ “good faith'' conpliance with paperwork requirenents, an
affirmative defense in a case of unauthorized enploynent, is but one
anong five elenents to which "“~“due consideration shall be given'' in

determ ning the anount of the penalty for paperwork violations.

The extrenely explicit drawing of fine lines, the statutory
del i neation anong penalties, nakes clear the detailed focus brought to
bear on the new venue. This Congressional focus nust be understood in
context of the statutory conferral of an opportunity for hearing under
the APA, with the judge's decision and order becoming final unless in 30
days the reviewing authority nodifies or vacates it. It necessarily
follows that the sane care nust be given in the inplenentation of the
statute. Common | aw causes of action are not involved here. Rather,
statutory enforcenent authority is involved. Wat mnmight be tolerable in
ot her contexts becones intol erable when the focus is on the |level of care
needed to provide adequate notice in a conplaint.

That care inparts a responsibility to OCAHO and to the judge, no
less than to program officials. Here, the INS regulation inplenenting
| RCA provides, with no equivocation, that “~“[alny refusal or delay in
presentation of the Fornms 1-9 for inspection is a violation of the
retention requirenents as set forth in section 274A(b)(3) of the Act.’
(Enphasis added). 8 C.F. R 274a.2(b)(2)(11).

Par agraph 274a2 title 8 C F.R "~ “Verification of enploynent
eligibility'', containing four subparagraphs, (a) through (d), appears
to constitute the entire INS regulation of paperwork requirenents;
subparagraph (b) is entitled "~ Enploynent verification requirenents."''
In the entire regulation, 8 C.F. R 274a.2, the quoted text is the only
reference to a specific 274A (8 U.S.C. 1324a) provision. The
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INS necessarily intended by that unique reference to inform the public
of a very particular natter: that the obligation that an enployer be
prepared to present |-9s, although not a requirenent in the literal text
of the statute, mnmust be understood as called for by the statutory conmmand
to retain the Form1-9.

The significance of the citation is inescapable. It nust be given
neani ng and effect. This is the INS nessage to enployers that they may
be called on (with at |east three days' notice), for inspection of their
lI-9s. 8 C.F.R 274a.2(b)(2)(ii). It is, at the sanme tine, the nessage
that the statutory authority for the obligation to "~ “present'' is, by the
Service's own reckoning, the provision of law cited in the quoted
regulation, i.e., section 274a(b)(3) of the Act.

| nexplicably, however, the NI F charges Mester with violating not
section 274A(b)(3) of the Act but section 274A(b)(1). As already
di scussed, counts 8 through 16 allege paperwork violations, all in terns
of ““failure to present.'' But the cover sheet, the "~ “charge sheet'' so
to speak, alleges violation of subsection (b)(1l) of the statute. Wiuere
the factual allegations are not consistent with the specification of |aw
said to have been violated, the flaw is pervasive. Here, where the | ega
specification cannot be identified with certainty, for the reasons
di scussed below, the flawis fatal to the charge.

The statute provides a conprehensive system of paperwork conpliance
i nperatives for the Enpl oynent Verification System 8 U S.C. 1324a(h):

(1) Attestation after exam nation of docunentation ... (2) Individual attestation
of enployment authorization ... (3) Retention of verification form

The narrative portion of the NIF alleges conduct which could only
have been viol ative of subsection (b)(3), not (b)(1), of the statute, if
its own regulation is to be believed or foll owed. The regulation on N Fs
is instructive (8 CF.R 274a.9(c)(1)(i)):

The the respondent of the act or conduct alleged to be in violation of law, a
designation of the charge(s) against the respondent, the statutory provisions
alleged to have been violated, and the penalty that will be inposed. Notice of
Intent to Fine will contain a concise statenent of factual

al l egations informng

The error of the statutory citation is conpounded by citing as one of the
““provision(s) of law' said to have been violated '8 CF.R
274a.2(b)(ii)."" In point of fact and law there is no such regulation as
274a.2(b)(ii). No such ““law ' could, therefore, have been vi ol at ed.

Did INS intend to charge and did it try its case as if it had
charged a violation of 8 CF.R 274a.2(b)(1l)(ii), an allegation which
woul d have conprehended proof of failure properly and tinely to conplete
| -9s?

92



1 OCAHO 18

O, instead, did INSintend to charge and did it try its case as if
it had charged a violation of 8 CF. R 274a.2(b)(2)(ii) which, as quoted
and di scussed above, would have conprehended proof of "~ “refusal or del ay
in presentation of the Forns |-9.'

If INS neant the first, its ~“failure to present'' charges are not
consistent with either its statutory (because erroneous) or regulatory
(because nonexistent) predicate. If it nmeant the second, its statutory
predicate is inconsistent with its intent, and its regulatory predicate
i s nonexi stent.

On either supposition, the regulatory citation is a |lega
i npossibility. On the first, the narrative charge inforns of different
conduct than that reasonably conprehended by the “'failure to present’
charge. On the second, the NIF portends a different violation than the
one prosecuted. The conclusion is inescapable that the Service breached
its own requirement to neaningfully inform respondent concerning the
charges intended to be alleged. 8 CF. R 274a.9(c)(1)(i).

This is not nerely a technical failure by an agency of governnent
to conply with its own regulation. It is, even nore inportantly, the
source of uncertainty and confusion. The reality is that it is unclear
on which theory the Service tried the case. Indeed, on brief there are
references both to failure to conplete and to present.

The Service, whether or not mndful of the difficulty discussed

here, would have nme conclude that "“[t]he failure to prepare and/or
present the enploynent eligibility verification form (1-9), constitutes
a ... violation of Section 274A(b)(1),(2), and (3) of the Act. ...'' That

result would render neaningless any distinctions anbng the statutory
i nperatives, by granting judgnent on two of three which were never
pl eaded and where the one that was pleaded is inconsistent with the
all egations on which it rest. | cannot join in that result. Anpbng other
considerations, it is not possible for me in accord with 8 U S C
1324a(e)(3)(C) to determine "~ “upon the preponderance of the evidence''
that the enployer naned in the conplaint "~ has violated subsection (a)'
of title 8 U S . C. 1324a without knowi ng which anbng the provisions of
subsection (a) inplicated in the NIF by its ternms is in play.

It may be argued that the broad scope of the allegations contained
in the conplaint, i.e., the NIF, cure any deficiency otherw se arising
from the failure properly to specify with certainty the statutory
provision allegedly violated and to specify an existent regulatory
provi sion where any such provision presunably is intended. The question
may be asked whether these deficiencies nisled respondent or were
ot herwi se prej udici al
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The sinple and necessary answer, however, to such query is that the
conpl ai nt cannot conprehend nore than the underlying NIF which is not
whol esal e and general but particular in its recitation of nanes, dates,
and violations of law. See 8 C.F. R 274a.9(c)(1)(i), supra.

Wil e we can conceive of a conplaint drawn broadly enough to pernmit
proof of violation of one subsection of 8 U S . C. 1324a(b) to establish
violation of a different subsection, the conplaint here does not fit the

bill. To the contrary, this conplaint relies in terns on the underlying
and incorrect NIF, i.e., by the recitation that the United States "~

represents ... that the respondent has violated the provisions of 8
US. C 1324a ... [b]ased upon the allegations contained in the Notice of

Intent to Fine, incorporated herein as though fully set forth.

INS cannot have it both ways: either the violation is a failure
properly to prepare or conplete 1-9s, a cause of action arising under 8
U S C 1324a(b)(1) and (2), or it is a failure to properly retain or nake
avail able 1-9s, a cause of action arising under 8 U S.C 1324a(b)(3) as
confirmed by INSinits regulatory inplenmentation of IRCA i.e., 8 CF.R

274a.2(b)(2)(ii), supra.

Specification of failure to satisfy a statutory requirenment to
prepare and conplete mandatory paperwork in inplenentation of national
policy is not a specification of failure to satisfy a statutory
requirenent to retain and nmke available for inspection that sane
paper wor K.

As already noted, this case arose very early in the adninistration
of the new national policy. But anmbiguity in designating the provisions
of law alleged to have been violated in an enforcenent action
particularly during the early adninistration of new national policy
cannot be resolved in favor of that enforcenent action

Had INS intended to prove failure on the part of Mester to prepare
I-9s in conformity with regulatory inplenentation, it presunmably would
have cited subparagraph (1)(ii) of 8 CF. R 274a.2(b), consistent with
the statutory provision it did cite. If, instead, it intended to prove
failure on the part of Mester to present |-9s, it had a duty to cite the
correct statutory provision, and, if it intended to cite any regul atory
provi sion, an existent and correct one, i.e., subparagraph (2)(ii) of 8
C.F.R 274a.2(b). To conclude otherwi se would render neaningless the
di stinctions anmpbng the subsections of the statutory aggregation of
i nperatives, collectively known as paperwork violations, each conprising
a discrete public policy injunction within the "~ enploynent verification
system'' i.e., attestation by the enployer, 8 US. C 1324a(b)(1);
attestation by the enployee, 8 U S. C 1324a(b)(2), and the requirenent
for retention of the verifica-
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tion form 8 US. C 1324a(b)(3). As previously discussed, the INS
regul ati on nakes clear that subsection (b)(3) is inplicated in cases of
failure to present the I-9 for inspection. 8 CF. R 274a.2(b)(2)(ii).

The defects in counts 8 through 17 cannot be cured by reference to
Rule 15 of the Federal Rules of GCivil Procedure on anmended and
suppl enmental pleadings. The flaw here is too basic. | grant that all
concerned are early on the learning curve in the devel opnent of a new
substantive body of |law. However, traditional principles of fair notice
and fair hearing demand, perhaps even nore than in tine-tested venues,
an alertness to the need for scrupul ous adherence to basic principles.
It is obvious in retrospect that confusion engendered by the pleadings
infected the hearing; the parties at one or another tinme appear to have
tried the case on one or another theory of an 8 U S . C. 1324a(b)
vi ol ati on.

It remains for other cases whether or not INS may effectively charge
a violation of 8 U S C 1324a(a)(1)(B) or 8 U S.C 1324a(b), wthout
more. It is sufficient here to hold, as | do, that the NIF is fatally
flawed when it specifies a different statutory violation than the one
reasonably enbraced by the factual allegations, where the regulation
specified to have been violated is nonexistent, and it may only be
specul ated as to which regul ation was intended to be specified.

To restate: it is unclear, as the result of the anbi guous statutory
citation, considered in light of the nonexistent regulatory citation,
what was intended to be alleged and tried. It is not for the trial judge
to speculate as to which anong the statutory inperatives is at issue.

This is not a case where the judge can substitute an obviously
onmtted portion of a regulatory citation; it is absolutely unclear what
citation to substitute because anbng the three elenents, the factual
all egation, the statutory specification and the regul atory specification
no two are consistent as charged. Cearly, the conplaint nust be adequate
to provide notice. 5 U S.C. 554(b)(2) and (3); 8 CF.R 274a.9(c)(1)(i).
This conplaint did not adequately do so. To hold otherwi se would be to
ignore the statutory purpose of the APA whose requirenent for notice is
real, not fornmlistic.

This is a case where traditional notions of double jeopardy probably
do not apply.?® Nonethel ess, due process considerations suggest that a
heari ng conducted on unalleged violations ought not to be followed by
anot her hearing which puts the respondent to sub-

25Even in a crimnal proceedi ng, jeopardy typically does not attach where the
charge is dismssed after trial because of defects in an indictnent, Lee v. United
States, 432 U S. 23 (1977).
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stantially sinmlar proof. 26 Concepts of fairness inherent in principles
such as administrative finality and avoidance of duplicative hearings
demand no less. For all these reasons, counts 8 through 17 are dism ssed.

8. Cvil Penalties

Havi ng found violations of the prohibition against continuing to
enpl oy aliens knowi ng they were unauthorized as to those enpl oynents, 8
US C 1324(a)(2), with respect to counts 1, 2, 3, 5, 6 and 7, assessnent
of civil noney penalties and a cease and desist order are required as a
matter of law. Title 8 U S.C. 1324a(e)(4)(A) (i) calls for an assessnent
of not less than $250.00 nor nore than $2000.00 per unauthorized alien
with respect to whom a violation has occurred. INS, in its NF, seeks
$500. 00 per individual. The Act provides no guidance concerning what
criterion to consider in determning the anpbunt of the penalty. The
parties have provi ded no gui dance.

Cenerally, although not inevitably, the anmpunt of the penalty
asserted by INSin the NNF may be considered as a ceiling. Here, that sum
appears reasonable considering, as | do, an obviously aggressive
enforcenment conducted against an enployer <clearly failing in its
responsibilities during the very earliest days of programinplenentation
under the Act.

| consider also that it is appropriate to exercise in this case the
di scretionary authority of 8 US. C 1324a(e)(4)(B)(i) to inmpose an
additional civil penalty, authorized upon a finding that there has been
a violation of subsection (a)(1)(A) or, as here, of subsection (a)(2).
That provision authorizes an order to an enployer “~“to conply with the

requi rements of subsection (b) [of section 1324a(b)] ... with respect to
individuals hired (or recruited or referred for enploynent for a fee)
during a period of up to three years. ...'" If the enployer as to whom
such an order is entered fails to conply, the Attorney GCeneral is

authorized to file suit to obtain conpliance. 8 U S.C. 1324a(e)(8).
Enforcenment of an order of conpliance is in addition to the renedies
ot herwi se available to the Service for enforcenent of enployer sanctions.

An order of conpliance is appropriate in this case to make clear to
respondent the significance of the enpl oyer sanctions program i.e., upon
the recei pt on Septenber 3, 1987 of the citation containing allegations
of violations of | RCA respondent failed to recognize the need to respond
with tinely and specific inquiry and, as appro-

26See, e.g., Letica Corporation, Department of Transportation, RSPA File NO 87-
57-PPM Order of Administrative Law Judge (allowi ng notice of probable violation),
Yoder, J., June 6, 1988.
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priate, to cone pronptly into conpliance. Mester's denpnstrated | ack of
responsi veness to the enployer sanctions program suggests the need for
added incentive to conpliance in the future as can be expected from such
an order. | conclude that, given the enploynent violations found on this
record, it is reasonable to inpose an order pursuant to 8 US.C
1324a(e)(4)(B)(i) for a period of one (1) year comrencing thirty (30)
days after the date of this decision

V. ULTI MATE FI NDI NGS, CONCLUSI ONS, AND ORDER ?7

| have considered the pleadings, testinmony, evidence, nenoranda
briefs, argunents, proposed findings of fact and conclusions of |aw
submtted by the parties. Accordingly, and in addition to the findings
and conclusions already nentioned, | nmake the follow ng determnations,
findings of fact, and concl usions of |aw

1. As previously found and discussed, | determine, upon the
preponderance of the evidence, that respondent violated 8 US.C
1324a(a)(2), by continuing to enploy in the United States the aliens
identified in counts 1, 2, 3, 5, 6 and 7, knowing themto be, or to have
becone, unauthorized aliens wth respect to those enploynents by
respondent during a period of tine which ended approximtely on or about
Sept enber 25, 1987.

2. That those violations were charged subsequent to receipt by
respondent of a Septenber 3, 1987 citation which constitutes a condition
precedent to a proceeding such as this one, wth respect to such
violations arising during the period June 1, 1987 through May 31, 1988.

3. That once a citation is provided to the enpl oyer which indicates
that a violation of 8 U S.C. 1324a may have occurred during the period
June 1, 1987 through May 31, 1987, proceedings such as this one nay
initiate without regard to whether the enpl oyees or the type of violation
are the sane as in the precedent citation

4. That it is irrelevant by what neans respondent obtained notice
sufficient to formthe scienter by which it is concluded respondent knew,
or should have known, that the status of the enpl oyees was that they were
unaut hori zed al i ens.

2"Near the turn of the century, M. Dool ey observed that " “even the Supreme
Court reads the newspapers''. Reality dictates recognition that the nedia and others
will focus on the results of this first fully litigated proceedi ng before an
adm ni strative | aw judge under the new enpl oyer sanctions |aw. Wether or not the | aw
has begun to achi eve the ends sought by its enactnent ought not to be measured
however tentatively, by the results of this litigation. Rather, this decision and
order must be understood as an adnministrative adjudication, applying the |aw,
statutory and regulatory, to the facts adduced; it should provide no signal as to the
success or failure of enployer sanctions as visualized by the framers of that statute
or as inplenented by those charged with its administration
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5. That a good faith affirmative defense is unavailing to a charge
of violating 8 U S.C. 1324a(a)(2) where, as here, the respondent has
failed to establish conpliance with the requirenments of the enpl oynent
verification system established by and pursuant to 8 U S. C. 1324a(b)
whether that failure results from errors or acts of onission or
conmi ssion by either the enpl oyee or the enpl oyer.

6. That upon receiving notice that an enployee is or nmay be an
unaut horized alien, an enployer has the responsibility to nake specific
and tinely inquiry, as appropriate, and to pronptly discharge the
enpl oyee without awaiting directions fromthe governnent to effect the
di scharge where continued enpl oynent would reasonably appear to be in
violation of 8 U S.C. 1324a.

7. That the civil npbney penalty, assessed at $500.00 for violation
each, of counts 1,2,3,5,6 and 7, for a total assessnent to be paid by
respondent of $3,000.00, is just and reasonabl e.

8. That respondent shall cease and desist from violating the
prohibitions against hiring, recruiting, referring or continuing to
enpl oy unauthorized aliens, in violation of 8 U S. C. 1324a(a)(1) (A and

(a)(2).

9. That, in addition to the obligations of enployers, generally, to
conply with the requirenents of 8 U S C 1324a, respondent shall be
subject for a period of one (1) year, beginning thirty (30) days after
the date of this decision, to the direction of this paragraph to conply
with the requirenments of 8 U S.C. 1324a(b).

10. That counts 4 and 8 are dism ssed on the nerits for failure of
pr oof.

11. That counts 8 through 17 are dismissed for failure to state a
cause of action upon which a deternination nmay be nade of a violation of
8 U.S.C. 1324a(b).

12. That the record having been closed following the evidentiary
phase of the hearing, it is reopened for the limted purpose of receiving
into evidence respondent's post-hearing exhibits BB and CC, upon which
it is, once again, closed.

13. That, pursuant to 8 U S . C. 1324a(e)(6) and as provided in
section 68.52 of the interim final rules of practice and procedure of
this office, 28 CF.R 68.52, this decision and order shall becone the
final decision and order of the Attorney General unless within thirty
(30) days fromthis date the Chief Administrative Hearing Oficer shal
have nodified or vacated it.

SO ORDERED. Dated this 17th day of June, 1988.
MARVI N H. MORSE
Adm ni strative Law Judge

98



