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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Ji my-Jack Jackai, Conplainant v. Frito-Lay, Inc., Respondent; 8 USC
1324b Proceedi ng; OCAHO Case No. 88200165.

Appearances: YONA ROZEN, Esq. (G llespie & Rozen), Dallas, TX for
t he Conpl ai nant.
R SLATON TUGGLE |11, Esq.
JEFFREY A. VAN DETTA, Esq., and
DUANE C. ALDRICH, Esq. (Kilpatrick & Cody),
Atl anta, GA, for the Respondent.

Before: RICHARD J. LINTON, Admi nistrative Law Judge

ORDER DI SM SSI NG COVPLAI NT ( SETTLED)

On Cctober 27, 1988 Jimy-Jack Jackai, the Conplainant, filed a
conpl ai nt (subsequently anended) in this case against Frito-Lay, Inc.,
t he Respondent. The Notice of Hearing issued Decenber 22, 1988. After
certain reschedulings and postponenents, by order dated April 3, 1990 |
set the case for hearing in Dallas, Texas on July 10, 1990. By notion
dated June 13, 1990 the office of the statutory Special Counsel (0OSC
filed a notion to intervene for the limted purpose of addressing certain
legal matters which recently were focused as issues if the case proceeded
to trial.

By joint notion served June 21, 1990, Jackai and Frito-Lay,
announci ng that they have reached a full settlenent of the case and that

they have agreed to dismissal of the case "“with prejudice,'' have noved
to dismiss the case under 28 CFR 68.12(a)(2). GCbserving that the
settlenent and anticipated dismssal will elininate the reasons for its

notion to intervene, OSC, by notion dated and served June 20, 1990, noved
towithdraw its notion to intervene. In their joint notion to dismss the
case, Jackai and Frito-Lay assert that they do not oppose OSC s notion
to withdraw

Al t hough 28 CFR 68.12(a)(2) is anbiguous, | read the regulation as
recogni zing that the admnistrative |aw judge (ALJ) has sone
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di scretion in approving a disnissal. A contrary reading would nean that
the parties have an absolute right to a dismissal, with the ALJ's
approval being nothing nore than a ministerial rubber-stanp of the
parties' decision. In rare cases (not here) that interpretation could
| eave a represented party (not to nention a pro se party) at the nercy
of colluding |awers. (Again, every indication here is that Jackai, a
col l ege graduate, and Frito-Lay, a large corporation, have each been well
represented.) | do not think the Attorney General so intended, and 28 CFR
68.26, the Administrative Procedure Act, and | RCA give ALJs broad powers.

The parties have not attached a copy of the settlenent agreenment to
their joint notion to dismss. They assert it is not attached because
they have agreed that the terns of that settlenent are to remain
confidential. They allege, however, that "~ “pursuant to their settlenent
agreenent, M. Jackai has agreed to dismss this action with prejudice
with each party bearing its own costs, in return for the recei pt of good
and val uabl e consideration fromFrito-Lay, Inc.'

Al though the joint notion to dismss does not specifically request

that | dismiss with prejudice, a routine granting of the notion to
dismiss could inply approval of the ““with prejudice'' phrase of the
motion. | intend no such approval. Dismissal with prejudice is a

di scretionary ruling. Even though 28 CFR 68.12(a)(2) does not call for
the ALJ to be satisfied with the substance of a settlenent, as in section
68.12(c) with consent findings, or expressly provide that an ALJ in his
or her discretion my conduct a hearing to determ ne the fairness of the
settlenment and other itenms, id., | conclude that an ALJ may exercise his
or her discretion in the sane fashion respecting settlenents under
section 68.12(a)(2) for the reasons | expressed earlier. No copy of the
settl enent agreenent having been subnmitted with the joint notion to
dismiss, and no reasons advanced for disnissing with prejudice (other
than the fact of settlenent and the parties' assertion that they have
agreed it should be dismissed with prejudice), | decline to exercise hy
di scretion. Thus, the dismissal shall not be " “wth prejudice.'

Based on the joint notion to disnmss and 28 CFR 68.12(a)(2), | FIND
that the parties have announced reaching a full settlenment of the case,
that the parties have agreed to disnissal of the case, and that OSC s
motion to wthdraw its notion to intervene should be granted
ACCORDI NGLY,

I GRANT OSC s nmption to withdraw its notion to intervene, APPROVE

the joint notion to dismiss, CANCEL the hearing, DISM SS the conplaint,
and CLCSE the proceedi ng.
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SO ORDERED: At Atlanta, Ceorgia this June 28, 1990.

RI CHARD J. LI NTON
Adm ni strative Law Judge
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