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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Jesse C. Jones, Conplainant v. De Wtt Nursing Hone, Respondent; 8
U S.C. 8§ 1324b Proceedi ng; Case No. 88200202.

FI NAL DECI SI ON AND ORDER
(June 29, 1990)
SYNOPSI S

1. A citizen born in the United States, who s neither
foreign-1ooking nor foreign-sounding, is an individual covered by the
prohibition of 8 US C 8§ 1324b against wunfair immigration-related
enpl oynent practices and as such is protected from citizenship status
di scri mnati on.

2. An enployer who discharges an individual solely for failure to
present a specific docunent after such individual has already presented
legally sufficient docunentation to satisfy an enployer's obligation
under the enpl oynent verification systemof |IRCA violates the prohibition
against unfair inmgration-rel ated enpl oynent practices.

3. Upon a finding of unlawful citizenship status discrimnation
under | RCA, the discrimnatee is entitled to be reinstated to the
position |lost due to the unlawful act and to be awarded back pay fromthe
date of such act until the date of judgnent, less interim earnings,
absent a showing by the enployer that the discrimnatee was not duly
diligent in mtigating his |ost earnings.

4, In a private action pursuant to 8 U.S.C. § 1324b(d)(2), where the
enployer's ~“argunent is w thout reasonable foundation in | aw and fact,'
8 U S.C. 8§ 1324b(h), because the defense is found to be without nerit,
the discrimnatee is allowed reasonable attorneys' fees, to be awarded
upon a proper show ng therefor
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Appear ances: LUCAS E. ANDI NO, Esq., on behal f of Conpl ai nant.
W LLI AM AUERBACH, Esqg., on behal f of Respondent.
ANI TA J. STEPHENS, Esqg., on behalf of United States,

| nt ervenor.

|. Statutory and Regul atory Backar ound

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair immgration-related enploynent practices at section 102, by
anending the Immgration and Nationality Act of 1952 (INA § 274B)
codified at 8 U S.C. 88 1101 et seq. Section 274B, codified at 8 U S. C
§ 1324b, provides that ""[I]t is an unfair inmrigration-rel ated enpl oynent
practice to discrimnate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status. . . .'' (Enphasis added). Discrimnation
arising either out of an individual's national origin or citizenship
status is thus prohibited. Section 274B protection from citizenship
status discrinmination extends to an individual who is a United States
Citizen or qualifies as an intending citizen as defined by 8 US. C §
1324B(a) (3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions program enacted at Section 101 of I RCA (INA § 274A),
8 U S C 8§ 1324a, mght lead to enploynent discrimnination against those
who are ~“foreign looking'' or "~ “foreign sounding'
and those who, even though not citizens of the United States, are
lawfully in the United States. See "“Joint Explanatory Statenent of the

1237



1 OCAHO 189

Committee of Conference,'' Conference Report, IRCA, HR Rep. No. 1000,
99th Cong., 2d Sess., at 87 (1986). Title 8 U S.C. 8§ 1324b contenpl ates
that individuals who believe that they have been discrinnated agai nst
on the basis of national origin or citizenship may bring charges before
a newmy established Ofice of Special Counsel for Immgration Related
Unfair Enploynent Practices (Special Counsel or OSC). OSC, in turn, is
authorized to file conplaints before admnistrative |aw judges who are
specially designated by the Attorney General as having had special
training "~ respecting enpl oynent di scrimnation."' 8 US.C 8
1324b(e) (2).

IRCA also explicitly authorizes private actions. Wenever the
Special Counsel does not within 120 days after receiving a charge of
national origin or citizenship status discrinination file a conplaint
before an administrative law judge with respect to such charge, the
person nmaking the charge may file a conplaint directly before such a
judge. 8 U . S.C. § 1324b(d)(2).

Il. Procedural Sunmary

On April 19, 1988 Jesse C. Jones (Jones or Conplainant) filed a
charge with the Ofice of the Special Counsel (0OSC) against De Wtt
Nur si ng Hone (De Wtt or Respondent) al | egi ng an unfair
imrgration-related enploynent practice in violation of 8 US C 8§
1324b(a)(1)(B). By letter dated August 17, 1988 OSC advised that it had
found no reasonable basis ““on which to conclude that M. Jones was
termnated . . . because of his citizenship status.'' OSC advised that
it therefore would not file a conplaint before an adm nistrative |aw
judge but infornmed Jones that he could file his own action.

On Novenber 16, 1988 Jones filed a Conplaint with the Ofice of the
Chief Admnistrative Hearing Oficer (OCAHO alleging that De Wtt had
discrimnated against him on the basis of his citizenship status in
violation of 8 U S.C. § 1324b. On Novenber 22, 1988, OCAHO issued its
Noti ce of Hearing advising the parties of ny assignnent to the case, and
forwardi ng the Conplaint to Respondent. On Decenber 14, 1988, Respondent
timely filed its Answer to the Conplaint, in part denying and in part
concedi ng the allegations of the Conpl aint.

Si x prehearing conferences were held between March 2 and COct ober 25,
1989, five by telephone. On Septenber 12, 1989 a conference was held in
person, in New York City, to deal with the issue raised by counsel for
Conpl ai nant who had sought to be relieved from representation on the
ground that it was difficult to maintain contact with Conplainant. On the
under st andi ng t hat Conpl ai nant
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woul d better nmmintain such contact, counsel agreed with the bench to
remain in the case.

The evidentiary hearing was held in New York Gty on Novenber 7-8,
1989. Pending post-hearing briefing by the parties pursuant to the
schedul e agreed to at hearing, as confirned by ny Order dated Decenber
7, 1989, OSC filed a Mtion to Intervene on February 9, 1990. GsC
contended that °~“because this case presents for the first tinme the
interrelationship of the docunentation requirenents of Section 101 and
the citizenship status discrimnation prohibitions of Section 102 [of
IRCA] . . . its participation would ~° “contribute nmaterially to the
proper disposition of the proceeding,' .28 CF.R § 68.13.''!?

By order issued March 5, 1990, anmended March 9, 1990, | granted
OSC s notion to intervene, determining that ~"in light of its statutory
role, its intervention at this stage'' was appropriate. In light of the
OSC intervention, that order nodified the briefing schedule so that all
parties, including the intervenor, filed opening briefs on March 30, and
reply briefs on April 20; on May 4, 1990 Respondent filed a reply brief
to OSC s reply brief.

On April 19, 1990 Conplainant filed a Motion For Leave To Suppl enent
the Hearing Record pursuant to 28 CF.R 8§ 68.49 [ Now superseded by 28
CF.R 8 68.48 of the rules of practice and procedure of this Ofice
i ssued at 54 Fed. Reg. 48593 et seq., Nov. 24, 1989, to be codified at
28 C.F.R Part 68]. Conplainant requested the record be reopened to
receive as an exhibit Respondent's collective bargaining agreenent with
its Union with respect to conputation of "~“wages and benefits applicable
to Conplainant's position as a cook at De Wtt.'' On April 26, Respondent
filed an Qpposition, contending, inter alia, that receipt of such exhibit
woul d necessitate evidence in response. On May 1 Conplainant filed a
Motion for Leave to Submit Reply, claimng equity grounds in support of
his prior Mbtion. Respondent, on My 8, 1990, filed its Menorandum in
Opposition, reiterating its objections to reopening the record.

I1l. Statenent of Facts

Jesse C. Jones was born in 1949 at Harlem Hospital in New York City.
He received an Associate Degree in Social Sciences from Chanberlin Junior
Col l ege, spent a year at Boston College, and in 1984 obtained a
certificate for catering and general cooking from New York Food and Hot el
Managenent School. At the tine of

! But see United States v. Marcel Watch Corp., OCAHO Case No. 89200085 (March
22, 1990) as amended (May 10, 1990), Enmpl. Prac. Quide (CCH) 5263 (discussing such
interrel ati onship).
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hearing Jones was working at Manhattan Col | ege, enpl oyed by the Marriott
Cor porati on.

On February 3, 1988 Jones applied to Respondent for enploynent as
a cook. At the tinme of the alleged discrimnation, Respondent enployed
560 individuals. After filling out an application, Jones spoke with M.
Harol d Schwei ger, Respondent's Food Service Director (now retired), about
the position, duties, and salary.

On deposition, taken Novenber 2, 1989, Exh. 9,2Schwei ger stated that
he was fully responsible for food service in the kitchen, including
hiring and verifying enploynent eligibility on the Form I-9, 3which he
usually filled out by hand at the interview Schweiger requested Jones
to obtain a food protection certificate fromthe New York City Departnent
of Health, and to take a physical exam nation. On February 8, the State
agency certified that a replacenent food protection certificate was being
processed; Conplainant took a nedical exam and had the "~ papers filled
out by the doctor.'' Tr. 40. He presented these docunents to Schwei ger
who then approved his application

Jones began to work at De Wtt on February 18, 1988. The parties
di sagree as to when and what Jones was asked to present by way of
docunentati on necessary to satisfy an enployer's obligations under the
enpl oynent verification system established by and pursuant to | RCA

A. Conpl ai nant's Versi on

Jones testified that he was neither asked for nor did he provide his
New York State ldentification card (ID) or Social Security card to
Schwei ger on the day he applied, although he always carries his Social
Security card in his wallet. Jones never filled out a Form I1-9 at De
Wtt. Schweiger asked for a birth certificate and a Social Security card
two days after Jones began work. Instead, Jones gave him a Soci al
Security card and a New York State ID to take to the personnel office
About an hour later, Schweiger returned the docunents to Jones.

On Monday or Tuesday of the Next week, i.e., February 22 or 23, M.
Gracia Yap, Chief Detician at De Wtt, asked Jones for his birth
certificate. He was unable to produce it at that tine because

°Title 28 C.F.R § 68. 22(a)(4) provides that "“"[T] he deposition of a wtness,
whet her or not a party, may be used by any party for any purpose if the Adm nistrative
Law Judge finds: . . . (iv) That the party offering the deposition has been unable to
procure the attendance of the w tness by subpoena. . . .'' Tr. 276.

3The Form -9, Enployment Eligibility Verification Form is explained in nore
detail in Section IV.B. A specimen FormI1-9 is set out as an appendix to this Decision
and Order.
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his mother had it with her in Virginia. Jones tel ephoned his nother and
asked her to bring the certificate on her return to New York

The day after he spoke with Yap, Jones called Schweiger for a tine
to report to work the followi ng day. Schweiger replied that he could not
cone to work without a birth certificate. Jones expl ained that his nother
was bringing it back with her from Virginia. Schweiger repeated that
Jones could not work without the birth certificate. Subsequently, Yap and
Jones al so spoke and she reiterated that without a birth certificate, he
woul d be unable to work.

Jones' nother forgot to bring his birth certificate when she
returned to New York; she called her boyfriend in Virginia and told him

to mail it. The follow ng day, Schweiger called Jones and his nother
about the birth certificate; she told Schweiger that the ~““birth
certificate was on its way.'' Tr. 55. Schweiger again said that if Jones

did not have it, he did not have a job. Jones replied to Schweiger that
he did not ““think the birth certificate is sonething to stop ne [Jones]
fromworking.'' Tr. 55. Schweiger repeated his previous statenent.

De Wtt fired Conpl ai nant on or about February 26, 1988. Two weeks
|ater, Jones started working for the Riese Organi zation at Friday's where
he filled out an 1-9, providing his New York State ID and his Social
Security card. Starting March 20, 1989 and continuing through the dates
of the hearing, he was working at Manhattan College, enployed by the
Marriott Corporation, for which he also provided his Social Security card
and his New York State ID to conplete the 1-9. In fact, for his job
i mredi ately prior to De Wtt at the Hotel Plaza Athenee, Jones al so had
filled out an 1-9 producing his Social Security card and his Florida |ID
The Pl aza Athenee directed himto obtain a New York State ID

About a week after he was fired by De Wtt, Jones obtained his birth
certificate but did not personally notify Schweier. Instead, Jones
requested assistance from M. Gn, his ““influential friend.'' Tr. 81.
Gn referred Jones to an individual from Union Local D strict Four
Unable to reach Schweiger, this individual contacted a Ms. Lichtman at
De Wtt who refused to discuss Jones with him Jones was then referred
by anot her individual to M. Boneta at MFY Legal Services.

On March 2, Boneta called De Wtt and spoke with Schwei ger. Boneta
requested that Jones be rehired, Stating that Jones had a birth
certificate, New York State ID, and a Social Security card. Schweiger
refused Boneta's request that De Wtt rehire Jones. Jones was present
during these phone calls, although he did not speak to anyone at De Wtt
personal |l y; Jones preferred " sonmebody
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with authority that was nore aware of the handling of the system'' TR
81, to speak for him

B. Respondent's Version

On deposition, Schweiger stated that at his interview Jones
presented only his New York driver's license, which Schweiger copied
Exh. C It was his “~“practice to make a copy of anything like that at the
time that it was given'' to him Exh. 9 at 48. The copy of Jones' New
York IDin his personnel file at De Wtt is endorsed: "~ Seen the origina
copy on 2/3/88,'" bearing Schweiger's signature and the date of 2/3/88.
Exh. C. He stated that at the interview he told Jones that he needed his

" Social Security nunber, his green card, so forth . . . and his reply,
again, | stated, is that | believe it's in North Carolina . . . [and] he
would get it in aday or two. . . .'" Exh. 9 at 29

Schwei ger was positive that he did not see a Social Security card,
al though he had no recollection whether Jones gave him his Social
Security nunber; had he seen the card he would have copied it. He kept
after Jones to produce sone docunentation, a green card, Social Security
card or birth certificate, "~ “any one of the three."' I|Id. at 54. Jones
said he would produce the proper identification, but never did. On his
weekend off, Schweiger left word for Yap to renmind Jones that De Wtt
““needed his proper identification.'' Id.

Schwei ger did not renenber speaking with either Jones or his nother
on the phone regarding the birth certificate. He and M. Janice
Col e- Bl ake, who was Respondent's In-Service Coordinator,“agreed that
wi thout the "~ proper identification'' Jones could not work at De Wtt.
Col e-Blake said to Schweiger that "~ “proper identification'' would be a
" Social Security card, . . . green card . . . birth certificate.'' Id
at 35. From February 3 to February 19, 1988, Jones still had not produced
“Tanything,'' because if he had, Schweiger stated, “~"it would have been
i medi ately taken up to Ms. Col eblake [sic] and put on file.'' Id. at 58.

C. Not in Dispute Between the Parties

Jones' personnel file contains an unsigned, unattested Form1-9 in
which Part 1 contains typewitten entries but is otherwi se blank. Both
the inconplete 1-9 and Jones' enploynent application dated February 3,
1988 include his Social Security nunber. The Social Security nunber on
the enploynent application appears to have been entered by a different
hand with different ink than the

“The In-Service Coordinator is responsi bl e for making sure that all |egal
requirements have been conplied with before a person is oriented and starts work
regul arly.
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bulk of entries. The Social Security nunber also appears on De Wtt's
February 4, 1988 reference inquiry form to Jones' previous enployer,
Hotel Plaza At henee. Above Schweiger's signature on the formthere are
typed entries, which identify the enployee and the previous enployer
bei ng queried, but the entries by the previous enployer are handwitten.
Since a Social Security nunber is included anong the typed data, it nay
be inferred that Respondent, and not Jones' previous enployer, nade that
entry.

Conpl ainant's personnel file also contains a note from Col e-Bl ake
dated 2/18/88, stating that she "' [Notified M. Swiger [sic] that this
new enpl oyee [Jones] cannot be given general orientation until after
March 14th. | need to see original proof of Legal Immgration status.'
Exh. C. On the sane page, in an entry dated 2/19/88, she notes
that ~“Ms. Yap stated that enployee is sending to Virginia for birth
certificate. | cannot be held responsible for enployee until | see
proof.'' Exh. C

Yap testified at hearing that she first spoke to Jones when
Schweiger told her specifically to ask for the birth certificate to
verify enployment status on Cole-Blake's request. Yap stated that
Schwei ger did not discuss with her what he had or had not seen of Jones
docunents. She personally discussed the birth certificate with Jones at
wor K.

Yap told Schweiger that Jones had said that the certificate was in
Virginia. Schweiger indicated that he was going to relay that infornmation
to Cole-Blake. In contrast to Schweiger's failure to recall whether he
had phoned Jones at hone, Yap testified that she phoned Jones. She
di scussed with Jones what Schweiger had told him on the phone. Yap
recall ed Jones telling her that Schweiger had said Jones could not cone
to work if he could not produce the birth certificate.

Schwei ger signed and dated Jones' term nation notice on February 26,
1988, which provided only that Jones was terminated " because he could
not prove that he is a United States citizen.'' Exh. C Jones picked up
his final check on March 2, 1988. Jones was replaced at De Wtt by M.
Gregory Johns, a resident alien.

Conpl ai nant worked at Friday's from approxi mtely March 11, 1988
through | ate Septenber, 1988, earning $7.00 per hour for a 45-hour week.
From approximately March 20, 1989 wuntil the date of the hearing,
Respondent was wor ki ng at Manhattan College, starting at $7.00 per hour
for a 37.5-hour week. After one nonth, his hourly wage was raised to
$7.25. Exh. A

The record includes fourteen Forns |-9 of De Wtt enployees (plus

four nore of individuals who either applied for enploynent but were not
hired or had been terminated for failure to submt
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verification docunentation). Exhibit 7 contains eight 1-9s; Exhibit 8 is
the 1-9 for a Wllie Ledbetter; five |-9s were discussed at the hearing
by M. Jovita Carolipio, De Wtt's adnministrative assistant to the
adm nistrator. Tr. 150-168. Ms. Carolipio testified that even though it
is not the practice of Respondent to require nore than what is necessary,
when soneone brings in all their docunents the additional docunentation
is normally put on the 1-9. She also nade cl ear, however, that docunents
she generally looks for are “~“either a U S. Passport, Certificate of
Nat urali zation, or a birth certificate. . . .'"" Tr. 114; Tr. 112-13.

V. Discussion

The nerits of this case are integrally linked to the broader
guestion of what constitutes adequate docunentation for conplying with
the enploynent verification system of IRCA. INS regulations and the INS
Handbook for Enployers inplenmenting |RCA* describe the docunentary
requirements for satisfying identification and enploynent eligibility
verification. This case turns on findings as to (a) which docunents De
Wtt, the enployer, was entitled to expect Jones, the new enployee, to
produce for exam nation, and when; (b) which docunents Jones actually
produced for De Wtt; and (c) whether, on the basis of (a) and (b), De
Wtt's actions constituted an wunfair immigration-related enploynent
practice as to Jones based on his citizenship status.

A. Jurisdiction Over the daim

Conpl ai nant, as a person born in the United States, is a citizen of
the United States by birth. 8 U S.C. § 1401(a). As such, he is protected
by I RCA against unfair imrmgration-rel ated enpl oynent practices. 8 U S.C
8 1324b(a)(1)(B). U. S. citizens can challenge discrimnatory hiring
practices based on citizenship or non-citizenship status. House Conmittee
on the Judiciary, Imrigration Control and Legalization Arendnents Act of
1986, H R Rep. No. 682, 99th Cong., 2d Sess., pt. 1, at 70 (1986),
reprinted in 1986 U S. CODE CONG & ADMN. NEWS 5649, 5674; U.S. .
Marcel Watch Corporation, OCAHO Case No. 89200085 (March 22, 1990)_as
amended (May 10, 1990). Accordingly, | have jurisdiction of Conplainant's
claim since De Wtt enploys nore than three individuals, 8 US. C §
1324b(2) (A).

SAbsent any constraint on redel egation by the Attorney General,
the programmatic and enforcenent aspects of the enpl oyer sanctions
| aw, such as issuing regulations, are within the purview of the INS
Conmmi ssioner. 8 U S.C. 8§ 1103(a); U S. v. Mester Mg., OCAHO Case No.
87100001 (June 17, 1988) at 5; aff'd, Mester Mg. v. INS, 879 F.2d 561
(9th Cir. 1989).
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B. Docunentary Requirenents Under | RCA

| RCA establishes an enploynent verification system as part of the
enpl oyer sanctions provisions of IRCA. 8 U S C § 1324a(b). In addition
to providing a predicate for rational enforcenent of prohibitions against
enpl oynent of unauthorized aliens, this system was adopted to protect
both the persons or entities subject to penalties, i.e., enployers, and
the nenbers of ninority groups legally in this country, i.e.
enpl oyees. ¢To satisfy 1-9 requirenents Conplainant, a U.S. citizen, need
only present such docunentation as required by INS to neet enploynent
verification requirenents, wthout designation by the enployer of
particular docunents to establish identity and enploynent eligibility.
See di scussion, infra at |V.D.

It has been suggested, however, that the nmultiplicity of acceptable
docunents to verify citizenship status and identification, coupled with
enpl oyers' concern for conpliance with | RCA have caused confusi on anong
enpl oyers "~ “seeking to confirm whether job applicants are eligible to

work."' lnmigration Reform Enployer Sanctions and the Question of
D scrimnation, 1990 GAO Report GGD-90-62, (B-125051) at 62. This concern
has pronpt ed congr essi onal i nt erest in enpl oynent docunent

standardi zation and sinplification. 67 Interpreter Rel eases 466 (Apri
23, 1990); Wash. Post, April 18, 1990, at A25.

Title 8 UUS.C. 8§ 1324a, INS regulations at 8 CF. R Part 274a, and
the Handbook for Enployers (INS Docunent M 274) identify docunents
acceptable for wverifying (1) both identification and enploynent
eligibility, (2) identification alone, and (3) enploynent eligibility
alone. Title 8 U S.C. § 1324a(b)(1) provides as follows with respect to
the enpl oynent verification system

[T] he person or entity nust attest, under penalty of perjury and on a form
designated or established by the Attorney General by regulation, that it
has verified that the individual is not an unauthorized alien by
exami ning_(i) a docunent described in subparagraph (B), or (ii) a docunent
described in subparagraph (c) and a docunent described in subparagraph
(dy. . . . If an individual provides a document or conbination of
docunents that reasonably appears on its face to be genuine and that is
sufficient to neet the requirements of the first sentence of this
paragraph, nothing in this paragraph shall be construed as requiring the
person or entity to solicit the production of any other docunment or as
requiring the individual to produce such another docunent. (Enphasis
added)

As directed by 8 U . S.C. § 1324a(b)(1), INS has designated the Form
-9 as the form to be used in conplying with the requirenents of
verifying enploynment eligibility. 8 CF. R 8§ 274a.2(a)(1990).

®H. R. Rep. No. 682, supra, at 60 (1986), reprinted in 1986 U.S.
CODE CONG. & ADM N. NEWS 5649, 5664; Senate Conmmttee on the
Judiciary, Immgration Reformand Control Act of 1985, S. Rep. No.
132, 99th Cong. 1st Sess., at 8 (1985).
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Under I RCA, INS regulations and the Handbook, docunents acceptabl e
under List A of the Form -9, US C § 1324a(b)(1)(B), establish an
individual's identity and enploynent eligibility. Docunents which satisfy
List A include, but are not linmted to, a US. Passport, an Alien
Registration Card [commonly known as a Green Card] with photograph, and
a Certificate of U S. Citizenship. Docunents acceptable under List B of
the 1-9, 8 US. C 8§ 1324a(b)(1)(D), establish only identity. Docunents
which satisfy List B include, but are not linmted to, a state driver's
license, a state identification card, and a U.S. Mlitary Card. ’Docunents
acceptabl e under List Cof the -9, 8 US. C. 8§ 1324a(b)(1)(C, establish
only enploynent eligibility and include, but are not limted to, a Soci al
Security Card, a birth certificate, and an unexpired INS Enpl oynent
Aut hori zation.?®

An individual "““unable to provide the required docunment or docunents
within [three days] . . . nust present a receipt for the application of the
docunent or documents within three business days of the hire and present the
requi red docunment or documents within 21 business days of the hire.'' 8

CF.R 8 274a.2(b)(1)(vi). (Enphasis added). Jones was hired and began
working on February 18, 1990. He was asked by Respondent to show his
docunments within 3 days of hire, as required by 8 CF. R 8§ 274a.2(b) (1) (ii).

The regul atory opportunity to produce verification docunents by means
of an initial receipt for a missing document may be reasonably satisfied in
a given case by evidence of a good faith effort to obtain the required
document within the requisite period. Although not determi native, because

this case is decided on other grounds, see infra Section IV. D., | note that
Conplainant's effort to obtain his birth certificate began by the third day,
but was frustrated by his discharge before the 21st business day, i.e., March
2, 1990.

Respondent, not alone anobng enployers, was confused as to the
verification requirements of | RCA The |-9s of enployees other then Jones
clearly denpnstrate (a) Respondent's m sunderstandi ng

7Corrpare previous I NS regul ati ons which provided that a state driver's license
or identification card wi thout a photograph was acceptable if it included identifying
information " such as: Nane, date of birth, sex, height, color of eyes, and address,"
8 CF.R § 274a.2(b)(1)(v)(B)(l)(i) [1988], with the present regulations which now
require a photograph, to the exclusion of such licenses/cards which | ack photo
identification, 8 CF. R § 274a.2(b)(1)(v)(B)(l)(i) [1990]. To the contrary, both the
Handbook for Enployers and the Form1-9 appear to authorize use of state driver's
licenses or identification cards wi thout photographs if they contain other requisite
identifying information

8~ An i ndi vi dual may use any one of 17 different documents to establish work
eligibility.'" GAO Report, supra, at 62. As appears on the |-9, at |least 13 categories
are acceptable to establish identity.
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of the proper docunents, standing alone or in conbination, required under
IRCA and (b) the erroneous preference it assigned to the birth
certificate as verification of enploynent eligibility and identification
for U S citizens.

As to (a), for exanple, half of Respondent's 14 1-9s in evidence
contain inadequate docunentation. In six of the seven, Respondent
accepted a Social Security card and birth certificate as sufficient to
satisfy both identification and work eligibility verification. Those two
docunents al one, however, do not fulfill an enployer's obligation under
| RCA as both are List C docunents, establishing only work eligibility.
On the seventh 1-9, M. Cole-Blake accepted a Social Security card and
an H-1 Permt [INS enploynent authorization], both List C docunents.
Accordingly, Ms. Cole-Blake's attestation on at |east four such |-9s was
| egal |y deficient.

Five of the remmining seven |-9s are overdocunented. Four of these
include a birth certificate, incorrectly entered in List A tw ce being
checked of f as “TCertificate[s] of Citizenship.'' The fifth
overdocunented |-9 shows a tenporary resident card which, although a List
A docunent, was entered on List C (along with a Social Security Card);
a tenporary resident card signifies that the holder is not a US.
citizen. It should be noted that although overdocunentation is not a
violation of 8 U S.C 8§ 13244, Respondent's overdocunented 1-9s
denonstrate a preference for birth certificates. The remmining two are
| egally sufficient wthout being overdocunent ed.

As to (b), Cole-Blake, the In-Service Coordinator responsible for
maki ng sure Jones' docunents were in order, attested to four of the
deficient 1-9s, each of which was supported by a birth certificate where
the enployee was a U S. Citizen. Since it is not commobn practice when
applying for enploynent for individuals to carry their birth
certificates, | <conclude that each enployee who provided a birth
certificate was asked, as Schweiger did of Jones, to provide it after the
hiring deci sion was nade.

Additionally, colloquy between Respondent's counsel and the bench
nmakes clear that as late in tine as the hearing, Respondent persisted in
m spl aci ng enphasis on birth certificates to satisfy I-9 requirenents as
to both identification and work eligibility. Tr. 160-61, 163-64.
Respondent's enphasis on birth certificates perneated its |-9 conpliance;
anong those attested to by Cole-Blake, only the 1-9s for the two
non-citizens omt birth certificate entries. Cole-Blake's entry of the
tenporary resident card at List C appears to ne to be a proxy for a birth
certificate which she required of a U S. -born individual

On bal ance, Jones' recollection of events leading to his discharge
is nmore credi bl e than Respondent's version. Respondent's preoccu-
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pation with birth certificates distorted its -9 practices, reflecting
a pervasive msunderstanding of 1-9 requirenents, and |ending further
support to Jones' testinony.

C. Factual Dispute Resolved in Jones' Favor

The critical factual dispute is whether or not Jones showed his
Social Security card to Respondent or whet her he showed only his New York
State ID for purposes of conmpliance with the enploynent verification
requirenments of |IRCA | conclude that Jones showed both his Social
Security card and New York State ID to Schweiger, Respondent's Food
Service Director. Schweiger acted on instructions from M. Col e-Bl ake,
the I n-Service Coordi nator

The Jones version is the nore credi ble for several reasons. First,
his Social Security nunber appears in three places in his personne
file_in his sem-conpleted 1-9, in his enploynent application, and in De
Wtt's reference inquiry to his previous enpl oyer show ng that Respondent
knew Jones' Social Security nunber

Second, Jones produced his Social Security card when he applied for
the job he held at the tine of hearing and for those jobs imedi ately
precedi ng and subsequent to the one at De Witt. The worn condition of
Jones' Social Security card also supports his statenment that he al ways
carries his card with himin his wallet, Tr. 49.

Third, while Jones and Yap are generally consistent, Schweiger has
difficulty recalling key facts or appears to contradict Yap, a forner
fell ow enpl oyee. For exanple, Schweiger does not recall that he spoke
with Jones on the phone, while Yap stated that she called Jones and
di scussed with himwhat Schwei ger had previously told him on the phone.
In addition, Schweiger said that he told Yap to call Jones to rem nd him
to obtain proper identification; Yap stated that he specifically told her
to ask Jones about his birth certificate. | am only able to asses
Schweiger's credibility on the basis of his deposition since he di sobeyed
t he subpoena issued for his appearance at hearing and further efforts to
obtain his testinony were unsuccessful. Although Yap's testinony at
hearing was not «consistent in detail wth her deposition, it is
essentially consistent with Jones' version

Finally, in light of Respondent's 1-9 practices already discussed,
it is reasonable to conclude that nmisplaced enphasis on birth
certificates for U S ~citizens |ed Respondent to require Conplainant to
produce his birth certificate. Accordingly, | draw the inference that
repeated enphasis on a birth certificate to the exclusion of a Social
Security card reflects a preference for the one and a total disinterest
in the other. Failure to ask for the Social Security card inplies that
ei ther Jones had already produced it or that Respondent did
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not care whether he had one or could produce one. It is reasonable to
conclude, as | do, that in addition to his Social Security card and New
York State 1D, Respondent specifically requested Jones' birth
certificates.

Respondent contends on brief that at no tine did Jones state that
he told De Wtt that he had already presented his Social Security card
Nevertheless, it is solely the duty of the enployer to ensure that the
Form 1-9 is properly filled out, US. v. J.J.L.C, OCAHO Case No.
89100187 (April 13, 1990) at 5-6. Schweiger, however, did not
specifically ask Jones for his Social Security Card, nor suggest that
Jones denied having one. In fact, Jones told Schweiger in one phone
conversation that he did not “~“think the birth certificate is sonething
to stop ne [Jones] fromworking,'' Tr. 55, to which Jones said Schwei ger
replied ""[I]f you don't have no [sic] birth certificate, you don't have
ajob.'"' Tr. b56.

Respondent's challenge to Conplainant's credibility turns in part
on Schweiger's statenent that he copied Conplainant's New York State ID
at the initial interview In contrast, Jones recalled being asked at the
interview only to obtain a food handling health certificate and to take
a physical. Jones stated that he did not show his ID until two days after
he started to work at De Whitt. Apparently Schweiger did copy the ID on
February 3. Mreover, Respondent knew Jones' Social Security nunber as
early as February 4, 1988. Exh. C. Respondent's files confirmthe receipt
of Jones' ID card and Social Security nunber on or before February 4. The
files provide nore support to Conplainant's testinonial recollection than
to Respondent's claim that Conplainant is not be to believed. Jones's
recollection is inaccurate as to when he produced docunentation, not what
he produced, a discrepancy of mninmal proportion

Respondent is correct that Jones' personnel file contains a copy of
his ID, but not of his Social Security card. That such a copy may have
been m splaced, however, is acknow edged by Carolipio who conceded that
sonetinmes ~"a paper fromone file gets msfiled into another file.'' Tr.
266. In addition, the only typewitten 1-9 in evidence is the inconplete
-9 fromthe Jones file. Schweiger's affirmation that he filled out al
the 1-9s by hand reveals another irregularity in the Jones file.
Considering the evidence of Respondent's 1-9 practices, | am not
persuaded that absence of a copy of the Social Security card inforns the
record that Conplainant did not show his card to Respondent.

1249



1 OCAHO 189

D. Respondent Has Established Ctizenship Status Discrimnation by a
Pr eponder ance of the Evi dence

Conpl ai nant nmust establish intentional discrimnation i.e.
““knowing and intentional discrimnation,'' 8 US.C. & 1324b(d)(2), by
a preponderance of the evidence, 8 U S.C. § 1324b(g)(2)(A). As discussed
below, |I find that Conplai nant has established by direct evidence that
Respondent discrimnated against him on the basis of his citizenship
status by unnecessarily requiring himto produce his birth certificate
in addition to his New York State ID and his Social Security card.

The | RCA requirenent that an individual provide a legally sufficient
docunment or conbination of docunents that reasonably appears to be
genuine is not to be construed as requiring the enployer “~"to solicit the
production of any other docunent or as requiring the individual to
produce such a docunent.'' 8 U S.C. 8§ 1324(b)(1)(A). An enployer may not
speci fy which docunent or docunents an individual nust present to satisfy
| RCA enploynent verification requirenents. 8 CF. R 8§ 274a.2(b)(1)(v)
This provision is intended to assure cautious enployers that they are not

in violation for accepting a docunent that "~ “reasonably appears on its
face to be genuine,'' and to protect prospective enployees by requiring
that enployers accept such docunents "~ “without requiring further
investigation.'' Wen the verification procedure is followed, "~ “the

| anguage is intended to nmake clear that there is no requirenent that an
enpl oyer request additional docunmentation or that an enployee produce
additi onal docunentation.'' HR Rep. No. 682, supra, at 62 1986),
reprinted in 1986 U.S. CODE CONG. & ADM N. NEWS 5649, 5666

An enpl oyer's preference for one docunent over another is a breach
of the prohibition of 8 US C 8§ 1324a which can also constitute a
violation of 8 U S.C. § 1324B. For exanple, insistence on a green card
for Puerto Ricans constitutes direct evidence of inpermssible
citizenship status discrinmnation. Mrcel, supra at 15. Selectively
requiring docunentation not called for by IRCA or any other colorable
authority violates Section 102. Id. at 21. Requiring Conplainant to
produce additional enploynent authorization also constitutes an unfair
imm gration-related enploynent practice in violation of IRCA U.S. V.
Lasa Marketing Firnms, OCAHO Case No. 88200061 (Nov. 27, 1989), as anended
(March 14, 1990) at 28.

As concluded in Marcel, "“"[C]onsidered together, Sections 101 and
102 of |IRCA provide a conscious |egislative balancing of sanctions
enforcenent and antidiscrimnation provisions. Al though to an enpl oyer
whose conduct s incautious, I RCA inherently introduces risk of
nonconpliance with one or the other provision, Sections 101
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and 102 can be harnobnized in the case of the reasonably prudent
enployer.'' "~ “Marcel, supra, at 21

The situation here is anal ogous to Marcel. Here, De Wtt discharged
Jones because he could not produce his birth certificate as proof of
United States citizenship where the docunents already produced, i.e., a
state identification card and a Social Security Card, satisfy the
enpl oynent verification requirenents of RCA An identification card is
a List B docunment which establishes only identity. A Social Security Card
is a List C docurment which establishes only enploynent eligibility. An
enpl oyer satisfies its obligations under the enploynent verification
system by exami ning both of these docunents. A birth certificate being
yet another List C docunent is redundant; its production, therefore, is
unnecessary. Were, as here, the enployee is found to have presented
sufficient qualifying docunents, the enployer's insistence on a birth
certificate, at risk of discharge, is per se a violation of the
prohi bition against citizenship status discrimnation

Title VIl jurisprudence has becone an essential part of our national
civil rights legacy. Title VIl served as a point of departure in drafting
what becanme Section 102 of | RCA. See e.g. Joint Explanatory Statenent of
the Committee of Conference, Conference Report. Imrmigration Reform and
Control Act of 1986, H R Conf. Rep. No. 1000, 99th Cong., 2d Sess., at
87-88 (1986) reprinted in 1986 U.S. CODE CONG & ADM N. NEWS 5840, 5842

Empl oynent discrimnation jurisprudence based on Title VII of the
Civil Rights Act of 1964, 42 U S.C. 8§ 2000e et seq. (1982), turns on
whet her an enployer who intentionally treats persons differently on a
prohibited basis violates antidiscrimnation |aws, regardless of what
notivates that intent. D sparate treatnent is found when an enployer
intentionally treats some people |less favorably than others because of
their status. Furnco Constr. Corp. v. Waters, 438 U S. 567, 577 (1978);
International Bhd. of Teansters, 431 U S. 324, 335 n. 15. (1977).

Liability under Section 102 is proven by a showi ng of deliberate
discrimnatory intent on the part of an enployer. Statenent of President
Ronal d Reagan Upon Signing S.1200, 22 Wekly Conmp. Pres. Doc. 1534-37
(Noverber 10, 1986). Provided that a prima facie case is established on
behal f of the aggrieved individual, disparate treatnment is precisely what
the antidiscrimnation provisions of |RCA sought to renmedy. President's
Statenent, supra. See also Note, "~ ~Standards of Proof in Section 274B of
the Immigration Reform and Control Act of 1986.'' 41 VAND. L.REV. 1323,
1338 (1988). See generally US. v. Msa Airlines, OCAHO Case Nos
88200001-02 (July 24, 1989), appeal pending, No. 89-9552 (10th GCir.).
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A plaintiff/conplainant may establish a prina facie disparate
treatment discrimnation case either by indirect evidence, e. qg.
McDonnell Douglas Corp. v. Geen, supra, or by direct evidence
denonstrating that a discrinmnatory action occurred, e.g.. Trans Wrld
Airlines, Inc. v. Thurston, 469 U S. 111, 121 (1985). Direct evidence
al one can establish that discrimnation was a significant factor in the
enpl oynent decision. TWA v. Thurston, supra.

Here, the preponderance of the evidence is to the effect that Jones
used the Social Security card in prior and subsequent enploynent |-9s
had it at hearing, and, as found above, presented it to Respondent within
three days of reporting to work. Respondent i sapprehended the value to
be accorded the birth certificate, unnecessarily insisting that Jones
produce it, and failed to suggest that he apply for replacenent of the
birth certificate or the allegedly unseen Social Security Card.
Respondent's policy of preferring passports, green cards, naturalization
certificates or birth certificates, discrimnates against U S. citizen
appl i cant - enpl oyees who produce sufficient 1-9 docunentation other than
birth certificates.

By requiring Jones to present a birth certificate at risk of |osing
his enploynent, Respondent discrinmnated against him based on his
Citizenship status. Intent to exclude him from enploynment for that
reason, not notive to discrinmnate, satisfies the statutory command
agai nst knowing and intentional discrinination. Marcel, supra, at 15.
Accordi ngly, Conpl ai nant has established a prinma facie case of disparate
treatnent by direct evidence.

Reckl ess prescreening of prospective enployees as a rationale for
conplying with enpl oyer sanctions inperatives violates 8 U S.C. § 1324b.
Marcel ., supra, at 22-23. Consistent with that conclusion, the discharge
of an individual for failing to produce docunmentation in addition to that
sufficient to conmply with the verification requirenents of |IRCA also
violates the prohibition against unfair imrgration-related enploynent
practices.

I RCA, INS regulations and the Handbook for Enployers all identify
t he docunents which satisfy the enpl oynent verification system Rejection
of proffered, qualifying docunents and insistence on unnecessary ones
(i.e., a birth certificate, when the two docunents already given would
suffice under IRCA), whether or not in a good faith effort to conply with
Section 101, is no justification for disparate treatnent. Marcel., supra,
at 18. See also Bollenbach v. Mpnroe-Wodbury Central School District,
659 F. Supp. 1450, 1471 (S.D.N. Y. 1987); Allen v. Colgate-Palnolive Co.
539 F. Supp. 57, 65-66 (S.D.N. Y. 1981); Mntana v. First Federal Savings
and Loan Assn. of Rochester, 869 F.2d 100 (2d GCir. 1989).
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As entered on his termnation form Jones was di snm ssed because he
could not prove he was a U S. citizen. De Wtt persisted unnecessarily
in its efforts to obtain Jones' birth certificate, resulting in a
facially discrimnatory discharge. Were, as here, the trier of fact
finds that there is direct evidence that the defendant acted with a
discrimnatory notive, the ultimate issue of discrimnation is proved
M. Healthy Gty School District Board of Education v. Doyle, 429 U S
274, 287 (1977); Thonpkins v. Morris Brown College, 752 F.2d 558, 563
(11th Gr. 1985); Mles v. MN.C Corp. 750 F.2d 867, 875 n.9 (11th Grr.
1985); Bell v. Birmingham Linen Service, 715 F.2d 1552, 1557 (11th Cr.
1983), cert. denied, 467 U S. 1204 (1984). | conclude that Respondent
required the birth certificate as a preferred form of proof of
eligibility for citizen enployees in violation of the prohibition against
unfair i mmgration-rel ated enpl oynent practices. 8 U S C )
1324b(a) (1) (B). The only remaining question on the issue of liability is
whet her Respondent was justified in discharging Jones.

E. Respondent Has Failed to Rebut Conpl ai nant's Proof

Respondent can successfully rebut Conplainant's claim of
discrimnation only by providing by a preponderance of the evidence that
the sane decision to discharge Jones have been nmde absent any
discrimnatory notive. Price Waterhouse v. Hopkins, 109 S. . 1775, 1792
(1989); M. Healthy, supra, at 287; Mles v. MNC ., supra, at 875-76
Bell. supra, at 1557; Lee v. Russell County Board of Education, 684 F.2d
769, 774 (11th CGr. 1982). Respondent has failed to neet that burden
here.

Respondent's argunents that it did not discrinmnate against
Conpl ai nant based on his citizenship status are essentially factual.
First, as already discussed and rejected, Respondent clains that Jones
never showed his Social Security card, and that it did not insist only
upon a birth certificate but wanted sone proof of citizenship status. As
found, however, the evidence of record proves otherw se.

Second, Respondent contends that Jones is discredited as a wtness
because his counsel had sought to withdraw due to Jones' failure to stay
in contact and because counsel found Jones frustrating to deal with. The
record of the prehearing conference, however, confirnms only the fact of
earlier comrunication difficulties. There is no reason to infer that such
past difficulties reflect adversely on the veracity or deneanor of
Conpl ai nant [or, his counsel]. The contention is rejected.

Third, Conplainant's failure to call as witnesses those he testified
had t el ephoned De Wtt on his behalf does not inpair his
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credibility because any testinony about such conversations is immteri al
to the findings on this record. Fourth, In contrast to Respondent's
urgi ng, Conplainant's relatively large nunber of short-term enpl oynents
is wholly irrel evant.

Finally, Respondent's nisplaced enphasis on the birth certificate
resulted fromits msunderstanding of the verification requirenents of
8 1324a. Cains of conpliance with Section 101, whether or not in good
faith, do not Ilegitinize an wunfair inmmgration-related enploynent
practice. See discussion, at p. 16, supra.

I conclude that Jones was discharged solely because of his
Citizenship status. This is so because Respondent insisted, as a
condition of continued enploynent, that he present his birth certificate
after having presented sufficient docunentation. Upon failure to present
his birth certificate, Jones was di scharged "~ because he could not prove
that he is a United States citizen,'' Exh. C Since Respondent has not
shown by a preponderance of evidence, or otherwise, that it would have
made the sane decision, i.e., discharge, even absent the m splaced
reliance on Conplainant's need to present a birth certificate to verify
his work eligibility, | find by a preponderance of the evidence that
Respondent discrimnated against Conplainant by discharging him in
violation of 8 U S.C. § 1324b(a)(1)(B).

VIITl. Renedies

A. Oders for Cease and Desist, Records Retention and Civil Penalty
D scussed

Having found that Respondent engaged in an unfair inmigration
rel ated enpl oynent practice agai nst Conplainant, | amobliged as a matter
of law to issue an order that Respondent cease and desist from such
practice. 8 US. C. 8§ 1324b(g)(2)(A). Respondent is so ordered. Every
ot her renedy contenplated by Section 102 is within the discretion of the
judge. 8 U.S.C. 8§ 1324b(g)(2)(B); Mrcel., supra, at 26; Lasa Mrketing,
supra, at 29; Mesa Airlines, supra, at 55.

Title 8, U S . C § 1324b(g)(2)(B)(|) aut hori zes an order ~"to conply
with'' Section 101 of IRCA "~ "with respect to individuals hired.
during a period of up to three years.'' In fixing an appropriate perlod
of time within the three-year framework it is relevant to acknow edge the
tensi on which confronts enpl oyers between sanctions conpliance on the one
hand, and liability for national origin or citizenship status
discrimnation on the other hand. In the present case, Respondent's
presumably good faith but flawed and misguided 1-9 conpliance effort
mred it in discrimnation liability and deni ed an enpl oynent opportunity
toa US citizen who neither | ooks nor sounds foreign. Accordingly, upon
nmy consideration
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of the whole record and recognizing the paucity of adjudications under
Section 102, | deternmine that it is just and appropriate for such an
order to remain in effect for a period of one year. See Mrcel., supra,
at 26 (one-year conpliance order), Lasa, supra, at 33 (three-year
conpliance order); Mesa, supra, at 55 (two-year conpliance order).

Considering Respondent's msunderstanding of the paperwork

requirenments of IRCA it will be expected during that one year period to
retain "~ “the nane and address of each individual who applies, in person
or in writing, for hiring for an existing position . . . for enploynent

in the United States.'' 8 U S C. § 1324b(g)(2)(B)(ii). Consistent wth
its obligations under |RCA and as suggested by OSC, Respondent will be
expected ~"to thoroughly educate all its enployees about the
antidiscrimnation requirenents of IRCA'' OSC Brief at 27, during the
one-year period of recordkeeping directed in this paragraph (and,
generally, thereafter). O course, such training should include a proper
under st andi ng of Section 101 and Section 102.

The Conplaint asks for a civil penalty of $20,000,00. OCS proposes
in its post-hearing brief that | order a penalty payable to the United
St at es of $1, 000. 00, t he statutory maxi num 8 us.cC 8
1324b(g) (2) (B)(iv)(l). In context of OSC s failure to initiate this case
to vindicate the interests of the Governnent, and its intervention only
after the record closed, | disagree that a civil noney penalty is called
for on this record. No penalty is adjudged.

B. Reinstatenent and Back Pay

Title 8 US.C. 8§ 1324b(g)(2)(B)(iii) authorizes the judge to direct
the enployer "“to hire individuals directly and adversely affected, with
or without back pay. "' Conpl ai nant requests both reinstatenent
and back pay for lost earnings as a result of the discrimnination

Title VIl case law involving reinstatenent and back pay nust be
consi dered in adjudications under Section 102 of I RCA. See IV.D., supra.
It is reasonable to conclude, therefore, that Title VII case | aw provides
an inportant springboard for discussion of renedies under Section 102
See WIllianmson v. Autoramm, OCAHO Case No. 89200540 (May 16, 1990) at 6
(discussing applicability of Title VII precedents to attorneys' fees
under Section 102 of IRCA). Title VIl case |aw, however, does not contro
in all respects. See e.qg., Prieto v. News Wrld Communications, lInc.
OCAHO Case No. 88200164 (Nov. 17, 1989) (Oder Denying Mdtion for
Enforcement of Settlenent) (distinguishing Section 102 of IRCA from Title
VIl with respect to a party's adherence to executory settlenent
agreenents).
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Cenerally, upon a finding of discrimnation, the trial court is
obliged to place the injured party in the position he or she would have
had absent the discrinmnatory conduct, i.e., make-whole relief.
Al bernmarl e Paper Co. v. Moody, 422 U. S. 405, 421 (1975); Frank v. Bornan
424 U.S. 747, 764 (1976); R os v. Enterprises Ass'n Steanfitters lLocal
638, 860 F.2d 1168, 1175 (2d Cir. 1988); Cohen v. Wst Haven Board of
Poli ce Conmi ssioners, 638 F.2d 496, 504 (2d Cir. 1980); EEOC v. Kallir,
420 F. Supp. 919, 923 (S.D.N. Y 1976), aff'd. 559 F.2d 1203 (2d Cr. 1977),
cert. denied, 434 U S. 920 (1977).

(1) Reinstatenent Ordered

I n fashioning make-whole relief, the trial court has discretion to
order reinstatement of a wongfully discharged enployee. Sias v. Gty
Denpnstration Agency, 588 F.2d 692, 696 (9th Cir. 1978); Francoeur v.
Corroon & Black, 552 F.Supp. 403, 413 (S.D.N. Y. 1982). It is the
exceptional case where reinstatenent is not ordered, Nort v. United
States Steel Corp. 758 F.2d 1462, 1470 (11th Cir. 1988); Grza V.
Brownsville | ndependent School Dist., 700 F.2d 253, 255 (5th Gr. 1983).
Rei nst at enrent may be ordered when the victimof discrimnation has found
equi val ent enploynent, as long as such reinstatenent would further the
purposes of ending discrinnation and making the victim whole. Phelps
Dodge v. NL.RB., 313 USC 177, 196 (1940). No exceptiona
ci rcunst ances have been shown on this record. To end such discrimnation
and to make Conpl ai nant whol e, notw thstanding that he has found other
enpl oynent, Respondent will be expected to reinstate Conplainant to the
position fromwhich he was unlawfully di scharged, at the prevailing wage
and with commensurate benefits.?®

(2) Back Pay Adjudged

Back pay is typically ordered to conpensate a discrinnatee for
earnings lost as a result of an unlawful discrimnation. The back pay
renedy has the dual purpose of reinbursing plaintiffs
for actual |osses suffered as a result of a discrininatory di scharge and
of furthering the public interest in deterring such discharges. N L.R B.
v. Mastro Plastics Corp., 354 F.2d 170, 175 (2d Cir. 1965), cert. denied,
384 U.S. 972 (1966).

%As to limitations on the enpl oyer's duty to effect reinstatenent, see e.g.,
I nternational Brotherhood of Teansters v. United States, 431 U.S. 324, 375 (1977);
Romasanta v. United Air Lines, Inc., 717 F.2d 1140, 1152 (7th Gr. 1983), cert.
deni ed, McDonald v. United Air Lines, Inc. et al., 466 U 'S 944 (1984); Briseno v.
Central Technical Community College Area, 739 F.2d 344, 347-48 (8th Gr. 1984); Schlei
& Grossman, Enpl oynent Discrimnation Law 516-17 (Five-Year Cumul ative Suppl enent
1989).
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Back pay is also understood as ~“the spur or catalyst which causes
enployers and wunions to self-examine and to self-evaluate their
enpl oynent practices and to endeavor to elimnate, so far as possible,
the last vestiges of an unfortunate and ignominious page of this
country's history.'' Al bemarle, supra, at 417-18. Back pay has been
characterized as the fundanmental renmedy for job bias which " “should only
be denied for reasons which, if applied generally, would not frustrate
the central statutory purposes'' of ending enploynent discrimnation and
conpensating its victins. A bemarle, supra, at 421 n. 14; Carrero v. New
York City Housing Authority, 890 F.2d 569, 580 (2d Cir. 1989); Cohen
supra, at 504. Gven a presunption in favor of back pay, any denial nust
be well supported. Albemarle, supra, at 421 n.14; Franks, supra, at 774;
Carrero, supra at 580

A prevailing discrimnatee such as Conpl ai nant, however, has a duty
to mtigate damages by reasonable diligence in seeking enploynent
substantially equivalent to the position he lost. Ford v. EECC, 458 U. S.
219, 231 (1982); Carrero, supra, at 580. Interim earnings or anobunts
earnable with reasonable diligence by the victim of discrimnation
operates to reduce the back pay otherw se all owable. Cowan v. Prudenti al
| nsurance Co. of Anerica, 852 F.2d 688, 690 (2d Cir. 1988); Sias. supra,
at 696; Kallir, supra, at 924; EEOC v. Sage Realty, 25 Enpl. Prac. Dec.
31,529 (S.D.N. Y. 1981). IRCA demands no less of prevailing victins of
discrimnation. Section 102 limts back pay liability to anmounts which
have accrued not nore than "~ "two years prior to the date of the filing

of a charge with an adm nistrative law judge,'' and reduces any award by
the ampunt of interim earnings or anpbunts earnable "~ “with reasonable
diligence by the individual . . . discrinnated against . . .'' 8 U S. C

§ 1324b(g) (2)(C).

(a) Award Conputed

Two weeks after he was fired by De Wtt, Conplainant found anot her
cook's position at Friday's where he was enployed through Septenber,
1988. For all that appears on the record, he was unenpl oyed from Cctober
1988 until March 20, 1989, when he started his present job with the
Marriott Corporation. Conplainant pronptly sought other enploynent after
|l eaving De Wtt; his involuntary ternination at Friday's resulted from
a reduction in force. The record is barren, however, of evidence as to
the extent of his diligence in seeking enploynent between Cctober, 1988
and March 1989.

It is conmmonplace that enployers found liable for discrinination
bear the burden of proving a victims lack of diligence in nmitigat-
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ing his or her earnings loss. Sias, supra, at 696; Kallir, supra, at 924;
Mastro Plastics, supra, at 175. Conduct which bars recovery of back pay
under the National Labor Relations Act has been characterized as a
clearly unjustifiable refusal to take desirable new enploynent or a
willful loss of earnings. Phelps Dodge., supra, at 199-200; Heinrich
Motors, Inc. v. NL.RB., 403 F2d 145, 148 (2d Cir. 1968); Mastro
Pl astics, supra, 354 at 175; In other words, an enployer nust show that
the course of conduct by a discrimnatee was so deficient as to
constitute an unreasonable failure to seek enpl oynent.

The range of reasonabl e conduct with respect to nitigation is broad;
an injured plaintiff nust be given the benefit of every doubt in
assessing his conduct. Kallir, supra, at 925. For exanple, absent
conpel ling circunstances, back pay is conputed from the date of the
discrimnatory act wuntil the date of judgnent. Anderson v. Goup
Hospitalization, Inc., 820 F.2d 465, 473 (D.C. CGr. 1987); Thorne v. Cty
of El Sequndo, 802 F.2d 1131, 1136 (9th G r. 1986); see Nobler v. Beth
Israel Medical Center, 715 F. Supp. 571, 573 (S.D.N Y. 1989) (stating
that back pay nmay be available to the date of judgnent if at trial
plaintiff proves unlawful discrinmnation). For the trial court to deny
back pay for any period prior to judgnent has been held contrary to the
““make whole'' purpose of Title VII. Nord, supra, at 1472-73; Schlei &
Grossnan, supra note 9, at 528-29

Fol | owi ng hearing, Conplainant's opening brief and separate notion
request that the record be reopened to adnmit Respondent's collective
bargai ning agreenent as the basis for accurately deternmining the
conpensation to which Conplainant is entitled as the result of the
di scrimnation. Respondent has strongly objected. As Conpl ai nant concedes
on brief, his request is out of tinme, first having been raised in late
March 1990, alnost five nonths after the record closed on Novenber 8,
1989. The rules of practice and procedure of this Ofice provide that
docunents nmay be admitted in evidence after the hearing closes but only
in the discretion of the adnministrative |law judge and only if tendered
““not later than twenty (20) days after the close of the hearing except
for good cause shown, and not less than ten (10) days prior to the date
set for filing briefs. . . .'"" 28 CF.R 8§ 68.48

| reject the tender. First, based on the rules of practice and
procedure of this Ofice, it is so out of tinme that arguably | cannot
grant it.The first iteration of such a request was contained in

10 supsection 68.48 is amenable to the int erpretation that while good cause nay
provide a basis for receiving post-hearing evidence nore than 20 days after hearing,
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Conpl ainant's brief dated March 29, 1990, filed the next day. Second
assum ng that the good cause exception applies, the proffer is not of the
sort which is susceptible to a sinple opening of the record per se. Not
only is the collective bargaining agreenent the sort of docunent which,
if introduced, would warrant cross-exam nation by Respondent, but
Respondent correctly argues that it would necessitate evidence in
response. Indeed, Conplainant's notion acknow edges that its docunentary
proffer would need to be augnented by testinbny pursuant to subpoena.
Moreover, Respondent's April 23, 1990 Opposition, inplying that an
arbitrator's award may have superseded the agreenent in salient part
illustrates the quagnire that would result fromreopening to receive the
agreenent. Conpare, e.g. Conplainant's Mdtion for Leave to Submit Reply,
at paras. 11 and 12. Conplainant's requests to reopen, including his
notions dated April 16 and April 23, 1990, are denied for all the above
reasons, and for |lack of good cause.

Al though neither party fully developed the record with respect to
back pay, it does provide a basis for fashioning an appropriate renedy
for Conplainant. Exhibit A, Conplainant's Response to Respondent's First
Set of Interrogatories, details Conplainant's jobs, duration, and
sal ari es subsequent to his job at De Wtt. Fromthat exhibit | conclude
t hat Conplainant worked at Friday's from approxinately March 11, 1988
through | ate Septenber, 1988, earning $7.00 per hour for a 45-hour week.
From approxi mately March 20, 1989 until the hearing, Respondent worked
for Marriott Corporation at Manhattan Col |l ege, starting at $7.00 per hour
for a 37.5-hour week. After one nonth, his hourly wage was raised to
$7. 25.

It may be argued that because of the paucity of proof adduced by
Conmpl ainant in support of his claimto back pay, Respondent is excused
fromfailing to prove lack of diligence by Conplainant in nitigating his
| ost earnings. Certainly neither party inforned the record in a generous
manner on this point. |Indeed, Respondent introduced details of earnings
not with respect to back pay entitlenent but to discredit Jones as a
witness by showing the transient character of his work history. For
what ever purpose the earnings record was introduced, however, it provides
an adequate record on which to support a finding of reasonable diligence
on Conplainant's part.

At least one court has focused on a record sinmlarly deficient on
the issue of danages. In Sprogis v. United Air Lines, 517 F.2d 387, 393
(7th Gir. 1975), the court held that the trial judge was correct

there is no good cause [or other] exception to the closure of the record within ten
days prior to the first date set for filing post-hearing briefs.
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in approving the nmmster's order finding reasonable diligence where
plaintiff filled out at |least one formal job application and obtained a
tenmporary two-nonth job during a two-year period of unenpl oynent.

Conpl ai nant's unenpl oynent from Cctober 1988 until March 20, 1989
i s unexpl ai ned, not having been probed on the record by either party. |
am constrained by the principle announced in Sprogis and the general
tenor of the authorities cited above, however, to conclude that
Respondent retained the burden to persuade that Conplainant fell short
of proving due diligence in nitigating his lost earnings. Absent proof
on this issue, | am unable to conclude that Conplainant was not duly
diligent in seeking enploynent for those periods during which he was
unenpl oyed. To the contrary, Jones found suitable enploynent two weeks
after his discharge from De Wtt and is presently enployed. This shows
that Jones was diligent in seeking alternative enploynent. Therefore, |
have no basis for excluding from Conplainant's back pay award those
periods during which he is not shown to have been enpl oyed.

| find that from February 26, 1988 to March 11, 1988 (after he
worked at De Wtt until he began at Friday's) and from Cctober 1, 1988
to March 20, 1989 (after he worked at Friday's and until he began with
Marriott), he was available for enploynent but was unenployed. As his
enpl oynent with Marriott continued until the date of hearing, | infer
that he remained so enployed at all tines relevant to such award. For
t hose periods of enploynent to date, back pay is awarded as conputed
bel ow to take into account his interinmt! earnings:

(1) # weeks of work, 2/27/88-6/29/90........ [ | 122

(2) Conmpensation @ $10.00/ hr, @40 [ | $48, 800. 00
hrs/wk = $400/ wk |

(3) Less interimearnings: \11\............. |

2/27/88-3/10/88. . ... .. | ($0. 00)
3/11/88-9/30/88. ...... . . . | (9, 135. 00)
10/1/88-3/19/89. ... ... .. .. | (0.00)
3/20/89-4/14/89. ... .. . . ... | (1, 050. 00)
4/ 15/89-6/29/90. ... ... ... | (17, 128. 13)
Total interimearnings..................... [ | $27, 313. 13
Total Back Pay Award....................... [ | $21, 486. 87

MEor 29 weeks (3/11/88-9/30/88) @$7.00/ hr per 45-hour week; for 4 weeks
(3/20/89-4/14/89) @$%$7.00/ hr per 37.5-hour week;for 63 weeks (4/15/89-6/29/90) @
$7.25/ hr per 37.5-hour week.
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(b) Prejudgnent |nterest Denied

| am authorized to award prejudgnent interest. The Suprene Court
instructs that the failure to nention interest in statutes which create
obl i gati ons does not preclude prejudgnent interest, and that such award
is within the discretion of the trial judge. Rodgers v. United States,
332 U S 371, 373 (1947); U.S. v. Seaboard Sur. Co., 817 F.2d 956, 965-66
(2d Cir. 1987). Wile the award of prejudgnent interest has been held to
be an elenment of damages in Title VII actions, its inclusion in backpay
awards is discretionary. Although the circuits are divided as to the
gui delines for such awards, under Title VII there is no obligation to
nmake prejudgnent interest part of the back pay renedy. Larson, Enpl oynent
Discrimnation. Section 55.37 (b)(iii). Taylor v. Philips Industries,
Inc., 593 F.2d 783, 787 (7th Cir. 1979) clearly articulated this
principle (""Wiile . . . interest on wages due and owing is an avail abl e
remedy . . . in a Title VI| action . . . whether or not to award such
interest is within the discretion of the trial court.'') Accord Ungar V.
Consol i dated Foods Corp., 657 F.2d 909, 919 (7th Cr. 1981).

On considering whether to award prejudgenent interest, some courts
have utilized a balancing of the equities test. See e.qg. Segal v. G lbert
Color Systenms, Inc., 746 F.2d 78, 82-83 (1st Cir. 1984). Even though such
a test weighs the relative equities between the beneficiaries of the
obligation and those upon whomit has been inposed, such a bal ance nust
be viewed in light of how nmuch actual nobney damages the breach of
obl i gation inposed.

In Marcel Watch, supra, a nodest award of prejudgnent interest as
calculated in a "~ “backpay analysis'' submtted by OSC, acconpanied the
back pay award. Id. at 30. In the present case, no back pay anal yses were
submtted by any party. Wile | have been able to derive a back pay award
from the record, it would be sheer speculation to add an interest
conponent. Mbreover, the award to Conplainant is substantial and, there
being no evidence to support offsets, no prejudgenent interest is
charged; Conpl ainant essentially has been made whole. Accordingly, both
on a balancing of the equities basis and in the exercise of discretion,
| deny prejudgnent interest.

C. Attorneys' Fees Authorized

Conplainant is a prevailing party within the neaning of 8 U S. C
1324b(h). Subsection (h) confers discretion on the adninistrative |aw
judge to "“allow a prevailing party, other than the United States, a
reasonable attorneys' fee, if the losing party's argunment is wthout
reasonabl e foundation in law and fact.'' For the reasons di scussed bel ow
| find the Respondent's argunent to be without
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reasonabl e foundation in law and fact, within the neaning of .8 U S.C. §
1324b(h).

In two early decisions under Section 102, | stated that it was too
soon in the admnistration of the new law to shift fees even where |
found the losing parties' argunents to be ~“wi thout reasonabl e foundation
in law and fact.'' See Wsniewski v. Douglas County School District,
OCAHO Case No. 88200037 (October 17, 1988) Enpl. Prac. Guide (CCH ¢
5191; Bethishou v. Chmite Mg. Co., OCAHO Case No. 89200175 (August 12,
1989) Enpl. Prac. @Quide (CCH) ¢ 5244. Although | found for the respondent
in each case, | refrained from awardi ng fees because (1) the statutory
standard for recovery under | RCA appeared to be innovative and untested;
(2) they were the first and second dispositions on the nerits involving
pro se conplainants in I RCA discrimnation cases before admnistrative
| aw judges, and (3) potential conplainants nmay not yet have been nmde
adequately aware of exposure to liability for the attorneys' fees of the
prevailing party.

More recently, in WIllianson v. Autorama, OCAHO Case No. 89200540
(May 16, 1990), upon analyzing the prevailing respondent's request for
attorneys' fees | found the conplainant's filing not to be " unreasonabl e
or, as a prudential matter as distinct from legal niceties, |acking
foundation,'' and accordingly denied the request. |d. at 8.

To date, attorneys' fees have been awarded in only one case under
Section 102. In Becker v. Alarm Device Manufacturing Co., OCAHO Case No.
89200013 (Novenber 28, 1989) (Order Granting Respondent Union's Mbtion
to Dismss Conplaint As to It and Granting in Part Respondent Union's
Request for Attorneys' Fees), the adnministrative |aw judge awarded
attorneys' fees to the prevailing respondent where the conplai nant had
filed charges with the Ofice of Special Counsel (0OSC) nore than 180 days
after the date of the alleged discrimnation, thereby exceeding the
limtations period. The award was based on the conclusion that filing the
conplaint, in the face of OSC s advice that the charge had been untinely,
constituted an argunent w thout reasonable foundation in |law and fact.

The respondent has been the prevailing party in every Section 102
decision inplicating fee shifting. The question of attorneys' fee awards
to prevailing conplainants, however, has not vyet been decided.*The
present case requires that the question be addressed.

2The previous Section 102 cases in which conplai nants have prevail ed, Mesa
Airlines, supra, Lasa Marketing, supra, and Marcel, supra, were all initiated and
prosecuted solely by the United States; as the result, no fee shifting was invol ved.
8 U.S.C. § 1324b(h).
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Li ke Section 706(k) of Title VII, as anended, 42 U S.C. § 2000e-
5(k), Section 102 of | RCA was enacted to redress covered discrinination
Unlike ITRCA Title VIl does not articulate a formula for award of
attorney's fees. Rather, Title VIl authorizes a court, in its discretion
to award "~ "a reasonable attorneys' fee as part of the costs, and the
United States shall be liable for costs the sane as a private person.'
42 U.S.C. § 2000E-5(k).

As noted at IV.D., supra, Title VII jurisprudence served as a point
of departure for what |ater becane Section 102 of |IRCA and provides an
essential starting point for a discussion of attorneys' fees under
Section 102. The standard for awarding attorneys' fees to prevailing
plaintiffs in discrimnation cases was early laid out in Newnran v. Piggie
Park Enterprises, 390 U. S. 400 (1968). In Piggie Park, the Suprene Court
held that a prevailing plaintiff under Title Il of the CGvil Rights Act
of 1964 "~ “should ordinarily recover an attorney's fee unless special

ci rcunstances woul d render such an award unjust.'' 390 U S. at 402. The
Piggie Park standard for awarding attorneys' fees to a successfu
plaintiff is equally applicable to cases under Title VII. Abermarle Paper

Co. v. Mody, supra, at 415; Christiansburg Garnent Co. v. EEQC, 434 U.S.
412, 417 (1978); Henry v. Gross, 805 F.2d 757. 769 (2d G r. 1986).

Title VII jurisprudence creates a presunption in favor of attorney
fee awards to a prevailing plaintiff,®whereas under | RCA there first nust
be a finding that the losing party's argunent was ~~w thout reasonable
foundation in law and fact.'' The legislative history of Section 102
however, nmakes clear that this | RCA standard was not intended as a bar
to prevailing conplainants. Rather, the words of limtation on the fee
shifting discretion of the adnmnistrative law judge were intended
primarily to deter harassnent and extortion on the part of neritless

conpl ai nants. Chairman Rodi no said as nuch in floor debate:

We clearly do not expect to see harassment suits initiated under this
| anguage, nor efforts to extort jobs from small enployers through the
threat of adm nistrative action. In this regard, we incorporated into the
attorneys' fees provisions of the Frank amendnent linitati ons on recovery.
We agreed that attorneys' fees should not be awarded unless the |o0sing
party's argument “is wthout reasonable foundation in fact or law.' This
| anguage is intended to frustrate frivolous suits by taking away the
incentive to bring them

Benristi ansbur g, supra, at 422. A prevailing defendant is entitled to fees only
where the plaintiff's case was ~"frivol ous, unreasonable, or groundless . . . [or]
brought or continued . . . in bad faith . . . Id. In clarifying the rationale for
def endants' awards in Title VI| actions, the court adopted definitions for
““meritless'' actions and also for those which were " groundl ess and without
foundation'' and " “vexatious.'' ld. at 421. Bad faith is not the sole prerequisite for
a fee award. |d.
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132 Cong. Rec. H32248 (1986) (statenent of M. Rodino).

Faced with M. Rodino's explanation of the purpose of the liniting
| anguage in subsection (h), | am constrained to conclude that fee
shifting on behal f of a prevailing conplai nant under Section 102 need not
depend on satisfying a significantly higher standard of proof than is
required of a discrimnatee under Title VII. Gving neaning to the
Section 102 standard, it is ny judgnent that a prevailing conplai nant
satisfies Section 102 where the record shows that the respondent's claim
is without nerit.To conclude that IRCA requires nore woul d defeat the
congressi onal purpose in enacting Section 102; victins of discrimnation
woul d rarely invoke a right of action for fear that even if they prevai
they m ght be liable, except in the nost egregious cases, for their own
attorneys' fees. Sinlarly, the filing of charges with OSC night also be
di scouraged because the charging party is automatically a party to any
proceedi ng brought by the Special Counsel. 8 U S.C. § 1324b(e)(3).

| find that Respondent's "~ “argunent is wthout foundation in | aw and

fact,'' i.e., its defense is without nerit, thereby qualifying Jones for
an award within the discretion of the judge. The factual findings nake
clear that Respondent's recklessness in its 1-9 conpliance effort as

applied to Jones rendered him unenpl oyabl e absent a birth certificate,
conpelling the conclusion that Respondent's argunent has no reasonabl e
factual foundation. Watever its intentions, Respondent's erroneous
preference for birth certificates over other forns of identification
exceeded both its statutory and regulatory obligations. As applied to
Conpl ai nant, that preference | acked foundation in law and its reiteration
inthis forumis to the same effect.

The policy reflected by the fee shifting provision, 8 US C §
1324b(h), warrants award in the instant case. Conplainant filed his
charge which OSC concluded was worthless. Bel i eving otherw se
Conpl ai nant, by counsel, initiated his private action here which OSC
joined as intervenor on his behalf after the close of the record. Not
only does Conplainant's claim have nerit, he has prevailed in this
action. Therefore, to deny attorneys' fees would | eave a substantial gap
in the nmake-whole relief inplied by enactnent of Section 102
Accordingly, | conclude that Conplainant is eligible for fee shifting
under 8 U.S.C. § 1324b(h) and, as a matter of discre-

l4see Christiansburg, supra, at 421 (interpreting nerit to mean "~ groundl ess or
wi thout foundation, rather than sinply that the plaintiff has ultimately lost his
case. . . .'").

1264



1 OCAHO 189

tion, I will make such an award upon a proper show ng as provi ded bel ow.

The award in this case will reflect the factors approved in United
States Football League v. National Football League, 887 F.2d 408, 415 (2d
Cr. 1989); cert. denied, 110 S. Ct. 1116 (1990), where the court affirned
the district court which had taken into consideration the factors adopted
in Johnson v. Georgia Hi ghway Express, Inc., 488 F.2d 714, 717 (5th Cr.
1974) in determning a reasonable fee. Those factors to consider in
determ ning the nunber of hours reasonably expended on a case and a
reasonabl e hourly fee for that tinme include the following: (1) the tine
and |abor required; (2) the novelty and difficulty of the questions
presented; (3) the skill requisite to performthe | egal service properly;
(4) the preclusion of other enploynent by the attorney due to acceptance
of the case; (5) the customary fee for simlar work in the community; (6)
whet her the fee is fixed or contingent (7) tinme limtations inposed by
the client or the circunstances; (8) the amount involved and the results
obtai ned; (9) the experience, reputation and ability of the attorneys
(10) the ““undesirability '' of the case; (11) the nature and length of
the professional relationship with the client and (12) awards in sinilar
cases.

Conplainant is allowed reasonable attorneys' fees upon a proper
showing within the tine prescribed in this paragraph, subject to reply
by De Wtt as to the calculation of such award. Conpl ai nant shall have
30 cal endar days after the date of this Decision and Order in which to
submt a brief on the calcul ation of attorneys' fees which, at a mni num
should address each of the twelve factors outlined in U.S. Football
League, supra, at 415. Respondent nay file a response within 20 cal endar
days after the date of Conplainant's filing with ne.

VIII. Utinmte Findings, Conclusions, and O der

I have considered the pleadings, testinmony, evidence, nenoranda
briefs, argunents and proposed findings of fact and conclusions of |aw
submitted by the parties. Al notions and requests not previously
di sposed of are denied. Accordingly, and in addition to the findings and
conclusions already specified, | nmake the followi ng determnations,
findings of fact and concl usions of | aw

5These factors are consistent with those reconmended by the American Bar
Associ ation's Mdel Code of Professional Responsibility, Ethical Consideration 2-18,
Disciplinary Rule 2-106 (1989), and have gai ned wi de judicial acceptance. See, e.g.,
Bl anchard v. Bergeron, 489 U. S. 87, 109 S.C. 939 (1989), Manmmano v. Pittston Co., 792
F.2d 1242 (4th Cr. 1986). But see Blanchard, supra, 109 S.Ct. at 946 (Scalia, J.,
concurring in part and concurring in the judgment).
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1. That Jesse C. Jones is a citizen of the United States born in New
Yor k, New York.

2. That Jesse C. Jones began working as a cook at De Wtt Nursing
Hone on February 18, 1988.

3. That a citizen of the United States is entitled, by virtue of the
prohibition of 8 US C & 1324b against wunfair immigration-related
enpl oynent practices, to protection from citizenship status-based
di scrimnation in discharge from enpl oynent.

4. That Jones tinely filed with OSC [the office responsible for
i nvestigating and prosecuting before admnistrative |aw judges charges
of violations of the antidiscrinnation provisions of IRCA, 8 US. C §
1324b(c)(2)] a charge of an wunfair inmmgration-related enploynent
practice based on his citizenship status arising out of his discharge by
Respondent on or about February 26, 1988.

5. That Conplainant tinely filed a conplaint as his private action
after OSC elected not to file a conplaint before an administrative |aw
judge. 8 U . S.C. § 1324b(d)(2).

6. That even though OSC declined to file a conplaint, it was granted
intervention pursuant to 28 C.F.R 8§ 68.13 after the close of the record
on the evidentiary phase of the proceeding.

7. That De Wtt Nursing Horme, an entity which regularly enploys nore
than three individuals, by and through its enployees, required Jones to
produce docunents to establish identity and enploynent eligibility in
conpliance with the enpl oyer sanctions requirenents of 8 U S.C. § 1324b
with respect to enploynent in New York

8. That within three days of reporting for duty in New York after
hire by Respondent as a cook, Jones presented to Respondent both his New
York State ID, a Form1-9 List B docunent, and his Social Security card,
a Form -9 List C docunent. List B docunents satisfy enploynent
verification requirenents for establishing identity and List C docunents
satisfy the requirenents for establishing enploynment authorization as
prescribed by 8 U.S.C. § 1324a(b) and as inpl enented by regul ation

9. That De Wtt, through its agents, insisted that Jones present his
birth certificate, notwithstanding that he had already presented
docunents sufficient to satisfy enploynment verification requirenents of
| RCA, consistent with its usual practice of requiring enpl oyee-applicants
to present green cards, naturalization certificates, passports or birth
certificates to conply with the enpl oynent verification regine.

10. That when Jones failed to produce his birth certificate within
an unreasonably short period of tine, despite protestations he was
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obtaining it from his nmother, De Wtt discharged him solely for the
reason that he failed to prove that he was a United States citizen

11. That by insisting Jones present his birth certificate,
not wi t hst andi ng that he had presented docunents sufficient to satisfy the
requirements of 8 U S.C. § 1324a(b) as found in paragraph 9 above,
Respondent unreasonably exceeded the requirenents for conpliance with the
enpl oynent verification system of the enployer sanctions provisions of
| RCA by violating the stricture of 8 US C § 1324a(b)(1)(A) against
requiring a particul ar docunent.

12. That by unreasonably exceeding the requirenents of 8 U S.C. 8§
1324a by requiring Jones to produce a birth certificate, a docunent which
in the case of U S. citizens evidences enpl oynent authorization but does
not do so in the case of non-citizens, Respondent discrininated agai nst
himon the basis of citizenship in violation of 8 U S.C. § 1324b.

13. That Jones has shown a prima facie case of an wunfair
immgration-related enpl oynent practice, i.e., discrimnation in
di scharge from enploynent, by a preponderance of the evidence where it
is established that Respondent di scharged Jones while continuing to hire
for the position which he had held.

14. That De Wtt has failed, in turn, to prove by a preponderance
of the evidence or at all that it was lawfully entitled to discrininate
agai nst Jones by insisting on a birth certificate and discharging him
when he failed to produce it within a week after he began his enpl oynent.

15. That De Wtt has failed to prove by a preponderance of the
evidence or at all that it would have discharged Jones even in the
absence of citizenship status discrimnation

16. That, based upon the preponderance of the evidence, | deternine
that De Wtt Nursing Honme knowingly and intentionally engaged in an
unfair inmmgration-rel ated enpl oynent practice, within the neani ng of and
in violation of 8 US C & 1324b, when it discharged Jones, a U.S.
citizen born in the United States who neither | ooks nor sounds foreign.

17. That De Wtt Nursing Honme shall

(a) Cease and desist fromthe unfair inmm gration-rel ated enpl oynent
practice found in this case, including, without limting the generality
of the foregoing, preferring one formof enploynent verification over any
ot her;

(b) Conply with the requirenents of 8 U S. C. § 1324a(b) during a
period of one year fromthe date of this Decision and Order, during which
it shall retain the nane and address of each individual who applies, in
person or in witing, for hiring for an existing position for enpl oynent
by De Wtt Nursing Honme in the United States;

1267



1 OCAHO 189

(c) Thor oughl y educat e al | its enpl oyees about t he
antidiscrimnation requirenents of | RCA

(d) Reinstate Conplainant to the position from which he was
di scharged, at the prevailing wage and with comensurate benefits;

18. That De Wtt Nursing Honme shall pay:

(a) To and on behalf of M. Jones a total sum of $21,486.87 in back
pay which constitutes what Jones would have earned at De Wtt from
February 26, 1988, the date of discharge, through the date of this
Decision and Order, less nitigation, i.e. the total sum he earned in
enpl oynents after his discharge fromDe Wtt.

19. That prejudgnent interest is denied.

20. That, for the purposes of 8 US C § 1324b(h) De Wtt's
“Targunent is wthout reasonable foundation in law and fact'' and
Conplainant as the prevailing party is allowed reasonable attorneys'
fees, to be awarded upon a proper showing therefor. Conplainant's
subm ssion for such award, if any, will be tinely if filed within 30 days
after the date of this Decision and Order; De Wtt's reply, if any, wll
be tinely if filed within 20 days after the date of Conplainant's filing.

21. That, pursuant to 8 U S C 8§ 1324b(g)(1), this Decision and
Oder is the final administrative order in this case and "~ “shall be final
unl ess appealed'' to a United States court of appeals in accordance with
8 U S.C. § 1324b(i).

SO ORDERED: Dated this 29th day of June, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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