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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant vs. The Wangler's Country
Cafe, Inc., and Henry D. Steiben, Individually, Respondents; 8 U S. C
1324a Proceedi ng; Case No. 89100381.

FI NAL DECI SI ON AND ORDER
STATEMENT OF THE CASE

On August 7, 1989, a conplaint was filed by the United States with
the Ofice of the Chief Admnistrative Hearing Oficer, charging
respondents, The Wangler's Country Cafe, Inc., and Henry D. Steiben,
jointly, with violations of the Inmmgration Reform and Control Act of
1986 (IRCA). In Count | of the Notice of Intent to Fine, incorporated
into the Conplaint, Respondents were charged with three violations of 8
U S.C Section 1324a(a)(1)(A) for hiring three naned individuals know ng
these individuals were not authorized for enploynent in the United

States. Count Il further charged Respondents with three violations of 8
U S. C Section 1324a(a)(1)(B) paperwork violations for failing to prepare
Form |-9 for the three aliens. Count |Il charged Respondents with 12

additional violations of 8 U S.C. Section 1324a(a)(1)(B) for failing to
prepare Form|1-9 for 12 enpl oyees. A hearing was scheduled to be held on
Decenber 5, 1989 in Kansas City, Mssouri. That hearing was postponed
indefinitely pending the resolution of various nmotions filed by
Respondent St ei ben.

On August 17, 1989, Respondent Steiben filed a Mdtion to Dismss and
a Mtion for Sunmary Judgnent. Subsequently, on August 28, 1989, both
Respondents filed a joint Answer to the Conplaint denying the naterial
all egations therein. This Answer was filed by Respondent Steiben ““in the
alternative'' to his Mtion to Dismiss or for Summary Judgnent.

On March 6, 1990, the Mdtion to Disnmiss and for Summary Deci sion was
denied, and a finding was nmade that Respondent Steiben, individually, was
subject to joint personal liability, together w th Respondent The
Wangler's Country Cafe, Inc. During a subsequent conference call,
Respondents chose not to contest the validity
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of the allegations in the conplaint, and the parties agreed to brief the
issue of the appropriate civil noney penalty to be inposed in this
matter.

In support of its proposed penalty assessnent, Conplai nhant subnits
various docunents which it contends accurately depict the Respondents'
cul pability. Many of these docunents were subnmitted by Conplainant in
opposition to Respondent Steiben's Mtion to Dismiss or for Sunmmary
Decision, the admissibility of which were the subject of a stipulation
of the parties.

Respondents, conpl aining of their hearsay character, now urge that
t hose docunents which were not subject to the previous stipulation not
be considered in the discretionary assessnent of the appropriate penalty.
| agree with Respondents' position on this point.

Count |

Under the Final Rules for the Control of Enploynent of Aliens, at
8 CF. R Section 274a.10, a respondent found to have knowi ngly hired an
unaut horized alien is subject, for a first violation, to a penalty of not
| ess than $250 and not nore than $2,000 for each unauthorized alien.
Conpl ai nant seeks the maxi mum penalty allowabl e of $2,000 for each of the
three violations of 8 U S.C. Section 1324a(a)(1)(A) alleged in Count I,
for a total anount of $6,000. Conplainant takes the position that the
Respondents' violations were egregious and nerit the nost severe penalty.

The record evidence includes the affidavit of one of the
undocunented aliens, Jose GQuadal upe Hernandez-Lopez. This affidavit
states that Hernandez-Lopez entered the United States illegally, together
with the two other undocunented aliens naned in the conplaint herein,
Francisco Aguilar and Al berto Gonzal ez-Castaneda, and that the three
i ndividuals resided at various locations in the greater Kansas City area
and eventually secured a job wth the Respondents through an
i nternediary, Manuel, who introduced themto Respondent Henry D. Steiben
owner of the Respondent, The Wangler's Country Cafe, Inc. The affidavit
of Hernandez-Lopez describes the initial neeting with Steiben as foll ows:

Manuel translated for Steiben, and Steiben asked us if we had any
Inn1grat|on papers. W told himthat none of us had any | mm gration papers
and that we had no work permts. Steiben said that he would protect us,
and that if there was any problem with Imrigration, that would be his
probl em

. St ei ben said he woul d pay us each $50.00 per week, plus room and
board. Steiben said that we woul d stay at his house, as part of our pay.
We asked Steiben if he would help us arrange our |nmgration docunents,
and he said yes he woul d.

The affidavit relates that the three individuals noved into Steiben's
house, that Steiben transported themto work in his truck
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each norning, and that on one occasion Mnuel relayed a nessage from
St ei ben, nanely, that Hernandez-Lopez should ““run if immgration cane.'

Since the conduct of the Respondents is egregious and because it is
clear that Steiben has denobnstrated his total disregard for the
proscriptions of the Act, the Conplainant recommends that the nmaxinmm
perm ssible civil penalty of $2000.00 for each hiring violation be
i mposed.

Concl usi ons Regardi ng Count |

Because Respondent The Wangler's Country Cafe, Inc. is no |onger
a viable business entity, and ceased business with over $37,00 in
accounts payable, not including unpaid wages owed to enpl oyees, | shal
i npose a fine of $1,000.00 for each of the three hiring violations, for
a total of $3,000.00. Such an ampunt is deened reasonable under the
circunstances, particularly because of the Respondents' egregious
conduct.

Counts Il and I1I

In determning the anount of the penalty to be inposed for paperwork
violations, 8 U S.C. Section 1324a(e)(5) provides that:

Wth respect to a violation of subsection (1)(1)(B), the order under this
subsection shall require the person or entity to pay a civil penalty in an
amount of not less than $100.00 and not nore than $1000.00 for each
i ndi vidual with respect to whom such violation occurred. In determning
the amount of the penalty, due consideration shall be given to the size of
the business of the enployer being charged, the good faith of the
enpl oyer, the seriousness of the violation, whether or not the individua
was an unaut horized alien, and the history of previous violations.

Concl usi ons Regarding Counts Il and |1

In Count |1, Conplainant seeks the naxi mum penalty of $1,000 for
each of the three violations as a result of the Respondents' failure to
prepare Enploynent Eligibility Verification forns (Form [-9) for the
t hree undocunented ali ens.

I have given "~ “due consideration'' to the foregoing factors.
However, | place overriding significance upon the fact, not |isted anbng
the factors to be eval uated, that Respondent The Wangler's Country Cafe,
Inc., is no longer in business, and that any fine inposed will ultinmately
becone the responsibility of Respondent Steiben, individually. As shown
above, the violations which he orchestrated are egregious. | shall

therefore inpose a penalty of $250.00 for each of the three violations
in Count |1, for a total of $750.00.

In Count 111, Conplainant seeks a penalty of $500 for each of the
twel ve additional paperwork violations. | shall inpose a penalty of
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$125.00 for each violation, for a total of $1,500.00, for the reasons set
forth above.

Fi ndi ngs of Fact

1. Respondents hired for enploynent in the United States Jose
Guadal upe Her nandez- Lopez, Franci sco Agui | ar, and Al berto
Conzal ez- Cast eneda, after Novenber 6, 1988, knowing that they were
unaut hori zed to be enployed in the United States.

2. Respondents hired for enploynent in the United States, after
Novenber 6, 1988:

Kip McBride

J. Roark

D. Manni ng

S. Burnett

M Corni sh
Patricia Van Gorp
Keith A. Russel

M Coker

D. Hedrick
Coet a St okes

Del ma Russel

M chel e Reynol ds

XU TToDQ T o0 oY

3. Respondents failed to prepare and present the form designated by
the Attorney General, Form|-9, verifying the enploynent eligibility of
t hese fifteen enpl oyees.

Concl usi ons of Law

1. Respondents have violated 8 U S. C. Section 1324a(a)(1) (A by
enpl oyi ng Jose Quadal upe Her nandez-Lopez, Francisco Aguilar, and Al berto
Conzal ez- Cast eneda, knowi ng they were unauthorized for enploynent in the
United States.

2. Respondents have violated 8 U S.C. Section 1324a(A)(1)(B) by
failing to prepare and present Form 1-9 as required by the Imrgration
Ref orm and Control Act for the 15 naned enpl oyees.

3. For the three violations of 8 U S C Section 1324a(a)(1) (A
Respondents are required to pay a civil noney penalty in the anount of
$1,000.00 for each violation, for a total of $3,000.00. Respondents are
ordered to cease and desist fromany further violations.

4. For the three violations of 8 U S.C. Section 1324a(a)(1)(B), as
charged in Count 11, Respondents are required to pay a civil nopney
penalty in the anmount of $250.00 for each violation, for a total of
$750. 00.

5. For the twelve additions violations of 8 U S.C  Section

1324a(a) (1) (B), Respondents are required to pay a civil noney penalty in
t he amount of $125.00 for each violation, for a total of $1,500.00.
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6. Pursuant to 8 U S.C. Section 1324a(e)(7), and as provided in 28
C.F.R Section 68.51, this Final Decision and Oder shall becone the
final decision and order of the Attorney General unless, within five (5)
days of the date of this decision any party files a witten request for
review of the decision together with supporting argunents with the Chief
Adm ni strative Hearing Oficer.

SO CORDERED.
Dat ed: June 29, 1990.

GERALD A. WACKNOV
Adm ni strative Law Judge
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