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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

| ronsi C. Ndusor ouwa, Conpl ai nant . Prepared Foods, I nc.,
Respondent; 8 U.S.C. 8§ 1324b Proceedi ng; Case No. 89200191.

FI NAL DECI S| ON AND ORDER GRANTI NG RESPONDENT' S MOTI ON TO DI SM SS
(July 3, 1990)

SYLLABUS

1. Whether or not a Declaration of Intending Citizen, Forml-772,
has been conpleted pursuant to 8 U S.C. 8§ 1324b(a)(3)(B)(ii), an alien
who does not fit wthin one of the categories defined as intending
citizens, 8 U S.C 8§ 1324b(a)(3)(B)(i), cannot qualify as an individual
covered by the prohibition of 8 US C 8§ 1324b against unfair
i mmgration-rel ated enpl oyment di scrimnation.

2. An alien who no longer resides in the United States and who
conditions participation in the oral phase of the hearing process on
payment by the United States of his transportation and | odgi ng costs has
wai ved the opportunity for such oral hearing.

MARVIN H MORSE, Adninistrative Law Judge:

Appearances: | RONSI C. NDUSCROUMA, pro se, Conpl ai nant.
JOHN G MUNDI E, Esqg., for Respondent.

Statutory and Requl atory Backaround

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99- 603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair imrmgration-related enploynent practices at section 102, by
anending the Immigration and Nationality Act of 1952 (INA § 274B),
codified at 8 U S.C. 88 1101 et seq. Section 274B, codified at 8 U S. C
§ 1324b, provides that ""[I]t is an unfair inmrigration-rel ated enpl oynent
practice to discrimnate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status. . . .'' (Enphasis added). Discrimnation
arising either out of an individual's national origin or citizenship
status is thus prohibited. Section 274B protection from citizenship
status discrimnmnation extends
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to an individual who is a United States citizen or qualifies as an
intending citizen as defined by 8 U S.C. § 1324b(a)(3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions programenacted at INA § 274A, 8 U.S.C. 8§ 1324a, m ght
lead to enploynent discrimnation against those who are "~ “foreign
looking'' or "“foreign sounding'' and those who, even though not citizens
of the United States, are lawfully in the United States. See " "Joint
Expl anatory Statenent of the Committee of Conference,'' Conference
Report, IRCA, H R Rep. No. 99-1000, 99th Cong., 2d Sess., at 87 (1986),
reprinted in 1986 U S. Code Cong. & Adnin. News 5840, 5842. Title 8
U S.C. § 1324b contenplates that individuals who believe that they have
been di scrimnated agai nst on the basis of national origin or citizenship
may bring charges before a newly established Ofice of Special Counsel
for Immgration Related Unfair Enploynment Practices (Special Counsel or

0sO) . OSC, in turn, is authorized to file ~conplaints before
adm nistrative law judges who are specially designated by the Attorney
CGener al as having had special training "~ “respecting enploynent

discrimnation.'' 8 U S.C. 8§ 1324b(e)(2).

IRCA also explicitly authorizes private actions. Wenever the
Speci al Counsel does not file a charge of national origin or citizenship
status discrimnation before an admnistrative |aw judge within 120 days
after receiving a conplaint, the person naking the charge may file a
conplaint directly before such a judge. 8 U .S.C. § 1324b(d)(2).

Pr ocedural Summary

M. Ironsi C. Ndusorouwa (Ndusorouwa or Conplainant) charges
Prepared Foods, Inc. (Prepared Foods or Respondent) w th knowi ng and
intentional citizenship discrimnation for his disnissal as an industrial
engi neer on or about April 1, 1988, in violation of 8 U S.C. § 1324bh.

Ndusorouwa is a citizen of Nigeria. As a holder of an expired F-1
Visa, he was not a permanent resident alien at the tine of the alleged
discrimnation in April 1988. On June 7, 1988 Conplainant filed a tinely
charge with the Ofice of Special Counsel (0SC). (A charge of national
origin discrimnation was also filed wth the Equal Enpl oynent
Qpportunity Comm ssion, El Paso, Texas office on April 4, 1988).

Upon investigation of his charge, OSC concl uded that Conpl ai nant was
““not an intending citizen as defined by section 102 of IRCA. . . at the
time of the alleged discrinmnation;'' OSC s undated letter advised al so
that ""[S]ince you do not neet the statutory defi-
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nition of intending citizen, this Ofice has no jurisdiction over your
citizenship status discrimnation charge.'

Ndusorouwa filed a tinely private action in this Ofice on April 17,
1989. | was assigned the case on July 14, 1989.

Respondent's Answer filed August 14, 1989 deni es any discrinination
and asserts that Conplainant was an " Industrial Engineer Trainee''
during his enploy at Prepared Foods, and not an " Industrial Engineer,""'
as Conpl ainant described his position. Respondent also clains that
Conpl ainant is authorized to be enployed in the United States.” Docunents
acconpanying Conplainant's original filing with this Ofice indicate that
Prepared Foods had applied for and received |abor certification for the
Conpl ai nant as of August 28, 1987.

My Order of August 28, 1989, stipulated procedures for a prehearing
conference. As Conplainant resides in Nigeria the dates suggested for a
prehearing conference were tentative. | received no response from
Conpl ai nant. My Order of COctober 24, 1989 requested Conpl ai nant to advi se
nme imediately as to his whereabouts; to provide tel ephone nunbers and
state his availability on specified dates so that a tel ephonic prehearing
conference could be held and this case nove forward.

Respondent filed a Motion to Disniss dated Novenber 15, 1989, filed
Novenber 21, 1989, all eging Conplainant had failed to prosecute his case.
Respondent's Mdtion crossed in the mail with Conplainant's response to
my Order of Cctober 24, 1989 which | received on Novenber 20, 1989,
advising ne of his address, telephone nunber and tinmes he would be
available for a prehearing conference. Wth the cooperation of
Respondent's counsel, ny office attenpted unsuccessfully to arrange a
prehearing conference on a date agreed to by Conplainant, i.e., Novenber
22, 1989. As the result, | issued an Order of Inquiry to the Parties on
Decenber 19, 1989 stating that | was unable to reach himat the tel ephone
nunber provided in his letter of Novenber 20th.

The Decenber 19, 1989 Order cautioned Conplainant that °~ " he cannot
invoke the jurisdiction of an admnistrative |law judge pursuant to 8
U S.C. 8§ 1324b and then, with inpunity, be unavailable for reasonable
pronpt dispatch of the proceeding he initiated.'' | directed Conpl ai nant
to advise ne of his availability in the United States for an evidentiary
hearing so that the case m ght proceed.

" Havi ng been hired before Novenber 7, 1986, i.e., in Septenber 1986,
Conpl ai nant was a "' grandfathered ' enployee of Respondent under the Enpl oyer Sanction
provisions of IRCA; as the result, Respondent would not have been liable for a
sanctions violation. |RCA supra, at Section 101(a)(3), 100 Stat. 3360, 3372, 8 U.S.C
8§ 1324a note.
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The Order included questions for each party which | deened relevant to
resolution of this case.

On Decenber 26, 1989 Respondent answered ny Order of Inquiry, noting
that Prepared Foods, Inc. enployed 355 persons on the date of the alleged
di scri m nati on. This fact, as discussed bel ow, elimnates | RCA
jurisdiction over the national origin portion of Conplainant's claim 8
U S.C. 8§ 1324b(a)(1)(A). Respondent also reported its intention to file
an anended Motion to Dism ss.

By letter dated January 19, 1990, filed January 29, 1990,
Conpl ai nant responded to the Order of Inquiry. Conplainant stated that
[I]f my presence in the United States is required for an evidentiary

hearing . . . as distinct fromdisposition of nmy conplaint upon a paper
record, | am available and willing to appear anytine; however this can
be made possible if | am provided with a round trip plane tickets and

| odgi ng expenses to the United States in view of ny present financial
constraints.'' (Enphasis added.)

Respondent filed a renewed Mdtion to Dismiss for Failure to Show
St andi ng, dated February 26, 1990, filed March 13, 1990. Prepared Foods
mai ntai ns that Conplai nant, despite his response to ny Oder of Inquiry
of Decenber 19, 1989, still fails to denonstrate standing under 8 U S.C
8 1324b. By Oder to Show Cause dated April 19, 1990, | advised
Conpl ai nant that since | had no authority to ~“provide for his attendance
at a hearing in the United States at government expense'' and " by
conditioning his willingness to participate in a hearing on the judge's
determ nation whether a hearing is necessary, and on public funding for
his costs of attendance, | understand his response to be a waiver of the
right to an oral evidentiary hearing.'' | further advised Conplainant
that | could dispose of this matter based on Respondent's Nbtion

Conpl ai nant responded to the Order to Show Cause by | etter pleading
dated March [sic May] 11th, 1990, filed May 22, 1990. He requests that
I not dismiss this case, explaining that the nmaterials enclosed with his
letter should clarify his standing and "~ “the circunstantial evidences
[sic] thereof.'' Based on the information provided in that last filing
considered particularly in light of his letter of January 19 and
recitations in the Show Cause Oder of April 19, 1990, this Final
Deci sion and Order adjudicates the conpl aint based on the paper record.

Di scussi on
Conpl ai nant al | eges that Respondent discrim nated agai nst himon the
basis of both national origin and citizenship by discharging himon Apri

1, 1988 from his position as an Industrial Engineer. It has becone
commonpl ace that "~ “jurisdiction of adm nistrative |aw
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judges over clains of national origin discrimnation in violation of 8
US C 8 1324b(a)(1)(A is necessarily limted to clains against

enpl oyers enpl oyi ng between four (4) and fourteen (14) enpl oyees. Since
respondent enploys nore than fourteen (14) enployees, 8 US. C 8§
1324b(a)(2)(B), it is excluded from | RCA coverage with regard to the
national origin discrimnation clains.'' WIIlianson v. Autorama, OCAHO
Case No. 89200540, May 16, 1990; See also Bethishou v. Chnite Mg. Co.,

OCAHO Case No. 89200175, August 12, 1989, at 4; Enpl. Prac. QGuide %5244,

Accordingly, | disniss the national origin portion of the claimfor want

of jurisdiction under |RCA

Only an alien who satisfies the statutory definition of an intending
citizen, 8 US. C § 1324b(a)(3), can nmaintain an |RCA discrimnation
claim Accordingly, the threshold question on the citizenship
discrimnation claim i.e., whether Conplainant neets the statutory
definition of ““intending citizen,'' nmust be resolved in order to
deternm ne whether he can mmintain this action. Set forth below is a
chronology derived from Conplainant's filings which explains his
i mm gration status.

1. Conplainant, a Nigerian citizen, arrived in the United States in 1977
with a Foreign Student Visa (F-1), to attend Alabama A & M University. He
remained in this country as a student, receiving his Bachel or of Science
in Industrial Engineering degree fromthe University of Texas at El Paso
(UTEP) in Decenber 1981. He continued his education at UTEP, working on a
Master's degree which he expected to receive in Decenber 1986. In Mrch
1984 I NS granted Conpl ai nant a wai ver of off-canpus work prohibition for
the duration of his F-1 status. 8 CF.R § 214.2(f)(5)(iii). The waiver
aut horized part-time enpl oynment.

2. From March 1984 wuntil March 1986 Conplainant was enployed as an
““Industrial Engineer/Production Planner'' at Beatrice Meats, Inc. in E
Paso, Texas. In My 1985 Conplainant filed a Form |-140, Petition for
Prospective | nmigrant Enpl oyee (Preference Status), with INS at El Paso.
The petition for Third Preference was rejected as deficient in July 1985
for lack of a labor certification.

3. After working on his Master's thesis, Conplainant was hired by Prepared
Foods, Inc. in September 1986 as a trainee industrial engineer. Such
practical training for pay is permtted for holders of F-1 Visas. 8 C.F. R
§ 214.2(f)(10). Respondent promptly began the process of sponsoring
Compl ai nant for permanent resident status by applying for a |abor
certification for the job of industrial engineer, the job for which
Conpl ai nant was hired as a trainee. In an October 24, 1986 letter to the
New Mexico Enployment Security Departnent, WIliam L. Mindie, Prepared
Foods Vice President for Operations, supported Conplainant's |abor
certification petition, stating that “~“[I]t is our intention to offer him
[a] full-tine position as industrial engineer upon his graduation from
UTEP in Decenber 1986 if he is granted an alien enploynment certificate."''
The | abor certificati on was granted on August 28, 1987.

4. On Septenber 17, 1987 Conpl ainant filed a new Form|-140 and requested

an adjustnment of status to permanent resident. At the time of the alleged
di scrimnation he had still not been granted any change of status.
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5. Conplainant's immigration status is less certain for the period between
award of his Master's Degree in Decenber 1986 and his dismissal from
Prepared Foods on April 1, 1988. No |onger a student, he was not entitled
indefinitely to F-1 Visa status because, as provided in INS regul ations
then in effect, even where a holder of an F-1 Visa has been granted
perm ssion to engage in a practical training period, and that period is
extended, the F-1 Visa only remained valid for a maxi mum renewal of 12
nont hs after the date that the practical training began follow ng the
educational period. 8 CF.R § 214.2(F)(10)(iii) [1986].

As Conpl ai nant received his Master's degree in Decenber of 1986, his
F-1 status could only have remained in effect through Decenber 1987. He
remai ned an enpl oyee of Prepared Foods for another year after February
1987. Although the labor certification was issued in August 1987, it
woul d be sheer speculation to suppose that Conpl ai nant had been granted
a change in imigration status to tenporary non-resident status or that
he had obtained an H1 visa. 8 CF.R 8§ 214.2 (h)(2)(i).

Most inportantly, the labor certification did not confer |egal
i mm grant status but only the prospect that a job was available for him
when and if he achieved an adjustnent of immgration status or approval
of a Visa petition. It is clear that Conplainant still awaited permanent
resident status at the tinme of his discharge by Respondent.

Conplainant's filings before ne are not consistent with a change of
status. For purposes of this case, however, it is not necessary to
specul ate whet her Conpl ai nant had overstayed his F-1 status and thus in
t he absence of a change in status becane unauthorized to work in the
United States. Rather, | conclude that nothing in Conplainant's own
submi ssions supports a finding that he was at the tinme of the alleged
discrimnation a permanent resident alien, a refugee, an asylee or a
| egalization (ammesty) applicant ~“granted the status of an alien
lawful ly admitted for tenporary residence . . .'' as required by 8 U S.C
8§ 1324b(a)(3)(B) in order to qualify for Section 102 reli ef.

Prepared Foods sponsored Conplainant and supported a |abor
certification on behalf of his enploynent. It is plain that Respondent
was aware of Conplainant's immgration status at the tinme of the alleged
di scrinm nation. Conplainant in response to ny Order of Inquiry of April
19, 1990 says as nuch. “~“Knowing fully well the conplainant's NATI ONAL
ORIG N AND CI Tl ZENSHI P STATUS and that his immgration status depended
on continued enploynent at Prepared Foods Inc. can the Respondent,

explain its action on April 1, 1988.''

Respondent obviously was aware for a considerable tine prior to

April 1988 that Conplainant was not a citizen of the United States.
| ndeed, Conplainant in a March 31, 1988 nenorandumto Bill
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Mundi e, stated that when he had first been offered enploynent, Prepared
Foods had nmade a pledge to sponsor his “~“United States residency status
adjustnent . . .'' The enployer's assistance in positioning Conplainant
for authorized enpl oynent and pernmanent resident status is not consistent
with an unlawfully discrininatory discharge. This situation is not
unique. In Prieto v. Noticias del Mindo/News World Conmuni cations, OCAHO
Case No. 88200164, (May 23, 1990) a case alleging citizenship based
di scrimnation, the conplainant was an illegal alien. The enployer,
havi ng know edge of his status, continued to enploy himin increasingly
responsi bl e positions. The enployer helped him prepare his legalization
application. | held, inter alia, that Prieto was not fired because he was
an alien but because he had enbarrassed the enployer in other respects,
Id. at 6.

Unli ke Prieto, Conplainant, as already noted, does not qualify under
IRCA as an intending citizen as defined at 8 U S.C. § 1324b(a)(3)(B)
Conpl ai nant acknowl edges in his letter of My 11, 1990 that he was
refused tenporary residence status because INS determned himineligible
for ammesty under IRCA. See 8 C.F. R § 245a.2 (12). Accordingly, because

he | acks standing under Section 102 | do not reach the nerits of his
di scharge. Ronb v. Tood, OCAHO Case No. 87200001 (Aug. 19, 1988), aff'd
United States v. Todd Corp. F. 2d (9th GCir. 1990).

Ndusorouwa is not entitled to relief under | RCA because he did not
quality as an intending citizen status, 8 U S. C. 8§ 1324b(a)(3)(B)(i)
al t hough his January 19, 1990 response to ny order of Decenber 19, 1989
included an wundated Form |-772, Declaration of Intending Citizen
Conmpl etion of such declaration does not, however, confer |RCA coverage
on an alien who does not otherwise fit one of the four categories
identified at subsection (a)(3)(B)(i), supra. Conplainant cannot nake a
prima facie case. Therefore, | dismiss this action

Respondent's anended notion to dismss is granted for the reason
that Conplainant, being found not to have qualified as an intending
citizen, is unable to maintain an action under 8 U S.C. 8§ 1324b. The
nmotion is granted under authority of Federal Rule of Civil Procedure
(FRCP) Rule 12(b)(6) which authorizes disnissal of an action for failure
to state a claim See 28 CF.R § 68.1. \Were, as here, Conplainant has
failed to recite a claimwithin the jurisdiction of an adm nistrative | aw
judge, it is necessary and just to apply FRCP 12(b)(6). WIlianson V.
Aut orama, supra, at 5.

Respondent is the prevailing party in this action. Since Respondent
has not required an award of attorneys' fees, | do not reach any decision
on such award.
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Utinmte Findings of Fact and Concl usi ons of Law.

In addition to the findings and conclusions already stated, based
on the foregoi ng, considering the pleadings, including their attachnments,
I find and conclude as foll ows:

1. That | amwithout jurisdiction to hear a claimof national origin
di scrinmination where, as here, the enployer has nore than fourteen (14)
enpl oyees.

2. That Conplainant lacks standing to nmmintain a claim of
citizenship status discrimnation because he has been unable to establish
standing as an intending citizen. 8 U S.C. § 1324b(a)(3)(B) (i)

3. That by offering to participate in an oral hearing in the United
States only upon paynent by the United States of his transportation and
related travel costs, and expressing his willingness to have the case
decided by the judge on a paper record, Conplainant waived his
opportunity for the oral evidentiary phase of the hearing process.

4. That the entire record on which this Final Decision and Oder is
based consists of the pleadings, including their attachnents, filed with
ne.

5. That for the reasons stated above, the Conplaint is dismssed.
28 C.F.R 8§ 68. 36.

6. That all notions and all requests not previously disposed of are
deni ed.

7. That pursuant to 8 U.S.C. § 1324b(g)(1), this Final Decision and
Oder is the final administrative order in this proceeding and " shall
be final unless appealed'' within 60 days to a United States court of
appeal s in accordance with 8 U S.C. 8§ 1324b(i).

SO ORDERED.
Dated this 3rd day of July 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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