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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant v. Jennifer Dittman, d.b.a.
Ready Room Restaurant, Respondent; 8 USC § 1324a Proceeding; Case No.
90100027.

DECI SI ON AND ORDER GRANTI NG COMPLAI NANT' S MOTI ON FOR SUMMARY DECI SI ON

|. Procedural History and Rel evant Facts

This proceeding was initiated on January 24, 1990, when Conpl ai nant
filed a Conplaint alleging violations of Title 8 of the United States
Code section 1324a(a)(1)(B) and 8 C. F.R sections 274a.2(b)(1)(i) (A
274a.2(b) (1) (ii)(A and (B) which provide that it is unlawful for a
person or entity to hire for enploynent in the United States individuals
wi thout conplying with the verification requirenents as set forth in the
enunerated statute.?

Respondent, acting pro se, filed an Answer to the Conplaint on
February 28, 1990. In its Answer to the Conplaint, Respondent denied she
hired the enployee nanmed in the single-count Conplaint. She based her
denial on the fact that the enployee was not paid a "~ “regular hourly
wage. "'

Conplaint nmailed interrogatories and requests for adm ssions of fact
and authenticity to Respondent on February 12, 1990. Postal Service Form
3811 (Donestic Return Receipt) shows that discover was received by
Respondent on February 14, 1990. A cover letter

! The enpl oyer sanctions provisions of the I migration Reformand Control Act
make it unlawful to hire persons for enploynment in the United States without verifying
their enployment eligibility. 8 U S C. § 1324a(a)(1)(B)

The verification process has two steps. First, the enpl oyee nust attest under
penalty of perjury that he or she is a citizen, a lawfully adnitted pernmanent
resident, or an alien otherwi se authorized to work in this country. This attestation
must be made on a form designated by the Attorney General. 8 U S.C. 8§ 1324a(b)(2); 8
CF.R § 274a.2(b)(1)(i). Second, the enployer nmust verify the enpl oyee's enpl oynent
eligibility by exaning specified docunments and recording their identifying nunbers on
the same form designated by the Attorney General, the FormI-9. 8 US.C. §
1324a(b)(1); 8 CF.R § 274a.2(b)(1)(ii).
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was sent to Respondent as part of the discovery package which inforned
her that the regulations required the discovery be returned to
Conmplainant within thirty days. Respondent has failed to subnmit any
responses to Conpl ai nant's di scovery.

On March 27, 1990, Conplaint, pursuant to 28 CF.R § 68.36, filed
a Motion for Summary Decision. In its Mtion, Conplainant contended that
Respondent's assertion that the person naned in the Conplaint was not an
““enployee'' did not present a genuine issue of mterial fact.
Conpl ai nant al so contended t hat Respondent's adni ssions to the Notice of
Intent to Fine ("T"NIF'') constituted a basis for concluding that there
was no genui ne issue of material fact in this case and that Conplai nant
was entitled to a judgnent as a matter of law. In support of its Mtion
Conpl ai nant attached eight exhibits, including Form |-213, Record of
Deportable Alien. Respondent has not filed a response to Conplaint's
Motion for Summary Deci sion.

Il. Legal Standards in a Mtion for Sunmary Deci Si on

The federal regulations governing practice in enployer sanctions
adm ni strative hearings authorize an Adninistrative Law Judge to " “enter
summary decision for either party if the pleadings, affidavits, mteri al
obt ai ned by discovery or otherwise . . . show that there is no genuine
issue as to any material fact and that a party is entitled to summary
decision.'' 28 CF. R 8§ 68.36 (1989); see, also, Fed. R Civ. Proc. Rule
56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue of material fact, as
shown by the pleadings, affidavits, discovery and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U S. 317, 106 S. Ct. 2548, 2555,
91 L.Ed.2d 265 (1968). A material fact is one which controls the outcone
of the litigation. See, Anderson v. Liberty Lobby, 477 U S. 242, 106 S.
Ct. 2505, 2510, 91 L.Ed.2d 202 (1986).

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A summary decision may be based on a matter
deermed admitted. See, e.q., Hone Indem Co. v. Famularo, 530 F. Supp. 797
(D.C. Col. 1982).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be adnmitted. 28
CF.R 8 68.8(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undeni ed all egation. See, Grdner
v. Borden, 110 F.RD. 696 (S.D. WVa. 1986) (. . . matters deened
admtted by the party's failure to respond to a request for adm ssions
can forma basis for granting summary judgnent.).
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I1l1. Legal Analysis Supporting Sunmmary Deci sion

The undi sputed facts relied on by Conplainant as the basis for this
Motion are contained i n Respondent's Answer to the Conpl ai nt. Conpl ai nant
argues that there are two separate grounds for rendering summary deci sion
inits favor. The first ground is that Respondent's sole defense that M.
Ram rez-Tal amantes is not an enployee does not present a genuine issue
of material fact.

I V. Respondent Failed to Prepare Form 1-9 for the Enployee Naned in
Count 1

The only question in this case is whether the person naned in the
Conpl ai nt was an enpl oyee of the Respondent. Respondent does not deny
t hat she never conpleted a Form [1-9 for the individual, M.
Ram rez- Tal anantes, but instead denies that she ever hired him as an
enpl oyee. In both her request for hearing, as well as the Answer to the
Conpl ai nt, Respondent deni ed that she was engaged in an enpl oyer-enpl oyee
relationship with M. Ramirez-Talamantes, and that, based on this
presunption, she was not required to conplete a Form 1-9 for WM.
Rami r ez- Tal amant es.

In both pleadings, however, Respondent adnmits that she gave noney
to \Y/ g Rami r ez- Tal amant es. Respondent al so states t hat M.
Ram rez-Tal amantes perforned tasks at the Ready Room restaurant and the
adj acent R V. Park owned by the Respondent in return for nobney received
by him This exchange of nobney and performance of work tasks clearly
formed, as | see it, an enpl oyer-enpl oyee rel ati onshi p between Respondent
and M. Ranmi rez-Tal amant es.

The Immgration and Naturalization Service (" INS' ') has established
the following definitions, which are quoted in pertinent part:

The term " enpl oyee' neans an individual who provides services or |abor for

an enpl oyer for wages or other renmuneration . . . 8 C.F. R 274a.1(f)

The term “enployer' nmeans a person or entity . . . who engages the
services or |abor of an enployee to be perfornmed in the United States for
wages or other remuneration. . . . 8 CF. R 274a.1(9).

The term “enpl oyment' neans any service or |abor performed by an enpl oyee
for an enployer within the United States . . . . 8 CF.R 274a.1(h)
(Enphasi s suppl i ed)

The enphasis on "~ “other renuneration'' in the other regulations is
especially noteworthy in light of Respondent's contention that M.
Ram rez- Tal amantes was not an enployee because she didn't pay him a
““regular hourly wage.'' Even assuming that this contention is factually

true, the legal conclusion that Respondent attenpts to derive fromit is
incorrect under the applicable regulations as cited above. The |egal
concl usion that Respondent urges is
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i ncorrect because the working definition of ““renmunerate'' is not limted
to the formalities inplied by a "~“regular hourly wage.''

"“CQther renuneration,'' as used in the applicable regul ati ons neans
sone kind of paynent or exchange in kind to a person for a service, |oss
or expense. See, e.qg., Wbster's Third New International Dictionary
(1986). In this regard, | am not persuaded by Respondent's defense to
liability in this proceeding on the grounds that she did not conplete a
Form | -9 because she did not view M. Ranmirez-Talanantes as being an
““enployee'' whom she paid a ““regular hourly wage.'' Even if M.
Ram rez-Tal anantes was not paid an "~ hourly wage,'' it is clear to ne
that he was otherwi se "~ “renunerated'' or conpensated for the enpl oynent
services that he rendered to Respondent.

In addition, reference to anal ogous case | aw regardi ng definitional
conclusions of what constitutes an enpl oyer-enployee relationship also
supports a finding that M. Ramrez-Tal amantes was an "~ enpl oyee.'' For
exanple, it has been held that where one person suffers or pernits
another to work for him an enploynent relationship results, and it is
immterial that the parties have no intention of creating an enpl oynent
relationship, since the application of the law does not turn upon
subj ective intent. Forrester v. Roth's I.GA Foodliner, Inc., 646 F.2d
413 (5th Cir. 1981); Brennan v. Partida, 492 F.2d 707, later app. 613
f.2d 1360 (5th Cir. 1974); (interpreting Title 29, United States Code,
Section 203(g)). The term " “suffer or pernmt to work'' does not require
a consciousness and condoning of the enploynent relationship, because
enploynent is as nuch deternmned by circunstances as of consensual
agreement. Qulf King Shrinmp Co. v. Wrtz, 407 F.2d 508 (5th Gr. 1969).

This neans that one nmay be an enployer if he or she pernits another
to work for himor her, even though the enployer has not expressly hired
or enployed him Walling v. Jacksonville Ternminal Co., 148 F.2d 768 (5th
Cir. 1945). However, the enployer nust have know edge or consent to the
performance of the work. Fox v. Summit King Mnes, Ltd., 143 F.2d 926
(9th Cir. 1944).

Thus, for the purposes of establishing liability, it is clear that
Respondent admts that she knew of, and permitted, M. Ranirez-Tal anantes
to perform physical |abor at both the restaurant and the R V. Park.
Respondent accepted a benefit from his work product _she adnmits in her
request for hearing that she placed a wage value on his work product
equal to what she would have paid another to perform the sane tasks.
Accordingly, | find and conclude that M. Ramirez-Talanmantes was an
enpl oyee within the neaning of |RCA
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Respondent's pleading, however, could also be construed as an
argunent that she did not view M. Ramirez-Tal amantes as an "~ enpl oyee''
because of the “~“casual'' nature of the duties that he perforned for her.
The INS has pronmulgated specific regulations which exenpt specified
““casual enployees'' fromthe verification requirenents of IRCA See, 8
C.F. R section 274a. 1(h).

After reviewing the |anguage of the regulations, however, | find
that | do not view the working rel ationship that Respondent had with M.
Ram rez-Tal amantes to be one of "~ “casual enploynment by individuals who

provi de donestic service in a private hone that is sporadic, irregular,
or intermttent.'' See, 8 CF.R 8§ 274a.1(h) (enphasis added). This
exception to the general verification requirenents for ° casual
enpl oynent'' situations is quite linmted, and is apparently best read to
include only in-house donestic |labor arrangenents such as nmids,
housekeepers, or babysitters. See. e.qd., Frye & Kl asko, Enployer's
| nmigration Conpliance Guide, section 3.02(ii)(B), at 3-7. Accordingly,
| reject this argunent as inplicitly raised by pro se Respondent, and
conclude that M. Ranirez-Tal anmantes was not a " "~casual enployee.'"'

As a non-casual enployee, M. Ranirez-Tal anantes stated he began

wor ki ng for Respondent in 1988. In contrast, Respondent subnitted a
witten hire date of June 1989 to INS agents. Despite the differences in
the dates given by M. Ranirez-Tal amantes and Respondent, it is clear
that he began working for Respondent after Novenber 6, 1986. In this
regard, | find and conclude that Respondent was therefore required to
conplete and retain a Form I-9 for M. Ranirez-Tal amantes. Respondent
clearly adnmits that she did not conplete a Form [-9 for M.

Ram r ez- Tal anant es.

Thus, there is no issue of material fact, and the lawis clear in
requiring conpletion of the Form1-9 for persons hired after Novenber 6,
1986. Summary judgnent is appropriate as to the Conplaint.?

2Corrpl ainant also argued in its brief that an alternative ground for a sumary
decision is to inmpute an adm ssion to Respondent for failure to respond to
Conpl ai nant' s Request for Adm ssions. Respondent received Conpl ai nant's Request for
Adm ssions on February 14, 1990, along with a letter specifically advising her she was
required to respond to the request within thirty days. 28 CF.R § 68.19(b) (1989)
governs the response period for adm ssions. Respondent's answer was due to be received
by Conpl ai nant not later than March 21, 1990. No response has been received to date.
Such a situation generally results in an appropriate sanction for failure to conply
with a discovery request. See, e.g., 28 CF.R § 68.21. | note however, that
Conpl ai nant never filed an appropriate Mtion to Conpel, | never issued the standard
procedural Order to Show Cause, and that Respondent is pro se. Accordingly, | reject
inits entirety Conplainant's alternative ground as constituting a basis upon which to
render a Summary Deci si on.
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V. Cvil Penalties

Since | have found that Respondent has violated Section
1324a(a)(1)(B) of Title 8 in that Respondent hired, for enploynent in the
United States, an individual wthout conplying with the verification
requirenents in section 1324a(b) of the Act, and 8 C F.R Section
274a.2. (b)) (1) (i) (A and 274a.2(b)(1)(ii) (A and (B) with respect to al
counts of the Conplaint, assessnent of civil noney penalties are required
as a matter of law See, section 1324a(e)(5).

Section 1324a(e)(5) states, in pertinent part, that:

Wth respect to a violation of subsection (a)(1)(B), the order under this
subsection shall require the person or entity to pay a civil penalty in an
amount of not |ess than $100 and not nore than $1,000 for each individua
with respect to whom such violation occurred. In determ ning the amount of
the penalty, due consideration shall be given to the size of the business
of the enployer being charged, the good faith of the enployer, the
seriousness of the violation, whether or not the individual was an
unaut hori zed alien, and the history of previous violations.

The regul ations reiterate the statutory penalty provision including
the nmitigating factors which should be taken into consideration for
paperwork violations. See 8 CF. R 8§ 274a.10(b)(2).

| have heretofore in a nunber of cases applied a nathenatical
formula in order to access civil noney penalties for paperwork
violations. See, United States of Anerica v. The Body Shop, OCAHO Case
No. 89100450, June 19, 1990; United States v. Felipe Cafe, OCAHO Case No.
89100151, OCctober 11, 1989, aff'd by CAHO Novenber 29, 1989; United
States of Anerica v. Juan V. Acevedo, OCAHO Case No. 89100397, Cctober
12, 1989; United States of Anerica v. Le Merengo/ Runors Restaurant, OCAHO
Case No. 89100290, April 20, 1990. In these decisions, | read the statute
to authorize consideration of mtigating factors which could be used to
reduce the maxi num possible fine of $1,000 based on evidentiary presence
or absence of these factors as set out in sec. 1324a(e)(5).

Rel evant Facts

According to the Menorandum Re: Recommended Fi ne dated Novenber 2,
1989 as submitted by Conplainant, the followi ng events relevant to this
case occurred:

1. The Respondent has had no previous contact with the Inmmgration
Service prior to being educated for | RCA on August 8, 1989.

2. On August 8, 1989, Respondent was contacted by Senior Border
Patrol Agent Shirl More and inforned of the requirenments of |IRCA On
that date, Agent More nmiled Respondent the M 274 Handbook for

Enpl oyers.
3. Areturn recei pt signed by Respondent on August 9, 1990 shows she

recei ved the Handbook for Enployers with Agent More's nanme and tel ephone
nunber on the outside.
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4, On August 23, 1989 Agent Moore arrested Ramirez-Tal amantes at the
Respondent's worksite. Agent More confirmed that he was the sane Border
Patrol Agent who had called Respondent two weeks prior. At this tineg,
Respondent infornmed the agent that Ranirez-Tal anantes had worked for her
for about a year.

5. On August 25, 1989 when Agent More again visited the site
Respondent stated Ramirez-Talamantes had only worked for her for two
nmont hs and denied nmaking the previous statenment. Respondent and Agent
Moore signed a docunent which stated the date of hire was June 1989 and
date of term nation was August 23, 1989. (Exhibit 1 of Conplainant's
Motion for Summary Decision and Points and Authorities in Support of
Motion for Summary Deci sion.)

6. At the sanme August 25 visit, Agent Mbore pointed out that when
Ramirez- Tal amantes was interviewed at the Bakersfield Border Patrol
of fice on August 23, 1989 he clai ned he had been working for the conpany
for about one year.

7. Respondent then inforned Agent More that she had not prepared
an Form1-9 for any of her enpl oyees.

8. At the sanme August 25 visit, Respondent stated she was going to
nmeet with her bookkeeper about the Forns -9, but her bookkeeper had been
out of town.

9. At the sanme August 25 visit, Agent More again infornmed her of
t he | RCA requirenents.

10. At the Inspection on August 30, 1989, Respondent presented four
-9 Forms and confirned that these four fornms were the only forns for the
busi ness.

11. Respondent did not conplete any |-9 Forns until August 25, 1989.

12. Respondent hired two new enpl oyees after being inforned of the
| RCA requirenents; one on August 8, 1989 and one on August 20, 1989. An
-9 Formwas not conpleted for either of these new enpl oyees.

13. The conpany has five enployees and according to a conputer
printout from the California State Board of Equalization, Bakersfield
of fice, annual sal es of approximtely $105, 000.

Accordi ng to t he Record of Deportabl e Alien of M.
Ram rez- Tal amant es, dated August 23, 1989, the additional relevant events
occurr ed:

1. Ramirez-Tal amantes cl ai nred he had been working for the Respondent
since Novenber of 1988. Ramirez-Talamantes also clained he worked 40
hours per week for Respondent. His work at the Ready Room i ncl uded taking
out the garbage, cleaning it on Mndays, and other work as needed.
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2. Ramirez-Tal anantes clains he was paid in cash every two weeks and
states he receives about $170.

3. Ranmirez-Tal anantes stated he was never given a Form [-9 to
conpl ete or sign.

4. M. Ramirez-Talamantes is an unauthorized alien

According to the Conplainant's Mtion for Sunmary Decision and
Points and Authorities in Support of Mtion for Sunmary Decision, the
followi ng additional relevant events occurred:

1. On August 30, 1990 at the INS sanctions conpliance audit,
Respondent did not present Forns |1-9 for seven enployees and two of the
four Forms -9 presented contained errors. Conplainant states there was
legally sufficient evidence to fine Respondent with these seven other
failures to conplete Forns -9 and the two inproper conpletion
violations, for a potential fine of $10, 000.

Accordi ng to Respondent's response to the Notice of Intent to Fine
dat ed Decenber 18, 1989, the followi ng events occurred:

1. Respondent stated she did not know Ram rez-Tal amantes was an
al i en unauthorized to be enployed in the United States.

2. Respondent stated she did not hire Ranirez-Tal anmantes. She stated
she nerely | oaned hi mnoney to pay a fine.

3. Respondent stated that she all owed Rami rez-Tal amantes to do yard
work and twice had himclean out the back roomin the restaurant to repay
the | oan because he had | ost his job due to an injury.

4. Respondent stated the hourly wage was calculated only to put a
val ue on Ramirez-Tal anmantes' services in order to determ ne when the | oan
woul d be repaid and no nobney was exchanged.

5. Respondent stated the Ready Room Restaurant burnt down on Cctober
9, 1989 and was not rebuilt.

According to Respondent's Answer, the follow ng additional relevant
events occurred:

1. Agent Moore nade several trips to California City and severa
phone calls to Respondent regardi ng Ranirez-Tal anantes.

2. Respondent explained to Agent More she did not know
Ram rez- Tal amantes was an al i en unaut horized to be enployed in the United
St at es.

3. Respondent denied having hired Ramirez-Tal amantes although she
admtted he did work for her to repay a | oan

4. Respondent stated Ranirez-Tal anantes was not paid a regular
hourly wage.

Legal Anal ysis

Conpl ai nant suggests the statutory nmaxi num civil noney penalty of
$1000. 00 for Count |. Respondent suggests a warni ng would be
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nore appropriate. There are, as indicated above, 5 specified grounds of
mtigation.

It is undisputed that Respondent has had no prior |IRCA violations.
This factor should be fully nitigated.

Additionally, since it is undisputed that Ranmirez-Tal anantes is an
unaut hori zed alien, this factor should not be nitigated.

Wth respect to Respondent's size of business, | view it as being
a small business. The business had only 5 enployees wth approximate
annual sal es of $105,000. In light of this and the fact that the business
is no longer in operation, this factor should be fully mitigated.

Seriousness of Violation

In The Body Shop, supra, and in Felipe, | presented ny views of the
gradations of seriousness of the violation as a consideration in

determning the penalty amount. |In those decisions, | held that the
deliberate refusal as well as the negligent failure to fill out any part
of the Forml1-9 is a very serious violation. Failure to fill out any part

of the Form -9, for any reason, is "~ “serious'' because it conpletely
defeats the purpose of the enploynent eligibility verification program

As applied herein, it is clear that Respondent did not fill out any
part of the Form1-9 for M. Ramirez-Talamantes. Her failure to conplete
the required FormI1-9, however, was prenised on her incorrect belief that
M. Ranirez-Tal amantes was not an " “enployee.'' |In essence, her failure
to see that a Form1-9 was conpleted was a deliberate refusal to conplete
the Form as predicated on a partial good faith belief that she did not
have to fill one out for M. Ranirez-Tal amantes.

In this regard, | intend on mitigating in an anount of 20% on
account of seriousness of violation because of the interrelationship
between the nature of the violation (failure to conplete a Form|-9 as
prem sed on a confused understandi ng of her enploynment relationship with
M. Ramrez-Talamantes) and the partial good faith of Respondent as
anal yzed and concl uded infra.

Good Faith

Cood Faith is not defined in the Immgration and Nationality Act nor
in the enployer sanctions regulations. See, 8 U S C § 1101 & 1324a; 8
C.F.R & 274a.1. There are, however, many traditional definitions of the
term of art understood as ~"good faith. Consistent with the analysis in
The Body Shop and Felipe, | intend to apply in the case at bar a standard
which requires a showing of an honest intention to exercise reasonable
care and diligence to ascertain and conply with the record-keeping
provi sions of | RCA
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It is undisputed by the parties that Respondent was inforned of the
| RCA requirenents. She received two educational contacts, one on August
8, 1989, the other on August 25, 1989; a copy of the M 274 Handbook for
Enpl oyers, which outlines the obligations of enployers on howto achieve
conpliance with | RCA; and nunerous contacts by Agent Moore regarding the
enpl oynent of Ranirez- Tal anmant es.

Despite these general educati onal contacts and tel ephone
conversations, Respondent, as indicated above, did not understand her
relationship to M. Ramirez-Talamantes to be an enployer-enpl oyee
relationship within the nmeaning of |IRCA's enploynent verification
requi renents. Although there nmy be sone question as to the

reasonabl eness  of Respondent's assertions, especially after the
educational contacts, | do not view the record before ne as indicating
t hat Respondent did not honest |y, al bei t i ncorrectly, vi ew her

relationship with M. Ranmirez-Talamantes as falling outside the anbit of
| RCA.

Respondent has continually maintained that Ram rez-Tal amantes was
not an enpl oyee. Moreover, there is nothing in the record to suggest that
Respondent was specifically educated as to the definition of

““enpl oyer,'' "““enployee,'' and " enploynment,'' and how these terns apply
to her relationship with Ram rez-Tal amant es.

Further, | note that at the August 30, 1989 Inspection, Respondent
produced four Form 1-9s. | view this effort to conmply with IRCA s

verification requirenents when applied to her other enployees as
supporting her contention that she did not have to conplete a Form[-9
for M. Ranmirez-Talamantes since she did not view their enploynent
relationship in a formal enployer-enployee node. In other words,
Respondent's failure to conplete a Form 1-9 for M. Ranirez-Tal anantes
was honestly, but defectively, prem sed on her inadequate understandi ng
of the applicability of the verification requirenments of |IRCA to all
enpl oynent relationships as defined by the statute, regulation and
rel evant case | aw.

In this regard, however, while Respondent nmay have had an " " honest

intention,"' | am not convinced that Respondent acted with reasonable
care and diligence in her effort to actually ascertain what |RCA
required. In ny view, Respondent was given sufficient opportunity to

ascertain her responsibilities under IRCA, and if she was unclear as to
her obligations regarding her relationship with M. Ranirez-Tal anantes,
she had anple tine to request clarification or further explanation.

In conclusion, | wll nitigate the good faith factor by twenty
percent because | find that Respondent had an honest intention to
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conmply with the | RCA requirenents, even though her efforts to ascertain
nmore precisely the nature of her obligations with respect to M.

Ram rez-Tal amantes were not, as | see it, sufficiently careful or
diligent to warrant full mitigation. As was stated in ny recent decision
in The Body Shop: "~ “An “honest intention' is enptied of content when

di vorced from a conmmunal ly recogni zable ( reasonable') effort to conply
with an experinmental new | aw. '’

Utimate Findings of Fact and Concl usi ons of Law
Based upon the foregoing analysis, | concl ude:

1. As previously found and di scussed, | deternined that no genuine
issue as to any material facts have been shown to exist with respect to
Count | of the Conplaint; and, that therefore, pursuant to 8 C.F. R sec.
68. 36, Conplainant is entitled to a sunmary decision as to this count of
the Conplaint as a matter of |aw.

2. That Respondent violated 8 U S.C. sec. 1324a(a)(1)(B) in that
Respondent hired, for enploynent in the United States, the individuals
identified in Count | wthout <conplying wth the verification
requirenents in sec. 1324a(b), and 8 CF.R sec. 274a.2(b)(1)(i)(A and

(i) (A & (B).

3. That deternination of civil nonetary penalty for violations of
the verification requirenents of the Inmigration Reform and Control Act
are discretionary decisions that are guided and structured by factors of
mtigation as set out by Congress in section 1324a(e)(5) of Title 8 of
the United States Code.

4, In determ ning the anount of penalty, due consideration shall be
given to the size of the business of the enployer, the good faith of the
enpl oyer, the seriousness of the violation, whether or not the individua
was an unaut horized alien, and the history of previous violations.

5. That Respondent shall receive full nitigation of penalty for
Count | because it operated a small business and because she has no prior
| RCA violations.

6. That Respondent shall receive no mtigation of penalty for Count
| because she enpl oyed an unaut horized alien

7. That Respondent shall receive 20% mtigation of penalty for Count
| for seriousness of violation because although Respondent conpletely
failed to fill out any portion of a FormI|-9 for M. Ranirez-Tal amantes,
her failure to do so was based in part on her partial good faith belief
that M. Ramrez-Tal amantes was not an "~ enpl oyee.'

8. That Respondent shall receive 20% mtigation of penalty for Count
I for good faith because Respondent denpnstrated an honest intention to
fulfill the obligations inposed by IRCA but failed to
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exercise reasonable care and diligence to ascertain and conply wth
| RCA's verification requirenents.

9. Accordingly, | find that the appropriate anount of civil nonetary
penalty to be assessed against the Respondent for Count | of the
Conplaint is five-hundred and sixty-ei ght dollars ($568.00).

10. That, pursuant to 8 U S.C. sec. 1324a(e)(6) and as provided in
28 C.F.R sec. 68.25, this Decision and Oder shall becone the final
deci sion and order of the Attorney General unless within thirty (30) days
from this date the Chief Administrative Hearing Oficer shall have
nodi fied or vacated it.

SO ORDERED: This 9th day of July, 1990, at San Di ego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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