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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Robert deek, d.b.a.
Robert O eek Concrete Conpany, Respondent, 8 U S.C. § 1324a Proceedi ng;
Case No. 89100623.

DECI SI ON AND ORDER AFFI RM NG DEFAULT DECI SI ON

Procedural History

On April 30, 1990, | entered a Judgnent By Default against
Respondent based on Respondent's failure to file a tinely Answer to the
Conplaint. In the Judgnent By Default, | outlined the procedural history

of the case up that date. The Judgnment By Default ordered the Respondent
to pay a civil nonetary penalty of $4,800 and further provided that
Respondent could obtain review of the final order by submitting a witten
request for review with the Chief Admnistrative Hearing Oficer within
(five) 5 days of the final order.

In letter dated My 7, 1990, but received by the Chief
Adm ni strative Hearing Oficer (CAHO on My 24, 1990, pro se Respondent
requested " “a review of ny case.''

On May 30, 1990, | entered an Order Denyi ng Respondent's Request To

Reconsider Default Judgnent. In this Oder, | inadvertently viewed
Respondent's letter of May 7, 1990, as a ~~Mdition to Set Aside'' the
Judgnment By Default. Additionally, in this Oder, | gave Respondent the

opportunity to submit a witten statenent explaining why he failed to
obtain and respond to the Order To Show Cause Wiy Default Judgnent Shoul d
Not |ssue of March 12, 1990.

Also on May 30, 1990, the CAHO entered a Denial O Respondent's
Request For Adninistrative Review. The CAHO vi ewed Respondent's letter
of May 7, 1990, as a request for adnministrative review of Judgnent By
Default. The CAHO deni ed Respondent's request for review because it could
not be considered tinely.

On June 8, 1990, Respondent filed a tinely response to ny O der
Denyi ng Respondent's Request To Reconsi der Default Judgnent.

Respondent did not furnish Conplainant with copies of either his
letter dated May 7, 1990, which requested "“a review of his case,'' or
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his letter dated June 5, 1990, which responded to the Oder Denying
Respondent's Request for Reconsideration of Default Judgnent. Therefore,
on June 13, 1990, | ordered that Conplainant had until on or before June
25, 1990, to file its response to Respondent's letter of June 5, 1990.

On June 22, 1990, Conplainant filed the Governnent Qpposition To
Motion To Set Aside Judgnent OF Default. Conplainant argues (1) that his
court |acked jurisdiction to consider the Respondent's request for review
as a ~Mtion to Set Aside;'' and (2) even if this court did not |ack
jurisdiction, there is no basis to set aside the Judgnent By Default.

Legal Anal ysis

For the followi ng reasons, | agree with Conpl ainant's argunent that
I do have jurisdiction to set aside the default judgnment heretofore
entered by ne on April 30, 1990.

As stated above, on My 30, 1990, | inadvertently construed
Respondent's May 7th letter, as a nmotion to set aside the default
judgnent. As a result of that error, | re-opened this case after OCAHO

ruled that Respondent's letter was not tinely and affirnmed the default
j udgenent . !

Conpl ai nant has correctly argued that | do not have jurisdiction to
consi der Respondent's letter as a Mtion to Set aside the default
j udgnent because (1) the Respondent's May 7th letter was not directed to
me but to OCAHO and, therefore, was clearly an appeal of ny prior Oder
granting a default judgnent; and (2) even if the letter was directed to
me and construed as a notion to set aside the default judgnent, it was
not tinely.?2

It is ny view that if Respondent w shed to set aside ny order
granting a default judgnent, Respondent should have nade that request
within five (5) days after ny decision was nade and prior to seeking an
appeal with OCAHO In view of the fact that | do not have jurisdiction
to consider Respondent's letter of May 7th as a Mbtion to Set Aside the
default judgnent and OCAHO s decision to deny Respondent's request for
adm ni strative review, the default

Ut is interesting to note that judges |like other public official do nake
errors. It is also interesting to note that numerous witers, philosophers and poets
have stated in various ways that Errare humanumest (to err is human). See, Plutarch's
Morals. OF Man's Progress in Virtue (" For to err in opinion, though it be not the
part of wise nen, is at least hunan.''); Al exander Pope's An essay on Criticism Part
Il, 1.325 (""" To err is human, to forgive divine''); and Janes Shirley's The Lady of
Pl easure (1635) (" "I presurme you're nortal, and nay err.'"').

2 Al t hough our regul ations do not specifically provide for notions to set aside

a default judgment, it's ny view that such authority is inplicit in 28 CF.R § 68.1
and Fed. R Gv. Proc. 55(c) and 60(b).
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judgnent entered on April 30, 1990, has been affirned and is the final
order of the Attorney General.?

SO ORDERED:
This 20th day of July, 1990, at San Diego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge

8 Since Respondent is acting pro se, | should point out that, even if | had
jurisdiction to decide the notion to set aside the default, | did not find
Respondent' s expl anation as to why he did not answer the " Show Cause Order''

sufficient to set aside the default judgnent pursuant to Rule 60(b) of the Fed. Rules
of Civ. Procedures.
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