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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Anthony F. Lundy, Conplainant v. OOCL (USA) Inc.
U S.C. 8§ 1324b Proceedi ng; Case No. 89200457.

, Respondent; 8

FI NAL DECI SI ON AND ORDER GRANTI NG RESPONDENT' S MOTI ON FOR SUMVARY
DECI SI ON

(August 8, 1990)
MARVIN H MORSE, Adninistrative Law Judge
SYLLABUS

1. The 180 day tine period authorized by the Inmigration Reform and
Control Act of 1986 (IRCA) for filing charges respecting unfair
immgration-rel ated enpl oynent practices with the Special Counsel (0SC),
8 US.C 8 1324b(d)(3), may be equitably tolled and is not
jurisdictional.

2. The rationale for equitable tolling is the protection of I|ay
persons seeking redress for unlawful discrinination from the harsh
consequences of strict application of procedural requirenments. Equitable
tolling is unavail abl e where conpl ai nant has been represented by counsel
during the substantial part of the statutory period for filing the
di scrim nation charge.

3. Equitable tolling is unavail abl e where scrutiny of conplainant's
claim that counsel abandoned the attorney-client relationship fails to
establish that abandonnment occurred, if at all, during the relevant
filing period.

4. By virtue of a Menorandum of Understanding (MOU) between the
Equal Enploynment Qpportunity Conmmission (EEOCC) and OSC a charge of
discrimnation tinely filed with EEOC i s deened al so to have been tinely
filled with OSC, whether or not citizenship discrinmnation is charged
before the EECC. The MM is unavailing with respect to an alleged
discrimnation and filing of a charge with the EEOCC which took place
before the MOU went into effect.

5. Aconplaint will be dism ssed on respondent's notion for summary
deci sion where a charge is filed with OSC approxinmately a
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year after the alleged discrinination and the administrative |aw judge
finds no basis for equitable or other tolling of the 180 day period for
such filing

Appear ances: ANTHONY F. LUNDY, Conpl ai nant.
LAURA ALLEN, Esq., for Respondent.
LINDA R WHI TE, Esq., for Ofice of Special Counsel for
Immigration Related Unfair Enploynent Practices, Am cus
Curi ae

|. Statutory and Regul atory Backar ound

A. Generally

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair immgration-related enploynent practices at section 102, by
anending the Immgration and Nationality Act of 1952 (INA § 274B)
codified at 8 U S.C. 88 1101 et seq. Section 274B, codified at 8 U S. C
§ 1324b, provides that ""[I]t is an unfair imrigration-rel ated enpl oynent
practice to discrimnate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status....'' (Enphasis added). Section 274B
protection from citizenship status discrinmnation extends to an
i ndi vidual who is a United States citizen or qualifies as an intending
citizen as defined by 8 U.S.C. § 1324b(a)(3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions program enacted at Section 101 of I RCA (INA § 274A),
8 U S C 8§ 1324a, mght lead to enploynent discrimnination against those
who are ~“foreign looking'' or "~ “foreign sounding'' and those who, even
t hough not citizens of the United States, are lawfully in the United
St at es. See " Joint Expl anatory St at enent of the Commttee of
Conference,'' Conference Report, IRCA, HR Rep. No. 1000, 99th Cong.
2d Sess., at 87 (1986).

Title 8 U S.C. 8§ 1324b contenplates that individuals who believe
that they have been di scrininated agai nst on the basis of national origin
or citizenship may bring charges before a newy established Ofice of
Special Counsel for Immgration Related Unfair Enploynent Practices
(Special Counsel or OSC). OSC, in turn, is authorized to file conplaints
before adm nistrative |aw judges who are specially designated by the
Attorney Ceneral as having had special training "~ “respecting enploynent
discrimnation.'' 8 U S.C. 8§ 1324b(e)(2).
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IRCA also explicitly authorizes private actions. Wenever the
Special Counsel does not within 120 days after receiving a charge of
national origin or citizenship status discrinination file a conplaint
before an administrative law judge with respect to such charge, the
person nmaking the charge may file a conplaint directly before such a
judge. 8 U . S.C. § 1324b(d)(2).

B. Procedural Summary

M. Anthony F. Lundy (Lundy, charging party or Conplai nhant) charges
OOCL (U.S. A), Inc. (OCCL or Respondent) with knowi ng and intentional
discrimnation by term nating his enploynment on the basis of his national
origin an/or citizenship status in violation of 8 U.S.C. § 1324b.

Lundy, a citizen of the United States, filed his charge with OSC on
March 8, 1989. After its investigation of the charge, OSC advi sed hi m by
a determnation letter dated July 6, 1989 that it would not file a
conplaint before an adm nistrative |aw judge. OSC wote "~ “that there is
no reasonabl e cause to believe that you were discrininated agai nst based
on your citizenship status....'' OSC also stated that it |acked
jurisdiction over Lundy's charge of national origin discrimnation since
OOCL (U.S.A) is covered by Title VII [of the Civil R ghts Act of 1964],
not 8 U S.C. § 1324b(a)(2)(B). Lundy was advised by OSC that he had until
Cctober 4, 1989, 90 days after OSC s statutory 120 day investigatory
period, to file a private action before an adm nistrative |aw judge.

On Septenber 14, 1989 Lundy filed his Conplaint, followed by an
anended conplaint filed Novenber 2, 1989. This Ofice issued its Notice
of Hearing on Decenber 8, 1989, advising, inter alia, that the case was
assigned to ne.

By letter-pleading filed January 4, 1990 Respondent requested an
extension of tinme in which to answer the Conplaint. | granted that
request, to which Conpl ai nant objected, authorizing an answer not |ater
than January 30, 1990.

Respondent tinely filed its Answer on January 30, 1990, acconpanied
by a Motion for Summary Decision with supporting Menorandum On February
5, 1990 Conplainant filed his opposition and requested an opportunity to
present "~ “oral objections and argunents and notions.'' Lundy asserted
that requiring argunents to be submitted in witing "~ “constitutes an
unfair and entirely unreasonable burden wupon the Conplainant and
conversely an unfair and unreasonabl e advantage favoring the Respondent
not intended by the |l aw and based on Respondent's overwhel ning resources
conpared to Conplainant...."'
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On February 13, 1990 OSC filed a Mdtion for Leave to File Anicus
Curiae Menorandum OSC contended that Respondent's Mdtion for Summary
Decision had raised an inportant issue concerning a Menorandum of
Understanding (MOU) between OSC and the Equal Enploynent OCpportunity
Conmi ssion (EEQCC). Conpl ai nant objected to OSC s Mdtion by a filing dated
February 28, 1990, arguing that allowing OSC anicus status placed " "an
unr easonabl e burden upon the Conplainant to serve the public interest.

..."" By Oder dated March 5, 1990 | held that “"[N othing contained in
Cbnplalnant S witten objectlon persuades ne that it is inappropriate for
OSC to be heard anmicus. | granted OSC's request to file as amcus
curiae and set a briefing schedul e.

By a pleading filed February 14, 1990 Lundy requested an oral
hearing to determne the fitness of OSC to nmake representations in this
case. By Order dated March 28, 1990 | overruled Conplainant's objection

to OSC s ongoing participation. | noted that “~"it is not ny function to
i nvestigate and adjudi cate | aw enforcenent activities of officials of the
Departnent of Justice ... this is not the forumto take up Conplainant's
al l egations that various officials and enpl oyees have been unresponsive
to his clains of discrimnation.'' 1d. | did assure Conpl ai nant, however,
that no determination would be reached on Respondent's Mtion for Summary
Decision until after the date for filing responses to OSC s Am cus

Menor andum

OSC filed its Am cus Curiae Menorandum on March 23, 1990. Pursuant
to a one week extension for reply, Respondent filed its brief on Apri
9, 1990.

By letter-pleading filed May 17, 1990 in what appears to be a
renewal of its request for Summary Decision, Respondent enclosed a copy
of a pleading in a Federal Age Discrimnation action (in US. District
Court), in which Lundy asserts that he had been replaced at OOCL by Pau
Devi ne. Respondent argues that because Devine is a caucasian Anerican
citizen, Lundy's federal court pleading should be dispositive of OOCL's
claim that no genuine issue of material fact exists to preclude a
favorable decision on its Mtion, i.e., that Lundy can no |onger set
forth a claimthat he was replaced by foreign nationals but was repl aced
by an Anerican, according to his own claim

On May 29, 1990 | issued an Order of Inquiry to the Parties to find
out whether there is a genuine issue as to any naterial fact. Conpl ai nant
replied to the Order on June 7, Respondent on June 15. Respondent recites
that after Lundy was discharged by OOCL his duties were assuned by Pau
Devine, Director of Sales, Far East Service, for both inports and
exports. Conplai nant, however,
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di sputes that M. Devine was his replacenent, instead identifying as his
successor Ted Wang, Senior OOCL Vice President.

In a filing on July 2, 1990 Conplainant renewed his objection to
Respondent's Mdtion for Summary Decision, alleging that the docunentation
acconpanyi ng Respondent's Mtion contradicted its witten representations
in its Menorandum in support of that Mdtion. On the sanme day a second
filing by Conplainant requested that | pernmit himto file a reply out of
time to Respondent's June 15th filing because Respondent's docunents
“Tare replete with representations resulting from nunerous om ssions and
ni sstatenents.'

In opposition to Conmplainant's July 2, 1990 filing, Respondent
replied in a filing on July 9, 1990 that Conplainant's filings had "~ "no
real bearing on the salient issues.'

By Mtion filed July 10, Conplainant requested a tenporary
restraining order (TRO to prohibit Ted Wang from going beyond the
jurisdiction of the United States. The next day Conplainant filed a copy
of a July 8, 1990 letter he had sent to the New York State Suprene Court,
First Judi ci al Depart nent, Depart nent al Di sciplinary Committee
(Disciplinary Conmmittee), requesting that the Chief Counsel place a
protective order on ~"all material docunents and records relevant to the
matter of Lundy vs. OOCL (USA), Inc. et al. ..."'

In an Order issued July 12, 1990, prior to receipt of Respondent's
letter-pleading dated and filed July 9, 1990 opposing Conplainant's

request, | denied his Mtion, stating that "~ Conpl ai nant has not nade out
a showing sufficient to justify injunctive relief pursuant to Rule 65 of
the Federal Rules of G vil Procedure. ... Accordingly, | do not need to
reach the question whether | have the authority to grant injunctive
relief."’

On July 16, 1990 Conmplainant filed a Mtion objecting to
Respondent's July 9 pleading in opposition to Conplainant's July 2 filing
whi ch sought to anmend his Mtion filed February 5, 1990 which opposed
Respondent's Modtion for Summary Deci sion.

1. Facts

Lundy all eges that he was wongfully discharged by OOCL on March 3,
1988 because he is a citizen of the United States. In his original
Conpl aint he states that the decision to fire himcane fromthe OOCL's
Hong Kong parent whose policies encouraged " “the obtaining of second
citizenship abroad for key Hong Kong managenent staff personnel before
1997, and the scheduled return of the British Colony to nmainland China's
comuni st rul e. "' He asserts that he was di scharged fromhis position
as Director of
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Sal es, Far East Exports, Eastern Division, so that OOCL could create a
position for a Hong Kong citizen of Chinese national origin.

Respondent di sputes Conplai nant's allegation that the reason for his
di scharge was a discrinmnatory schenme of OOCL to replace U S. workers
with Hong Kong nationals. In contrast, Lundy's discharge was
perfornmance-rel ated according to an affidavit of Marsha Thrall, OOCL's
CGeneral Manager of Hunman Resources and Admi nistration, subnitted in
support of the Mdtion for Sunmary Decision. Respondent's answer further
asserts that Lundy's position was nerged with that of another division
and that he was replaced not by a foreign national but by another
Caucasian male U.S. citizen, Paul Devine.

On March 7, 1988 Lundy retained | egal counsel, i.e., the Law Ofices
of Marshall E. Lippman, P.C., of New York Cty. A Lippman associate,
Nancy F. Duboi se, represented Conplainant in various actions. She served
as his agent, receiving his final OOCL paycheck and severance pay. She
al so received his final reinbursenent check from OOCL; she paid his
health insurance continuation fee which was transmtted to OOCL'Ss
counsel, Laura Allen of Hughes, Hubbard and Reed.

Additionally, Lippman's firm also hel ped in the preparation of an
EECC conplaint dated March 15, 1988, which was filed in the New York
district office of that agency on March 18, 1988. This charge which
all eged discrimnation based on age, race, and national origin was
transferred to the New York State Division of Hunman Rights for
i nvestigation on April 6, 1988. A final determination in this action is
pendi ng.

On Decenber 30, 1988 WMarshall E. Lippman wote Lundy raising the
guestion whether it was appropriate for that firm to continue an
attorney-client relationship with him According to correspondence filed
by Conpl ainant in the course of notion practice in this case, the Lippnman
firmserved as his legal representative until at |east Decenber 30, 1988,
al though the record is uncertain as to Lippman's role after that date.
Caimng that the firm had abandoned him Lundy filed a conpl ai nt agai nst
Li ppman with the New York Suprene Court, Appellate D vision, Departnental
Disciplinary Conmittee. By letter dated April 20, 1990 the Conmittee's
Chi ef Counsel, Hal R Lieberman, wote to Lundy that “~"[A]fter careful
i nvestigation and further review . "' no action was taken agai nst
Li ppman or his firm?

1See discussion infra at 111. B.6., as to the subsequent posture of this
inquiry.
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In a July 13, 1989 letter to Carol Scheuer of the Disciplinary
Conmittee staff, Lippman stated that on Decenber 18, 1988 °~"[W]
forwarded a letter to him (Lundy) . . . wth copies of significant
portions of this file for the purpose of his agency investigation."''
Li ppman al so nentioned that Lundy never replied to a Decenber 30, 1988
letter regarding the termnation or continuation of their attorney-client
relationship. Lippman also nentioned that Lundy never replied to a
Decenber 30, 1988 letter regarding the termination or continuation of
their attorney-client relationship.

Lundy filed a charge of citizenshi p-based enpl oynent discrinination
with OSC under 8 U S.C. § 1324b on March 8, 1989, 370 days after his
di scharge from OOCL, well beyond the 180-day statutory limt on such
charges, 8 U S.C. 8§ 1324b(d)(3). On July 6, 1989, in spite of the
unti neliness of Lundy's charge, OSC i ssued a deternination that there was
no reasonable cause to file a conplaint before an adm nistrative |aw
j udge.

Lundy's Conplaint is tinely, i.e., within the 90-day tine frane
aut hori zed after OSC disposition of his charge, 28 CF. R § 44.303(c)(2).
The question renmmins, however, whether his filing before the OSC was
timely in the face of the 370-day delay between the alleged
discrimnatory act and his charge.

I1l. Discussion

A. Summary Deci sion Applied

The parties do not dispute that Lundy was enployed by OOCL (USA)
begi nning July 5, 1977 or that he was discharged on March 3, 1988 from
his position as Director of Sales, Far East Exports, Eastern Division.
Four days later, March 7, 1988, he began a | egal odyssey seeking redress
for that discharge.

There are two unresol ved i ssues:

1. Whether Lundy has standing to file a claim under IRCA, and if so,
whet her he filed the charge in a tinmely manner and,

2. \Whether, as alleged by Lundy, his termnation was notivated by
citizenship discrimnation, or whether, as alleged by Respondent, the
di scharge was based on Lundy's professional i nconmpet ence  and
i nef fectiveness.

As di scussed below, this case is resol ved on Respondent's Mtion for
Sunmmary Decision. The procedural issue of tinmeliness is determnative.
For the reasons set forth below | conclude that Conplainant failed to
tinmely file his charge with OSC. As the result, he is ineligible for
relief under 8 U.S.C. § 1324b. Accordingly, | do not reach the nerits.
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B. Jurisdiction Over The daim

1. Conpl ai nant Has St andi ng Under | RCA

Respondent chall enges jurisdiction of the adnministrative |aw judge
on the grounds that both the national origin and the citizenship
discrimnation clains are barred as a matter of subject matter
jurisdiction. Both Respondent and OSC are «correct that | [lack
jurisdiction over the national origin portion of the discrinination
claim The national origin claimis exclusively within the jurisdiction
of the EECC because Respondent enploys nore than 14 individuals. 8 U S. C
§ 1324b(a)(2)(B).

In contrast, under IRCA admnistrative law judges retain
jurisdiction of citizenship discrimnation clains inplicating enployers
of 4 or nore individuals. 8 US. C 8 1324b(b)(2). Respondent
msinterprets 8 U S.C 8§ 1324b(b)(2) which prohibits concurrent filing
of national origin clains under Title VIl and IRCA. As citizenship clains

are exclusively within the purview of IRCA Title VII is inapplicable.
US. v. Mircel Watch Corporation, OCAHO Case No. 89200085 (March 22,
1990, anended May 10, 1990) at 11. Therefore, | reject Respondent's

anal ysis of jurisdiction over the citizenship discrimnation charge, and
hold that Lundy's dual filing at EEOC and here does not inpair
admnistrative law judge jurisdiction over the citizenship discrimnation
portion of his claim As a citizen of the United States, Conplainant is
an individual qualified for protection by 8 U.S.C. § 1324b. Mrcel Watch
Corp.: Jones v. DeWtt Nursing Honme, OCAHO Case No. 88200202 (June 29,
1990) .

2. Equitable Tolling Avail abl e Under | RCA

| RCA stipulates that no charge may be filed with OSC nore than 180
days after the occurrence of the alleged discrimnatory enploynment
practice on which the charge is based. 8 U S.C. 8§ 1324b(d)(3); 28 C.F. R
8 44.300(b). Conplainant sought |egal assistance pronptly. He did not,
however, file with OSC until March 8, 1989, 370 days after the alleged
discrimnatory discharge of March 3, 1988. His failure to conply with the
180 day filing deadline is not per se dispositive.

As noted by both respondent and OSC, the scant | RCA jurisprudence
is supported by case |aw devel oped under anal ogous provisions of Title
VIl and the Age Discrimnation in Enploynent Act of 1967 (ADEA), 29
US. C 88 621 et seq. Precedent holds that agency filing periods are
parallel to statutes of linmtations and distinct from jurisdictional
bars. See e.q.. Zipes v. Transworld Airlines, 455 U S. 385, 393 (1982);
Pruet Production Co. v. Ayles, 784 F.2d 1275, 1279 (5th Cr. 1986); Coke
v. General Adjustment Bureau, lInc., 640 F.2d 584, 595 (5th Cr. 1981);
Dartt v. Shell Q1 Co., 539 F.2d
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1256, 1259 (10th Cir. 1976), aff'd by an equally divided court, 434 U.S.
99 (1977), reh'g denied, 434 U S. 1042 (1977); U.S. v. Mesa Airlines,
OCAHO Case No. 88200001 (July 24, 1989) at 22. Accordingly, | conclude
that my jurisdiction over Conplainant's citizenship discrinnation claim
is not barred either by the EECC | RCA dual filing prohibition or by the
requirement of 8 U.S.C. 8§ 1324b(d)(3) for tinely filing.

Time limts on agency filings, like statutes of linitations, are
subject to waiver, estoppel, and, nobst pertinent to the case at bar,
equitable tolling.?Due to Conplainant's late IRCA filing, hurdling the
difficult equitable tolling threshold is an indispensable prerequisite
to a hearing on the nerits.

| d.
3. Equitable Tolling In Genera

The rationale for the judge-nade doctrine of equitable tolling is
to protect lay persons fromthe harsh consequences of strict application
of procedural requirements. This is especially true for lay persons who
seek redress for unlawful discrimnation. As described bel ow, case |aw
has established criteria regarding the proper application of equitable
tolling. Only by satisfying these criteria can Conplainant qualify for
equitable tolling and thereby obtain a hearing on the nerits of his
claim

For exanple, equitable tolling is only available to a conplai nant
who was pro se during the relevant filing period; a conplainant who has
had access to l|legal counsel during such period nust denpbnstrate that
tolling arises in a situation where counsel abandoned conplainant.
Erroneous information provided to a client by counsel does not trigger
equitable tolling, and the potential danmage to a defendant in any action
where equitable tolling mght be invoked nust be balanced against the
rights of the conplaining party.

’Nei t her the parties nor OSC have raised an issue of waiver or estoppel and none
seens to be lurking in this case. Accordingly, this decision deals exclusively with
the remedy of equitable tolling. Zipes, 455 U S. at 393; Pruet, 784 F.2d at 1279;
Coke, 640 F.2d at 595; Dartt, 539 F.2d at 1261. Courts are traditionally parsinonious
with grants of equitable tolling. See e.qg., Earnhardt v. Comm of Puerto Rico, 691 F.2d
69, 71-73 (1st Gr. 1982), aff'd, 744 F.2d 1 (1st Cir. 1984):

Courts have taken a uniformy narrow vi ew of equitable exceptions to Title VII
limtations periods ***. This view is consistent with Congress' assunption, in
adopting relatively short limtations periods, that enployees will normally suspect
discrimnatory notives at the tine of their discharge ***. In enacting relatively
short limtations periods, Congress intended to provide enployers a neasure of repose
*** Courts, therefore, should not create generalized exceptions to limtations
periods which will invite litigants to interrupt this repose with stale or dornant

cl ai ms
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Cases which have held that other considerations may support or deny
equitable tolling are not nmaterial where, as here, representation by
counsel during the critical time period dictates the result reached.?

4. Pro Se Status as a Criterion

The threshold criterion for invocation of this equitable relief is
the pro se status of a conplainant. Pro se status does not guarantee a
grant of wequitable tolling. Cruz v. Triangle Affiliates, lInc., 571
F. Supp. 1218 (E.D.N.Y. 1983) (neither pro se status nor the fact that
English was a second |anguage is sufficient to automatically invoke
equitable tolling of the EECC limtations period). Even constructive

8Such consi derations include the | egal sophistication of the party seeking
equitable tolling and potential prejudice to the party opposing equitable tolling,
congressional intent, and pendency of collateral review of an enpl oynent decision. See
Dillman v. Conbustion Engineering Co., 784 F.2d 57 (2d Gr. 1986) (equitable tolling
is appropriate where enployer's conduct nisled enpl oyee about the need to file with
the EECC); Manning v. Carlin, 786 F.2d 1108 (11th Cr. 1986) (defendant's conceal nment
of information and m sleading of plaintiff regarding the nature of his rights provides
alimted basis for equitable tolling); Felty v. Grave-Hunphreys Co. (1), 785 F.2d 516
(4th Gr. 1986) (defendant not entitled to summary judgnent based on tineliness where
plaintiff had allegedly been coerced to delay filing an EECC di scrimination charge);
Pruet, 784 F.2d at 1275 (no equitable tolling absent defendant m srepresentation or
conceal nent sufficient to prevent plaintiff frommaking a tinely filing); Wlty v.
S F. &G, Inc., d/b/a/l Mercury, 605 F.Supp. 1548 (N.D. Ala. 1985) (time for filing
EEQOC charge not equitably tolled even though di scharged enpl oyee was al |l egedly
m si nformed by the EEOC since enpl oyee had previous experience with EECC procedures
and was represented by counsel); Pfister v. Allied Corp., 539 F. Supp. 224 (S.D.N.Y.
1982) (statute of linitations on age discrimnation conplaint not tolled during tine
in which enployer participated in private settlenent negotiations with enpl oyee where
there was no allegation that enployer acted in bad faith or deceitfully lured enpl oyee
into settlenent discussions or attenpted to cause enpl oyee to niss appropriate filing
date); Franklin v. Lehman College, 508 F. Supp 945, 951 (S.D.N. Y. 1981) (" "[a] Title
VIl statute of limtations should not be tolled under circunmstances that would
seriously prejudice a defendant not responsible for the delay ***'').

See also, as to effectuation of congressional intent and pendency of collateral review
of an enpl oynent decision, Electrical Wrkers, IUE v. Robbins & Myers, Inc., 429 U S.
229 (1976) (EECC filing period is not tolled by arbitration procedure under a

col | ective bargai ning agreenent); Johnson v. Railway Express Agency, 421 U S. 454
(1975) and Al exander v. Gardner-Denver Co., 415 U. S. 36 (1974) (nodified prevailing
case |l aw by hol ding that pendency of a grievance or other nmethod of collateral review
of an enpl oynent decision does not toll limtations); Jones v. Trans-Chio Savings
Assoc., 747 F.2d 1037, 1040 (6th Cr. 1979), citing Burnett v. New York Central RR
Co., 380 U.S. 424, 427 (1965) (" "The basic inquiry [in determ ning the appropriateness
of equitable tolling] is whether congressional purposes is [sic] effectuated by the
tolling of the statute of limtations.'"'); Leake v. Univ. of G ncinnati, 605 F.2d 255
(6th Gr. 1979) (equitable tolling should be granted where such a grant would not be
inconsistent with the congressional purpose).
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access to legal expertise during the filing period is fundanental to the
inquiry of whether equitable tolling attaches. See Zipes, 455 U S. at
397, citing Love v. Pullman Co., 404 U S. 522, 527 (1972) ( "a technica
reading of Title WVII's filing provisions would be particularly
i nappropriate in a statutory schene in which laynen, unassisted by
trained lawers, initiate the process.'') (enphasis added); Burton v.
US. P.S., 612 F.Supp. 1057 (N.D. Chio 1985); Dillman, 784 F.2d at 57
Hart v. J.T. Baker, 598 F.2d 829 (3d Cr. 1979).

Equitable tolling is al nost al ways deni ed where counsel is available
to a party. Confort v. Rensselaer Polytechnic Institute, 575 F. Supp. 258
(N.D. N. Y. 1983); Cole v. CBS, Inc., 634 F.Supp. 1558 (S.D. N Y. 1986);
Wllianms v. Wiirlpool Corp., 41 FEP 383 (WD. Ark. 1986). See Leite v.
Kennecott Copper Corp., 558 F.Supp. 1170, 1174 (D. Mass. 1983), aff'd
wi t hout opinion, 720 F.2d 658 (1st Cir. 1983):

"The courts have repeatedly held that equitable tolling is inappropriate
when the plaintiff has consulted counsel during the statutory linmitation
period'. Needham v. Beecham |Inc., 515 F.Supp. 460, 467 (D. Me. 1981)
(ADEA). See, e.qg.. Keyse v. California Texas Gl Corp., 590 F.2d 45, 47
(2d Cir. 1978) (per curiam (Title VI1); Edwards v. Kaiser Alum & Chem
Sales, Inc., 515 F.2d 1195, 1200 n. 8 (5th G r. 1975) (ADEA); Sanders v.
Duke Univ., 538 F.Supp. 1143, 1146 n. 2 (M D.N.C. 1982) (ADEA). " Counse
are presunptively aware of whatever |egal recourse may be available to
their client,' Downie v. Electric Boat Div., 504 F.Supp. 1082, 1087 (D
Conn. 1980) (ADEA), and "constructive know edge' of the law s requirenents
is thereby inputed to an ADEA cl ainant. Abbott v. More Business Forms,
Inc., 439 F.Supp. at 646.

Id.

Equitable tolling is denied even when an attorney's advice is
i nadequate. A client represented by a lawer is presuned to have actual
or constructive infornmation regarding his potential causes of action,
regardl ess of the conpetence of the |awer or msinformation provided by
the filing agency or other third parties. See Wlty, 605 F.Supp. at 1548
(a party who retained a |awer prior to contacting EECC is ineligible for
equitable tolling, even when the |lawer and EEOC had misinfornmed the
party); Meckes v. Reynolds Metals Co., 604 F.Supp 598 (N.D. Ala. 1985),
aff'd without opinion, 776 F.2d 1055 (11th Cir. 1985), reh'g denied. en
banc, 779 F.2d 60 (11th Cir. 1985) (noting court's extrene reluctance in
granting equitable discretion where party retained counsel during the

filing period, even though attorney nisinforned the client); Hanel v.
Prudential Insurance Co., 640 F.Supp. 103 (D. Mass. 1986) (failure of
EECC to tinely process Title VII intake questionnaire so as to preclude

timely filing was not a ground for equitable tolling where the party was
represented by counsel during the filing tine).

1448



1 OCAHO 215

I ndeed, availability of counsel overrides had advice by others. See,
e.dg., Schier v. Tenple University, 576 F.Supp. 1569 (ED Pa 1984), aff'd
on other grounds, 742 F.2d 94 (3d Cir. 1984), cert. denied, 471 U S. 1015
(1985) (equitable tolling denied where party had received erroneous
filing information from EEOC since party had access to counsel, an EECC
brochure and was herself sophisticated); Qstott v. Verex Assurance,
Inc., 481 F.Supp. 1269, 1271 (N.D. Tex. 1980) (even if enpl oyee had been
m sinfornmed by EECC as to filing date, equitable tolling cannot attach,
because "~“part of enployee's attorney's [responsibility] was his
obligation to insure within a reasonable tine that all required
procedural steps had been taken''). See also., Downie, 504 F.Supp. at 1082
(even though plaintiff's lawers during the statutory filing period
focussed on securing his sick benefits and did not focus on his ADEA
rights, equitable tolling cannot be invoked, citing Al abano v. GCeneral
Adj ust ment Bureau, 478 F. Supp. 1209, 1215 (S.D.N. Y. 1979) (  "Petitioner
voluntarily chose this attorney as his representative in the action, and
he cannot now avoid the consequences of the acts or onissions of this
freely selected agent.'')). But cf. Dartt, 539 F.2d at 1262 (equitable
tolling held available where a cursory attorney consultation had taken
place during the linmtation period, but the court cautioned that tolling
woul d not be allowed where a plaintiff had slept on his rights or where
a defendant could be potentially prejudiced by such a grant). The Dartt
court, supra, at 1261 n. 4, suggested that had the discrininatee's
contact with an attorney " “been nore than a prelimnary approach as to
possi bl e consultation, we mght possibly be Il ed to the conclusion reached
in Edwards, supra, ...,'' quoting dicta in Edwards, supra, at 1200 n. 8
to the effect that equitable tolling is unavailable ~“where the injured
enpl oyee consulted an attorney...."'

The authorities cited above, both under title VII and the ADEA,
general ly inform decision-nmaking under 8 U.S.C. § 1324b. | conclude on
the basis of that case law that equitable relief from application of
limtations in unavailable in the present case where Conplainant was
represented by counsel, whether or not Respondent can establish specific
prejudice as the result of late filing of the charge with OSC. Leite, 558
F. Supp. at 1174.

5. An Attorney-dient Relationship Existed

It is clear, as discussed below, that Conplainant was represented
by counsel at the outset of his actions against his fornmer enployer,
OOCL. That representation is substantiated by nunerous references nmde
by Conpl ai nant and Respondent in pleadings and un-
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rebutted affidavits and copies of correspondence tendered on notion
practice in this case.

Evi dence abounds that an attorney-client relationship existed at the
time Conplainant filed his original discrimnation charge with the EECC
and during the relevant filing period for a charge before the OSC. At
sonme time during 1989, Lundy |odged a nmlpractice and abandonnent
conplaint against the law offices of Marshall E. Lippman, P.C. In an
April 19, 1990 letter to Carol Scheuer, Legal Assistant to the
Disciplinary Comrittee, he again characterized M. Lippman as his
attorney. Lundy's Reply to ny May 29, 1990 Order st ated;

The first communications between the Conpany and conplainant [sic]
attorneys' was established on March 7, 1988, as per attorney Laura H.
Allen's affidavit already subnmitted to the Court ... Allen's affidavit
established that his [Lippman's] firm pursuant to contractual authority
conmpleted all preparatory and prelimnary requirements of the private
prosecution of the charge of discrimnation...

Conmplainant's first comunication with OCAHO a letter to OCAHO
| egal counsel Jack Rivers, dated Septenber 15, 1989, filed Cctober 13,
1989, states:

| amalso attenpting to obtain additional documents considered essentia
to this matter, but which are being withheld by the attorney originally
and formally retained to effectively represent nmy interests in the matter
of discrinmination as clainmed against ny prior enployer. (Enphasis added).

Conpl ainant nmade a parallel reference in a January 5, 1990 letter to
Wl etta Barbee, Division of Human Ri ghts, Executive Departnent, State of
New York, in which he nade reference to the attorney, witing as follows:

[NJo doubt you recall M. Lippman refused to nake avail able essential
documents, materials and direct evidence relating to nmy discrimnation
conpl ai nt under investigation by your Departmnent.

In the four separate contexts just nentioned, i.e., Lundy's letter
to Carol Scheuer of the Disciplinary Comrittee, to Jack Rivers of OCAHOQ,
to Wletta Barbee of the New York State D vision of Human Rights, and in
pl eadi ngs here, Conplainant nade unequivocal statenents confirmng M.
Lippman's role as his attorney during the relevant filing period.
Conpl ai nant' s correspondence points unm stakably to the concl usion that
he had considered the Lippman firmto be his attorneys during the nonths
following his discharge, i.e., the IRCA filing period.

Lundy's reply to ny May 29 Order included a copy of a letter from
Li ppman to Scheuer, responding to Lundy's nmalpractice and abandonnent
conpl ai nt s. Li ppman' s letter, dated July 13, 1989, revi ened
communi cati ons between Lundy and the Li ppnan | aw offi ce:
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M. Lundy consulted with our firmin connection with his claimof being
i mproperly termi nated by a Japenese [sic] business corporation. M. Lundy
was advised of the tinme limts within which agency conplaints nust be
filed and determined that it was in his best interest to attenpt to
receive his benefits before taking further action. W believe that
judgnent was correct. (Enphasis added).

According to that letter, Lundy and Li ppnan had addressed agency filing
procedures for redress of Lundy's termnation during his early
consultations with the firm According to Lippman, ~ "W [Lundy and
Li ppman] ... select[ed] a single Federal forum for his race and age
conplaints.'' Id. The wisdom of that tactic is irrelevant. | infer from
the fact that Lippman filed Lundy's EEOC charge on March 18, 1988 that
the advice Lippman says he provided nust have been given before that
dat e.

Furthernmore, according to the letter from Li ppman to Scheuer, supra,
not only did Lippnman and Lundy focus on Lundy's discharge, but over tine
they also developed the details of the attorney-client relationship
between them e.qg., fee arrangenents, ternination possibilities, and the
feasibility of a continuing relationship. The Iletter described a
negoti ated sliding scale fee arrangenent. The Li ppman/ Scheuer letter al so
described the Decenber 30, 1988 letter from Lippman to Lundy, which
suggested prospective termination of their relationship. Lippman,
however, concluded his letter to Scheuer, “~“"[We can continue to
represent M. Lundy in any capacity.'' (Enphasis added).

Respondent's filings substantiate Lundy's understandi ng that Lippnan
had been his attorney. Laura Allen's April 7, 1990 affidavit rebutting
CSC s assertion (Amicus Menp at 3) that Lundy had been proceedi ng pro se,
attests that she had tel ephonic and witten conmunication with Li ppnan's
associ ate Nancy F. Duboi se, who acted on Lundy's behal f between March 7,
1988 and June 2, 1988. Allen's statenent is supported by attachnents
whi ch include correspondence and checks regarding Lundy's severance pay,
travel reinbursenment, etc., mailed from Alen's office to Lippman's
office. Allen attests also that Lundy's initial EECC charge was notarized
by Lippman's office. Allen's office also corresponded with Lippman's
office regarding Lundy's continued health care coverage. | find nore
persuasive Allen's statenent and attachnents regarding Li ppman's role as
Lundy's legal agent during the filing period, confirm ng Conplainant's
acknow edgenent of an attorney-client relationship, than | do OSC s
unsupported assertion that Lundy had proceeded pro se during the filing
period. Westinghouse Elec. Corp. v. Kerr-MGee Corp., 580 F.2d 1311 (7th
Gr. 1978), cert. den. 439 U S. 955 (1978); Keoseian v. Von Kaul bach, 707
F. Supp. 150, 152 (S.D. N. Y. 1989).
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The role of the Lippman law office in obtaining from OOCL
out st andi ng enpl oyee benefits and rei nbursenent, filing the EECC charge
and Li ppman's posture before the Disciplinary Cormittee in which he did
not deny but rather argued the fact of such relationship unm stakably
point to an attorney-client relationship. For all the foregoing reasons,
considering al so the pleadings, correspondence, and docunents submtted
by Conplainant and Respondent, | find an attorney-client relationship
exi sted between Lundy and Li ppman during the statutory filing period. The
substantial consistency of the docunments provided by these multiple
sources, including those inplicating Lippnan's interests as presented to
the Disciplinary Conmmittee, buttresses this conclusion. Consistent with
this finding, | reject the OSC contention that Lundy acted pro se during
the statutory filing period and conclude that Lundy was represented by
counsel

Conplainant is pro se on his Conplaint before ne. Having found,
however, that he was represented during the OSC statutory filing period
even a factor such as his putative |lack of |egal sophistication does not
entitle himto equitable tolling. Furthernore, nothing contained in his
responses to Respondent's Motion for Summary Deci sion suggests that his
tardy OSC filing was due to coercion or misinformation on Respondent's
part.

6. Conpl ai nant WAs Not Abandoned by Counse

Abandonnent by counsel is an exception to the rule that equitable
tolling is wunavailable to parties with access to an attorney. The
exception is only invoked, however, wupon a finding that counse
flagrantly and irresponsibly abandoned the party during the filing
period. See, e.qg., Burton, 612 F. Supp. at 1057 (equitable tolling all owed
where filing was 14 days late because client was abandoned by his
attorney who, without notification to the client, left town wthout
filing the conplaint). It follows that having found Conplai nant to have
been represented by counsel during the tinme he could have tinely filed
his charge with OSC he is ineligible for equitable tolling unless, as he
all eges, he is also found to have been abandoned by counsel. As di scussed
bel ow, | conclude that no abandonnent occurred in the present case.

Conpl ai nant's cl ai m of abandonnment depends on Lippman's letter of
Decenber 30, 1988 to Lundy suggesting termnation of the relationship;
not hing occurred prior to that date to suggest that the representation
had been term nated. Even that reference, however, is not consistent with
abandonnent, suggesting instead that the two mnmight sever their
rel ati onship prospectively. But an abandonnment at or about the tinme of
that letter is unavailing as a basis for
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an exception to the access to counsel bar to equitable tolling. The
statutory period for filing Conplainant's charge with OSC ran out 180
days after March 3, 1988, i.e., August 31, 1988, four nonths before the
first reference to a falling out between attorney and client. \Wether or
not Lippman represented Lundy generally or only as they might agree for
specific activity, Lundy was represented by counsel throughout the
substantial part of the critical 180 day period within the nmeaning of the
cases collected at |11.B.4, supra.

Li ppman's letter to Scheuer suggests a retainer arrangenent which
nm ght not have taken effect until there was a decision to conmrence a
| awsui t. Neverthel ess, Lippnman acknow edged to the Disciplinary Conmittee
that he had represented Lundy within four days of the discharge and
continuing at |east through Decenber 1988. There is no basis on which to
concl ude that Lundy was abandoned by his attorney. So far as appears, any
severance of the attorney-client relationship took place, if at all, not
earlier than Decenber 30, 1988, the date of Lippman's letter to Lundy,
a date well beyond the 180 days authorized for an I RCA filing.

In an April 20, 1990 letter fromHal R Lieberman, on behal f of the
Disciplinary Conmittee, found "~ "no basis for taking further action'' on
the mal practice and abandonnent allegations. According to a July 8, 1990
letter from Lundy to Lieberman the Disciplinary Conmittee nay have
reopened the Lundy/Lipprman inquiry. | do not understand, however, that
the results of that inquiry, whatever the outcone, can have any i npact
on Lundy's IRCA claim This is so because the docunents filed by the
parties nmke <clear that an attorney-client relationship had been
establi shed which endured throughout the 180 day period and at | east
until Decenber 30, 1988.

For the foregoing reasons, | am constrained by the weight of
judicial authority and by the underlying principles reflected by the
cases not to equitably toll the statutory filing tine. This is not a case
where the charge was filed shortly after expiration of that tine period.
Here, where the charge was filed nore than a year after the alleged
discrimnatory discharge, 190 days after lintations expired, | hold that
equitable tolling is unavailable for a conplainant who was represented
by counsel during the substantial part of the statutory tine period.

I V. Menorandum of Under st andi ng Unavai |l abl e

Title VIl jurisprudence is replete with dual filing cases. They turn
on the potential for conplainants' confusion where the Ilaws and
regul ati ons governing separate agencies inplicate overlapping or simlar
sets of interests.
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Case lawin this area is inconsistent. Sone allow equitable tolling
for pro se conplainants. EECC v. Nicholson File Co., 408 F.Supp. 229 (D.
Conn. 1976) (granted equitable tolling where plaintiff filed a sex
discrimnation charge with the Ofice of Federal Contract Conpliance
(OFCC) instead of the EEOC, since the OFCC sinply duplicates for
governnent contract enpl oyees the rights given enployees in the private
sector under EEOC jurisdiction); Mrgan v. Washington Mg. Co., 660 F.2d
710 (6th Cr. 1981) (granted equitable tolling where plaintiff tinmely
filed a sex discrimnation charge with the Wage and Hour O fice of the
Departnent of Labor instead of with the Wage and Hour Ofice of the EECC,
and Labor transferred the conplaint to the EEOCC too late); diver v.
Nevada, 582 F.Supp. 142 (D. Nev. 1984). Ohers do not, Bledso v. Pilot
Life Ins. Co., 602 F.2d 652 (4th Cr. 1978) (tolling denied where
plaintiff tinmely filed with the Wage and Hour Division of the US.
Departnent of Labor instead of the EEOQC); Meckes, 604 F.Supp. at 598
(tolling denied where plaintiff tinely filed an age di scrinination charge
with the OFCC when he should have filed with the EECC, even though the
OFCC used to be the proper forumfor such filings).

It is significant but not controlling, that OSC and EEOCC announced
an interim Menorandum of Understanding (MOU) effective April 18, 1988,
53 Fed. Reg. 15904 (May 4, 1988), followed by a later text published
August 8, 1989 (54 Fed. Reg. 32499). The effect of the MM is that a
filing with EECC is understood to be a sinultaneous constructive filing
with O8C and vice versa. As described by OSC (Anmicus Menp at 5), EEOCC and
OSC " "appointed each other as their respective agents to accept charges
and, thereby, to toll the time limts for filing charges.'' The question
ari ses whether this effort at aneliorating uncertainty as to the correct
forum resulting from separate jurisdiction (EEOCC on the one hand, and
| RCA adninistrative |aw judges on the other) assists Conpl ai nant.

Equitable tolling in light of the EEOC/ OSC MOU was di scussed in U._S.
v. Mesa, OCAHO Case No. 88200002 at 29. In Mesa | refused to rely on the
interim MOU as the basis for equitable tolling because the MOU was not
in effect at the tine of the discrimnation. Id. The pro se conpl ai nant
in Mesa was granted equitable tolling on the basis of nisleading
statenents by the enpl oyer. However, Mesa did draw sone inferences from
t he pendency of the MOU:

Wt hout applying that agreement to the present case, its issuance by the
agencies with which discrimnation charges nmust be filed illum nates the
very concern that ... there be no ""... loss of rights arising fromthe
operation of a filing deadline against an individual or entity who has
m stakenly filed a charge with the wong
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agency.'' [Interim MO, supra]l. The agreenment confirns that the two
agencies assigned to initiate antidiscrimnation enforcenent proceedings
recogni ze that this is not a situation where a charging party, having sel ected
one of mutually exclusive renedies, is penalized for having nade an inappropriate
choi ce.
Ld.

CSC concedes that the MOU does not apply in the instant action:

M. Lundy filed his charge with the EEOC on March 15, 1988. The first MOU
was not in effect until April, 1988. Accordingly, the MOU does not apply
to the filing of Lundy's charge with the EECC.

(Am cus Meno. at b5)

CSC nmakes plain its view, however, that had the MOU been in place by the
time of the alleged discrinination, Lundy's filing would have been deened
timely, id., at 6, in contrast to Respondent's claimthat it would only
have been availing had he mistakenly filed a charge with EEQCC.

Respondent argues that because Conplainant correctly sel ected EECC
as the forumfor his national origin claim pronpt filing there does not
cure the untineliness of his filing his citizenship based claimw th OSC
a year later; therefore, the MU cannot assist himhere. (Resp. Meno in
Support of Mdtion to Dismiss at 15). Respondent would have ne concl ude
that the MOU is available to toll linmtations only where a tinely charge
had ni stakenly been filed in the wong forum

In ny judgnment, whether or not a charging party enbraces citizenship
discrimnation in an EEOCC filing, the effect of the MOU is that tinely
filing there is tantamount to tinely filing with OSC, the m stake that
is protected is the erroneous forum sel ection, not the gravanen of the
charge or the artfulness by which it is expressed. The MU, if it had
been in effect, would have been available to toll linitations precisely
in such a case as this one. Accordingly, | do not agree with Respondent;
| reject its narrow reading of the MOU as inconsonant both with its
stated purpose ""to prevent any loss of rights ..,'" 54 Fed. Reg. supra,
at 32499, and with the renedi al character of Section 102 of | RCA

Moreover, | agree with OSC s discussion at pages 7-10 of its Am cus
Menorandum to the effect that Conplainant's filing with EEOC can be
reasonably understood to have enbraced citizenship as well as national
origin discrimnation clains. It is well settled that redress for
di scrimnation does not turn on trifling distinctions. See e.qg.. Sanchez
v. Standard Brands, Inc., 431 F.2d 455, 462 (5th Cr. 1970); Silver v.
Mohasco Corp., 602 F.2d 1083, 1090 (2d GCir 1979), rev'd on other grounds,
447 U.S. 807 (1981); Ekunsumi v. Hyatt Regency Hotel of Cincinnati, OCAHO
Case No. 89200186
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(February 1, 1990) (InterimOrder Ganting in Part Wthout Prejudice and
Denying in Part, Respondent's Mdtion to D smss).

It follows that once the MOU went into effect it becanme avail able
to a putative discrinmnation victim whether the claim was filed
m stakenly or otherwise in the other forum Had the MOU been operative,
according to its terns it would have been effective whether or not Lundy
inartfully articulated a citizenship based claimwith EECC or filed only
a claiminplicating national origin discrimnation. Unfortunately for
Conpl ai nant, however, the MOU was not in effect when his alleged |RCA
cause of action arose. |In contrast to the pro se status of the aggrieved
i ndividual in Mesa, Lundy had access to counsel, as already discussed
Absent the protection of the MO, confusion between EEOC and | RCA causes
of action does not provide a basis on which to toll the statutory 180 day
filing requirenent.

V. Concl usi on

Respondent has asserted as an affirmative defense that Conplai nant
has failed to state a claim upon which relief can be granted. In
practical terms, Respondent's Mbtion for Summary Decision is tantanount
to an identical claim turning on a tineliness bar to Conplai nant's case,
and not on the nerits, resulting in a failure to allege a case of action
cogni zabl e under § 1324b.

Title 28 CF.R 8 68 1 provides that "~ "[Tlhe Rules of GCivil
Procedure for the District Courts of the United States shall be used as
a general guideline in any situation not provided for or controlled by
these rules....'' Because our rules of practice and procedure do not
contain any provision for dismssal of a conplaint for failure to state
a claimupon which relief can be granted, it is appropriate to apply the
pertinent Federal Rule. | have previously applied Federal Rule of G vi
Procedure (FRCP) 12(b)(6) to a case under 8 U S.C. § 1324bh. WIllianson
v. Autoramm, OCAHO Case No. 89200540 (May 16, 1990). Were, as here,
however, affidavits and additional docunments have been filed (and
consi dered) beyond the notion for judgnent on the pleadings, it renains
appropriate to resolve the case on the Mtion for Summary Decision
although | do not reach the nerits. Preston v. United States Trust
Conpany of New York, 394 F.2d 456 (2d Cir. 1968), cert. den. 393 U S
1019 (1969).

The determ nation that Conplainant filed his charge with OSC out of
time disposes of the case entirely, rendering noot any issue of fact. 8
U S.C. 8 1324b(d)(3). Accordingly, there can be no genuine issue as to
any material fact, Respondent is entitled to summary decision, 28 C.F. R
§ 68.36; FRCP 12(b)(6).
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VI. Utimte Findings of Fact and Concl usi ons of Law

| have considered the pl eadi ngs, testinony, evidence, menoranda and
argunents submitted by the parties and by GOSC, including Conplainant's
pl eadings filed February 5, 1990 and July 2, 1990 in opposition to
Respondent's Mdtion for Summary Decision. Al notions and requests not
previously disposed of are denied. Accordingly, and in addition to the
findings and conclusions already stated, I make the follow ng
determ nations, findings of fact and concl usions of |aw

1. That Conplainant, Anthony F. Lundy, is a citizen of the United
St at es.

2. That Conplainant, as a United States citizen is entitled, by
virtue of the prohibition of 8 USC 8§ 1324b against unfair
i mmgration-rel ated enpl oynent practices, to protection fromcitizenship
stat us-based discrimnation in discharge from enpl oynent.

3. That | have no jurisdiction under IRCA to review clains of
national origin discrimnation by a person or other entity, such as
Respondent, which enploys nore than 14 enpl oyees.

4. That Conplainant was discharged from his enploynent by
Respondent, in New York City on March 3, 1988

5. That Conplainant filed his charge with the OSC on March 8, 1989
nore than 180 days after the date of the alleged unlawful discrinination
i.e., 370 days after his discharge on March 3, 1988.

6. That the 180 day period is one of limtations, subject to
equitable tolling, and not jurisdictional

7. That equitable tolling is available to a charging party who acted
pro se during the statutory filing period for filing of a charge, but is
not available to a party who was represented by counsel during that
peri od.

8. That Conpl ai nant was represented by counsel fromat |east March
7, 1988 through the renai nder of the 180 day statutory period for tinely
filing a charge with the OSC, and until at |east Decenber 30, 1988,
not wi t hst andi ng hi s unsupported contention that he had been abandoned by
counsel

9. That on account of representation by counsel during all but the
first few days of the 180 day period, Conplainant is not entitled to
equitable tolling of the filing deadli ne.

10. That notwithstanding that OSC and the EECC have agreed in a
Menor andum of Understanding that filing in one agency is understood to
be a filing in the other, Conplainant is ineligible to obtain its benefit
so as to toll the running of the 180 day period because that Menorandum
was not yet in effect at the tine of the alleged discrimnation or when
Conpl ai nant filed with EECC a discrimnation claimagai nst Respondent.
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11. That based on Conplainant's failure to overcone the procedural
hurdl e of establishing his entitlenent to tolling of the statutory filing
deadline, the Mdtion for Summary Decision is granted and the conpl ai nt
is dismssed.

12. That pursuant to 8 U.S.C. § 1324b(g)(1), this Decision and O der
is the final adnministrative order in this case and " “shall be final
unl ess appealed'' to a United States court of appeals in accordance with
8 U S.C § 1324b(i).

SO ORDERED.
Dated this 8th day of August, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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