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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant v. Miultimatic Products, |nc.
Respondent; 8 U.S.C. & 1324a Proceedi ng; Case No. 90100155.

DECI SI ON AND ORDER ON COVPLAI NANT' S MOTI ON TO STRI KE AFFI RVATI VE
DEFENSES

(August 21, 1990)
MARVIN H MORSE, Adninistrative Law Judge
SYLLABUS

Where all affirmative defenses are stricken as a matter of |aw, upon
a finding that a respondent has adnmitted the allegations of a conplaint
the admnistrative law judge will proceed as though respondent had agreed
to entry of a final decision and order on the issue of liability for
violation of 8 U S.C. 8§ 1324a, leaving only the issue of quantum of civil
nmoney penalty for subsequent adjudication, but wthout prejudice to
respondent's right to obtain review of the decision striking the
affirmative defenses.

Appear ances: CHESTER J. W NKOAMSKI, Esqg., for the Immigration and
Nat ural i zati on Service
ALLEN B. BRESLOW Esq., for the Respondent.

The Conplaint filed by Conplainant (or |INS) against Respondent on
May 10, 1990, served May 18, 1990 alleges two counts of violations of 8
US C § 1324a(a)(1)(B) including, as to Count Il, violation of 8 U S.C
§ 1324a(b) (1) and/or (2). Each count identifies also the provisions of
the inplenmenting regulation, at 8 CF. R Part 274a alleged to have been
violated. Count | demands a civil noney penalty of $500 per individual
for four naned enployees hired after Novenber 6, 1986 as to whom
Respondent is alleged to have failed to conplete properly the enpl oynent
eligibility verification forms (Form 1-9) required by law. Count I
demands a penalty of $500 for
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a naned individual simlarly hired as to whom Respondent is alleged to
have failed to ensure proper conpletion of the Forml-9.

Pursuant to agreenent between the parties for an extension of tine
in which to answer the Conpl ai nt, Respondent by counsel tinely filed its
Answer on June 25, 1990. Respondent's Answer "~ “adnmits the truth'' of each
and every factual allegation. At paragraph 6, however, the answer asserts
five affirmative defenses, pleading at paragraph 7 that in event of a
finding of liability it maintains a further affirmative defense as the
prem se for inposition of the mninmum statutory civil nopney penalty of
$100 per individual. The total sum of $2500 cl ai ned by Conpl ai nant woul d
be reduced to $500.

By Motion to Strike Affirmative Defenses filed July 23, 1990, with
Poi nts and Authorities in Support (Menp), Conplainant asks that the five
affirmative defenses of paragraph 6 of the Answer ~“be stricken as
insufficient as a matter of law.'' The tinme for Respondent to have filed
a responsive pleading has run. 28 CFR 88 68.7(c)(1), 68.7(c)(2) and
68.9(b). No response has been received from Respondent.

As to 6A. Respondent clains the conplaint fails to satisfy the
requirenment of 28 CF.R 8§ 68.6(b)(3) that the conplaint shall contain
““a clear and concise statenent of facts for each violation alleged to

have occurred."''’ Conplaint contends its Conplaint satisfies the
regul ation, Federal Rule of Civil Procedure 8(f) and provides fair
noti ce.

In the first case to reach an evidentiary hearing under 8 U.S.C. §
1324a, U.S. v. Mester Minufacturing Co., OCAHO Case No. 87100001, June
17, 1988, | conmented critically concerning the acceptability of the
Notice of Intent to Fine (NIF), the docunent which INS serves on an
enpl oyer to demand a civil noney penalty and which explains that in lieu
of paynent the enployer may within 30 days request a hearing before an
adm nistrative law judge. 8 U S C. & 1324a (e)(3). In Mester the
conplaint incorporated the NF by reference while here it has
substantially repeated the text of the NIF in the Conplaint itself.

Conmplainant's pleading here is an inprovement over the version
exam ned in Mester both in terns of clarity and because the Conplaint is
sel f-contai ned., Even in Mester, however, although | held against INS on
certain counts for the reason that the NIF, and, therefore, the conpl aint
incorrectly stated which subsection of 8 US C § 1324a had been
violated, | did not reject the formof pleading as to other counts. See,
id. at 10, where | said that "~ “"the structural deficiencies in the NF
and, accordingly, in the conplaint which incorporated and depends for its
validity on the NIF, are not
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on this record prejudicial to Mester. . . .'" Upon affirmng that
deci sion and order, the Court of Appeals referred to the NIF, comenting
that "~ [A]llthough factually sinple, sone of the violations were alleged
in puzzling ways,'' and adding, ~[T]he ALJ sharply criticized the NF,
which he understood only through “herculean effort.' "' Mest er
Manufacturing Co. v. INS, 879 F.2d 561, 564 n. 3. (9th Cr. 1989).

However much a judge mght prefer as nore infornmative a format other
than that utilized by INS, judicial preference along is no basis for
finding the Conplaint deficient. Rather, | find the Conplaint to provide
adequate notice sufficient to pernit Respondent to plead in response
I ndeed, Respondent has unreservedly done so in paragraphs one through
five of its Answer. Moreover, as suggested by Conpl ai nant, Respondent is
at liberty to seek a nore definite statenent. Meno at 2. The discussion
by the adnministrative law judge in an early resolution of a simlar
chal l enge is instructive:

Motions to disnmiss a conplaint for failure to state a claimupon which
relief can be granted are disfavored by the courts. Only in the npst extra
ordi nary circunstances are they granted. United States v. Redwood City,
640 F.2d 963, 966 (9th Cir. 1981). View ng the pleadings nost favorably to
the INS, as | must when ruling on Azteca's affirmati ve defense #9, Scheuer
v. Rhodes City, 416 U. S. 232, 236 (1974), | find that the Conpl aint sets
forth the elenments of a cause of action, which, if the facts pl eaded are
true, would justify the relief sought by the INS. Mddletown Plaza
Associates v. Dora Dale of Mddletown, Inc., 621 F.Supp. 1163, 1164 (D.C
Conn. 1985).

US. v. Azteca Restaurant, OCAHO Case No. 88100087 (Novenber 8, 1988)
(Order Ruling on Motion to Strike).

| hold that the Conplaint provides fair notice of what is alleged
and the grounds upon which the allegations rest. In no way does it appear
t hat Respondent has been prejudiced by the form of Conplainant's
pl eading. The Mdttion to Strike the first affirmative defense, 6A, is
gr ant ed.

As to 6B: Respondent clains entrapnent as an equitable bar to
liability, i.e., "“"[I]Jt is unconscionable for Conplainant to assess
Respondent with danages in view of "' factual allegations set forth
in its Answer. In response, Conplainant cites the conclusion of an
adm nistrative |law judge confronted with a sinmlar claimin an 8 U S. C
8 1324a adjudication. See U.S. v. lrvin Industries, Inc., OCAHO Case No.
88100068 (March 9, 1990) at 8 ( “entrapnent is a crininal defense not
avail abl e to Respondent herein.'').

| agree with the Irvin conclusion. Mreover, | find nothing in the
sequence of events outlined at subparagraphs (i) through (xi) of 6B of
Respondent's Answer which suggests the sort of deliberate conduct by INS
as mght constitute entrapnent. At nost, the Answer
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contends that had a specified INS Agent advised that |-9s were inadequate
at the tinme of an earlier conpliance visit and had he educated
Respondent's bookkeeper in correct |1-9 practices, the later violations
al | eged here would not have occurred. These are natters of proof and not
a bar to enforcenment. The Mdtion to Strike the second affirmative
defense, 6B, is granted.

As to 6C. At both 6B(v) and 6C, Respondent contends that it
cooperated with an INS Agent, presunably to show its good faith. Good
faith, however, is not a defense to the Conplaint in this case where only

paperwork charges are inplicated. 8 U S.C. 8§ 1324a(e)(5). Rather, " “the
good faith of the enployer'' is one of five inperatives to which "~ due
consideration shall be given'' in determining the quantum of penalty; it

does not excuse a violation. Id. US. v. WMester, at 17; U.S. v. La
Fi esta, OCAHO Case No. 88100027 (Aug. 5, 1988) (Order Dismssing
Counterclains) T3U.S. v. USA Cafe, OCAHO Case No. 88100098 (Feb. 6, 1989)
(Order Granting Conplainant's Mdtion for Summary Decision) ; US. v. Big
Bear Market, OCAHO Case No. 88100038 (March 30, 1989) (suppl. dec. and
order, April 12, 1989), aff'd by CAHO (May 5, 1989), appeal docketed, No.
89-70227 (9th Gr. filed May 31, 1989); U.S. v. Boo Bears Den, OCAHO Case
No. 8910097 (July 19, 1989); U.S. v. Myle, OCAHO Case No. 89100286
(August 22, 1989) (Order Ganting Conplainant's Mtion to Strike
Affirmative Defense). The Motion to Strike the third affirmati ve defense
is granted.

As to 6D: Asserting that "~ [T]he General Accounting Ofice [the
Comptroller General] has found that the inplenentation'' of |IRCA " has

led to wdespread discrinmnation,'' Respondent urges that enployer
sanctions "~ “should be repealed as failing to acconplish its stated
purpose.'' Mbreover, Respondent mi sunderstands that the Conptroller

CGeneral's finding of wi despread discrinmnation “~“as a result of IRCA "'
failed to trigger the automatic termnation provision of IRCA, 8 U S C
)1324a(l)(1). The GAO was unable to conclude that such discrimnation
resulted solely frominplenmentation of enpl oyer sanctions. Title 8 U. S.C
8 1324a(l)(1) (A provides a nechanismfor termnation had the Conptroller
Ceneral reported "““that a wdespread pattern of discrimnation has
resulted against citizens or nationals of the United States or agai nst
eligible workers seeking enploynent solely from the inplenentation of
this section. . . .''" He nmade no such report. GAO Report GGD-90-62 (B-
125051) Immigration Reform Enployer Sanctions and the Question of

Discrimnation (March 29, 1990) at 3. See, id, at 4: ""IRCArelated
discrimnation is serious but not pervasive. And the sanctions provision
at this tine appears to have slowed illegal inmigration to the United
States.''
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Conplainant is correct that the claimof this affirmative defense
is for the Congress, not the forum and "~ “should be stricken as
insufficient as a matter of law'' (Menp at 2). Respondent overl ooks that
this is an adjudication; it is not inquiry into the success of nationa
policy on immgration. The Mtion to Strike the fourth affirmative
defense is granted.

As to 6E: Respondent contends that INS “"is failing in its mssion
by not providing the FormI1-9 in Spanish "“so that all enployees will be
able to conplete the formw thout confusion.'' | agree with Conplainant's
response that it "“is under no statutory or regulatory mandate to provide
forns in the Spanish | anguage,'' however salutary such an assist nmay be.
Even nore to the point, Respondent's claimis inconsistent with the |ocus
of responsibility under I RCA. The statutory schene places the burden on
the enployer to assure not only that it properly conpletes its portion
of the enploynent eligibility verification form (e.qg., Count | of the
Conplaint) but also to ensure that the enployee properly conpletes his
or her portion (Count I1). 8 U S.C. 8§ 1324a(b) [introductory sentence].
US vVv. Boo Bear's Den at 3; 5-6. There is no reason to suppose on the
pl eadings in this case that the enployer failed to conply with [-9
requi rements because the formis not in Spanish

Against the possibility that Respondent's Spanish |anguage claim
turns on constitutional considerations, Conplainant argues also that |
| ack power to resolve such an issue. Such a constitutional question wll
be reached only if clearly addressed and if necessary to a just outcone.
Those consi derations not being present, | do not reach a constitutional
guestion. Contrary to Conplainant's supposition, however, (nenp at 3),
it is not at all clear such questions are beyond the jurisdiction of
adm nistrative |aw judges under IRCA. See e.g., US. v. Big Bear WMarket
at 31, quoting an instructive conmentary in Plaguem nes Port, Harbor and
Terminal District v. EEMC, 838 F.2d 536, 544 (D.C. Cir. 1988), Bork

J., ""[Aldnministrative agencies are entitled to pass on constitutional
clainms but they are not required to do so nerely because their nenbers,
like all governnent personnel, owe allegiance to the Constitution.'' The

Motion to Strike the fifth affirmati ve defense is granted.

Al affirmative defenses have been stricken as a matter of [|aw
Respondent has admitted liability on the nerits of the Conplaint but has
put Conplainant to its proof as to the quantum of civil noney penalty.
Accordingly, the parties will be expected to advise nme whether they are
prepared to submit such remaining issue on the record or request instead
that | schedul e an evidentiary hear-
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ing. Responses to this Oder will be tinely if received not later than
Sept enber 10, 1990.

This Decision and Order is the final action of the judge on the
issue of liability as alleged in the Conplaint for violation of 8 U S.C
8 1324a, in accordance with 28 CF. R § 68.51(a). As provided at 28
CF.R §& 68.51(a), this action shall becone the final order of the
Attorney General on that issue unless, within thirty (30) days fromthe
date of this Decision and Oder, the Chief Admnistrative Hearing
O ficer, upon request for review, shall have nodified or vacated it. See
also 8 U.S.C. § 1324a(e)(8), (fornmerly (7)); 28 C.F.R 8§ 68.51(a)(2).

SO ORDERED.
Dated this 21st day of August, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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