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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

In Re Investigation of South Florida Tomato
and Vegetabl e Growers Association, Inc.
File No. 90-2-01-00033A0
(Case No. 90S033A0)

ORDER OVERRULI NG RESPONDENT' S OBJECTI ON TO | SSUANCE OF SUBPOENA
(Sept enber 19, 1990)

On Septenber 5, 1990, Administrative Law Judge Paul Merlin issued
an investigatory subpoena upon the request of the United States
Department of Justice, Ofice of Special Counsel (0OSC) in the
i nvestigation of South Florida Tonato and Vegetable Growers Associ ati on,
Inc. (Association or Respondent). OSC s investigation is conducted
pursuant to 8 U.S.C. § 1324b(f)(2).

On Septenber 17, 1990, Respondent filed an Objection to |Issuance of
Subpoena (Objection) on the grounds that, because Respondent has only
three (3) enployees, OSC has no jurisdiction over this nmatter based on
either a national origin or citizenship discrimnation claim under the
Imm gration Reform and Control Act of 1986. Respondent requested a
tel ephonic conference to hear argument on these issues. | was assigned
this matter on Septenber 17, 1990. | held a tel ephonic conference on
Septenber 19, 1990. As confirned by this Oder, following colloquy in
that conference with Kirk M Flagg, counsel for OSC and W son E. Hodge,
counsel for the Association (who was acconpanied on the tel ephone by
Edward Caron, Executive Director of the Association), | overruled
Respondent's objection to the subpoena for the reasons enunerated bel ow.

1. It appears that Respondent acts as agent in conpleting the
enpl oynent eligibility verification docunentation (Forms [-9 of the
Immgration and Naturalization Service and related docunents) and in
verifying enploynent eligibility of individuals hired by farners who are
Associ ation nenbers, but not recruited or referred by the Association to
its menbers. Respondent retains nore than 13,000 Forns 1-9 in its
possession as of the date the (bjection was prepared.
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2. GsCis investigating a charge pursuant to 8 U.S.C. 8§ 1324b to the
effect that Respondent as agent for one or nore of its nenbers is
demandi ng docunentati on of enployees in excess of statutory requirenents,
i.e., 8 US C 8 1324a(b). Such demands nay be in violation of the
statutory prohibition against wunfair inmmgration-related enploynent
practices. See Jones v. DeWtt Nursing Hone, OCAHO Case No. 88200202
June 29, 1990; U.S. v. Marcel Watch Corp., OCAHO Case No. 89200085, March
22, 1990, anended May 10, 1990.

3. G8Cis not investigating the hiring practices of the Association
wWith respect to its own staff.

Title 8 U S.C. 8§ 1324b establishes jurisdiction over national origin
discrimnation clains where a person or entity enploys four (4) to
fourteen (14) individuals, and establishes jurisdiction over citizenship
discrimnation clains where four (4) or nore individuals are enployed
(but without any ceiling on the nunber of enployees).

As | stated at the conference, it is premature at this investigatory
juncture to determne that any particular farnmer nenber, on whose behal f
Respondent acts as agent in conpleting the Fornms 1-9, in fact enploys
Il ess than four (4) individuals or nore than fourteen (14) individuals.
It is not a condition precedent to an investigation into conpliance with
8 US.C. 8§ 1324b, that it first be determ ned that none of the nenbers
of the Association fit the statute's jurisdictional paraneters.

Accordingly, Respondent's objection is overrule. The parties are
encouraged to continue in dialogue to resolve the logistics inherent in
the investigation of Respondent's vol uni nous records.

SO ORDERED: This 19th day of Septenber, 1990

MARVI N H. MORSE
Adm ni strative Law Judge
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