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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant vs. Sergio Alaniz d/b/a La
Sagunada Downs, Respondent; 8 U.S.C. 1324a Proceedi ng; Case No. 90100173.

DECI SI ON AND ORDER GRANTI NG | N PART COVPLAI NANT' S MOTI ON FOR SUMVARY
DECI SI ON

1. Procedural Facts

This action was initiated on May 22, 1990, by the filing of a
Complaint with the Ofice of the Chief Administrative Hearing Oficer
agai nst Respondent, Sergio Al aniz, d/b/a/ La Sagunda Downs. A hearing on
the Conplaint was scheduled to be held on or about Septenber 11, 1990
in or around McAll en, Texas. The Conplaint alleged violations of 8 U S.C
Section 1324a(a)(1)(A) for the hiring of four persons not authorized for
enploynent in the United States, and violations of the enploynent
verification requirenents of 8 U S.C. Section 1324a(a)(1)(B) for these
four unaut hori zed enpl oyees.

On June 25, 1990, Respondent filed his Answer to the Conpl aint
generally denying each and every allegation in the Conplaint.
Respondent's Answer did not raise any affirmative defenses.

On August 9, 1990, Conplainant filed several notions and di scovery

requests, including a Mtion to Strike Respondent's Answer or
Alternatively Mtion for Summary Judgnent. Thereafter, on August 17,
1990, | then issued an order to Respondent to show cause why

Conmplainant's nmotions should not be granted. The order required a
response on or before Septenber 11, 1990. Respondent failed to respond
within the tine specified.

On Septenber 7, 1990, | issued a prehearing order, postponing the
hearing in the action until Novenber 13, 1990 and scheduling a prehearing
conference for COctober 16, 1990.

2. Mtion for Summary Deci sion

In view of the Respondent's failure to oppose the Mdition for Summary
Decision, the only issue presented is whether Conplainant has net its
burden to establish an absence of any genui ne
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i ssues of material fact in dispute and that Conplainant is entitled to
judgnent as a matter of law. In support of its notion, Conplainant has
provided the affidavit of Senior Border Patrol Agent Richard A Serra
who authenticates the sworn statenents of four individuals enployed by
Respondent. Also attached, and authenticated by Agent Serra, are the
subpoena issued to Respondent to produce the -9 verification forns for
i nspection, and the results of that inspection

Under the Rules of Practice and Procedure which control these
proceedi ngs, a party nay nove for sunmary decision on all or any part of
the proceedings. Sunmary decision may be entered “"if the pleadings,
affidavits, material obtained from discovery or otherwise, or natters
officially noticed show that there is no genuine issue as to any materi al
fact and that a party is entitled to summary decision.'' 28 C.F. R 68. 36.

The purpose of the sunmary decision procedure is to avoid an
unnecessary trial when there is no genuine issue of material facts in
di spute, as shown by the evidence marshalled by the parties. Celotex
Corp. v. Catrett, 477 U S 317 (1986). A material fact is one which
controls the outcone of the litigation. See., Anderson v. Liberty Lobby,
477 U.S. 242 (1986).

3. Conpl ai nant's Factual Show ng

As noted above, Conplainant relies upon the affidavit of Agent
Serra, and the docunents authenticated therein, to establish Respondent's
violation of both 8 U S.C. Section 1324a(a)(1)(A) and 1324a(a)(1)(B)

The Conplaint alleges that Respondent hired the follow ng
i ndividuals for enploynent in the United States, after Novenber 6, 1986,
knowing themto be aliens not lawfully adnitted for permanent resident
or not authorized to accept enpl oynent:

1. Juan Franci sco Cruz- Rubal cava

2. Hugo Manuel Garcia-Villarrea

3. Arturo Rubal cava- Vasquez

4. Tomas Segundo-Tell o

As to these four individuals, the Conplaint further alleges that
Respondent failed to properly prepare, retain, or present after request,
this 1-9 verification form

The Conpl ai nt sought the inposition of a civil noney penalty in the
anmount of $6,000; $1,000 for each of four violations of the prohibition

on the knowing hiring of unauthorized aliens, and $500 for each of the
four violations of the verification requirenents.
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A. Knowing Hre Violations

Agent Serra, during the course of an investigation of another
busi ness, took a sworn statenent from Juan Franci sco Cruz-Rubal cava. The
interview was conducted in the Spanish |anguage, and the answers were
recorded by Agent Serra in English. This interview was w tnessed by a
third individual. M. Cruz-Rubal cava stated that he entered the United
States without |legal authorization, and did not have any docunents
permtting himto work in the United States. He was hired by Respondent
and began working on June 8, 1989. Wen he was shown a Form -9 and asked
whether he as ever told by his enployer to sign such a form M.
Cruz-Rubal cava stated he had never seen the form before. Respondent knew
that M. Cruz-Rubal cava was not authorized to work in the United States
because he told Respondent of his unauthorized status on the first day
he started to work.

On Decenber 15, 1989, Agent Serra and three other INS agents with
to Respondent's business, where they checked the inmmgration status of
the three nen they found working there. Agent Serra determ ned that all
three did not have work authorization, and placed Hugo Mnue
Garcia-Villarreal, Arturo Rubalcava-Vasquez, and Tomas Segundo-Tello
under arrest.

Interviews were then conducted with each of the three aliens, but
only the sworn statenent of Hugo Manuel Garcia-Villarreal is
authenticated and attached to the Declaration of Agent Serra. The
statenents of Arturo Rubal cava-Vasquez and Tomas Segundo-Tello are
attached to the Menorandumin support of the notion

Al three men nade statenments simlar to that of M. Cruz-Rubal cava,

in that they entered the United States illegally, were hired by
Respondent after Novenber of 1986, told the Respondent of their unlawful
imrgration status, and were not asked to fill out a Form I-9 upon

begi nning their enpl oynment for Respondent.
B. Verification Violations

On January 22, 1990, Agent Serra served a Notice of |nspection and
Subpoena upon the counsel for Respondent to be conducted on January 30,
1990. The subpoena required the production of all |[INS Enploynent
Eligibility Verification Forns [-9. On the date of the inspection counse
for Respondent provided Agent Serra with a form designed to list the
nanes and enploynent dates of Respondent's enployees. The form
apparently signed by Respondent, contained no nanes. Agent Serra fails
to state whether Forns 1-9 were prepared or produced by counsel for
Respondent in response to the subpoena.
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4. lLegal Analysis

Conplainant's factual showing is deficient in several respects and
precludes the granting of the notion in full. To prevail on the clains
contained in the knowing hire count, Conplainant nust establish the
followi ng el enents of the violations:

1. That the naned enpl oyees are aliens unauthorized for enpl oynent
in the United States;

2. That these authorized aliens were enployed in the United States
after Novenber 6, 1986.

3. That the Respondent knew, or based upon the circunstances, should
have known of the unauthorized status of the enpl oyees.

Conpl ainant fails to provide adnissible evidence with regard to the
hiring of Arturo Rubal cava-Vasquez and Tomas Segundo-Tell o since the only
evi dence of their unlawful status and the Respondent's know edge of that
status, is in the formof copies of unauthenticated statenents.

The Rul es of Practice and Procedure provide that the Federal Rules
of Evidence will be a general guide to all proceedings, unless otherw se
provided by statute or the rules. 28 CF.R 68.38(a). The Rules also
provide that affidavits submtted with a nmotion for summary decision
““shall set forth such facts as would be admissible in evidence in a
proceedi ngs subject to 5 U S.C. 556 and 557 and shall show affirmatively
that the affiant is conpetent to testify to the matters stated therein.''
28 C.F.R 68.36(b).

Vhile the Administrative Procedure Act, referred to above, all ows
for the adnmission of evidence according to less strict standards than
required in jury trials, it is basic to the reliability of evidence that
it be authenticated. The requirenent that evidence be authenticated
applies to adninistrative proceedings. Ona Corp. v. NL.RB., 729 F.2d
713, 721 (11th Cir. 1984).

Federal Rule of Evidence 901(a) provides °~~The requirenent of
aut hentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support a finding
that the matter in question is what its proponent clains.'' The testinony
of a witness with first hand know edge is one nethod for authentication
provided for in the rules of evidence, F.RE 901(b)(1), and it was
properly used by Conplainant to authenticate the sworn statenents of two
of the four aliens.

Simlarly, the allegation that the Respondent failed to prepare or
present the verification forms (Form1-9) for the individuals listed in

Count Il is not fully supported by the record provided. Agent Serra's
decl aration nerely states:
14. On January 30, 1990, | net with Jesus Maria Alvarez, attorney for Sergio
A ani z, in order to conduct an inspection of M. Al aniz' enployer verification (I-
9)
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forms. M. Avarez provided me with a list (attached hereto as Exhibit ""D"')
showi ng no nanes of enployees, hiring, or ternination dates.

Nowher e does Agent Serra state that 1-9 Forns were not provided at
t he i nspecti on.

Support for the allegation cones from the authenticated sworn
statenents of Juan Francisco Cruz-Rubal cava and Hugo Manuel
Garcia-Villarreal wherein they state that Respondent had never asked them
to sign the verification form This is sufficient to establish that the
required forns were not correctly prepared, if at all, for these two
enpl oyees, as the proper conpletion requires the signature of the
enpl oyee. The failure to authenticate the statenents of the other two
enpl oyees precludes a simlar finding.

5. Findings of Fact and Concl usi ons of Law

Based upon the foregoing analysis, | concl ude:
1. As previously found, | determine that no genuine issue as to any
material facts exist as to the allegations in Counts | and Il with regard

to Juan Francisco Cruz-Rubalcava and Hugo Mnuel Garcia-Villarreal
Therefore, Conplainant is entitled to a sunmary decision as to these two
individuals in Counts | and Il as a matter of |aw

2. That Respondent violated 8 U S. C. Section 1324a(a)(1)(A), in that
Respondent hired for enploynent in the United States, Juan Francisco
Cruz- Rubal cava and Hugo Manuel Garcia-Villarreal, after Novenber 6, 1986,
knowi ng themto be unauthorized for enploynent.

3. That Respondent violated 8 U S.C. Section 1324a(a)(1)(B), in that
Respondent hired for enploynent in the United States, Juan Francisco
Cruz- Rubal cava and Hugo Manuel Garcia-Villarreal, after Novenber 6, 1986,
wi thout conplying with the verification requirements in 8 U.S.C. Section
1324a(b).

6. Civil Mney Penalties

Civil Money Penalties are to be inposed if, upon the preponderance
of the evidence, | determ ne that Respondent has violated the Act. The
anmpunt of the penalties for violating the verification requirenents are
to be determined according to certain factors specified in 8 U S C
1324a(e)(5), 28 C.F.R 68.50(c)(2)(iv). Penalties for the knowi ng hiring
of unauthorized aliens may be inposed without reference to the factors
specified by the Act for verification violations.

The consideration of the various factors, both mnitigating and
aggravating, would be facilitated by the filing of affidavits and briefs
in support of the fines sought to be inposed. Therefore the parties are
directed to file such witten evidence and argunent which they consider
relevant to the factors listed in 8 U S.C. 1324a(e)(5), no

1579



1 OCAHO 245

|ater than two weeks from the date of this order. The inposition of
sanctions shall be deferred until such tine as this additional evidence
can be consi der ed.

Therefore, based upon the foregoing, |IT IS ORDERED:

That Conplainant's Mtion for Summary Decision is GRANTED | N PART,
as to the allegations in Counts | and |l regarding violations involving
the individuals Juan Francisco Cruz-Rubalcava and Hugo Manuel

Garcia-Villarreal.

SO CORDERED.
Dat ed: Cctober 3, 1990.

JAY R POLLACK
Adm ni strative Law Judge
San Francisco, California
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