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SYNOPSI S

This case involves an asylee tenporary resident alien who has filed
an application to adjust status and a Declaration of Intending
Ctizenship. He applied for an unskilled | abor position with the City and
County of Honolulu. The City and County of Honolulu, in reliance on a

state statute which limts public enploynent to citizens and permanent
resident aliens, refused to accept Conplainant's application for

enploynent. | concluded that the state statute in question, Hawaii Rev.
Stat. 78-1(c), was a law' wthin the exception clause of section
1324b(a)(2)(C) of Title 8 of the United States Code. | also concl uded

that | did not have the authority to rule on the constitutionality of the
state statute. Respondent State of Hawaii was disnissed from the case
Respondent City and County of Hawaii is not Iliable for an wunfair
i mmgration-rel ated enpl oyment practice under section 1324b.
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DECI SI ON AND ORDER

Procedural History

This proceeding was initiated on June 12, 1989, when a Conpl ai nant
was filed by Conplainant as a private right of action pursuant to section
1324b(d)(2) of Title 8 of the United States Code. It was a one-count
Conplaint, alleging unfair immgration-related enploynent practices
against the Cty and County of Honol ul u.

Conpl ai nant originally filed a witten charge with the Ofice of
Speci al Counsel on Novenber 15, 1988. The Ofice of Special Counsel
(hereinafter referred to as ~~OSC ') issued a letter to Conplainant on
June 12, 1989, indicating that it had determined that “~“there is no
reasonabl e cause to believe that an unfair inmm gration-rel ated enpl oynent
practice occurred.'' OSC s disposition letter further advi sed Conpl ai nant
of his private right of action which was effectuated by the filing of the
Conpl ai nt on June 12, 1989.
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Thereafter, on or about June 30, 1989, Conplainant filed its first
anended conplaint. The anended Conpl aint was charged in two counts, and
j oi ned anot her party, the state of Hawaii .

On or about February 15, 1990, Conplainant filed a Mdtion for Leave
to Anend the Conplaint a second tine. This notion was granted on March
23, 1990.

On March 19, 1990, Respondent State of Hawaii filed a Mtion to

Disnmiss the Second Amended Conplaint. On March 26, 1990, | issued an
Order Wthholding Ruling on Respondent State of Hawaii's Mtion to
Di smiss. That Mbtion is still pending.

Also on March 26, 1990, | issued an Order Denying Conplainant's

Motion for Summary Decision as filed on February 15, 1990.

A hearing in this case was held in Honolulu on April 9-11, 1990.
Thereafter, representative post-hearing | egal nmenoranduns were filed with
this office proposing findings of fact and concl usi ons of |aw.

St at enent _of Rel evant Facts

The Conpl ai nant is proceeding in this case under a private right of
action. The Conplainant's nanme is Ahnad S. El haj ommar.

M. El hajomar, native and citizen of Lebanon, entered the United
States on May 23, 1983, on a visitor visa. (Tr. 47) He was | ater granted
political asylum and was allowed to remain in this country due to this
favorable exercise of discretion by the Attorney GCeneral. (Tr. 47-8;
Exhibit C 2 Refugee Travel Docunent) In his status as a tenporary
resident alien asylee, M. El hajomar also received authorization to be
enployed in the United States. (Tr. 49; Exhibit C 4 Encl osures to Travel
Docunents; Exhibit C 3 Enclosure to Travel Docunents) M. El hajonar has
applied for pernmanent residency in the United States, and is waiting for
the INS to rule on his application. (Tr. at 64) On Cctober 20, 1988, M.
El hajonmar filed a Declaration of Intending Gtizen. (Tr. 62; Exhibit C5)

M. El hajomar noved from Mchigan to Hawaii in early Septenber of
1988. (Tr. 53) Upon arriving in Hawaii, M. El hajomar registered with the
State Enpl oynent Ofice on Septenber 28, 1988. This state agency referred
M. Elhajomar to the City and County of Honolulu's office. (Tr. 82-6;
Exhibit 18 "~ Job Service Hawaii''")

He applied for enploynent at many places, including the Cty and
County of Honolulu. (Tr. 54) On October 19, 1988, he conpleted an
““Unskilled Labor Registration'' application for the enploynent office
of the City of Honolulu. (Tr. 54-5; Exhibit C1 Unskilled Labor
Regi stration Application) On the application, he indicated that he was
willing to 1) accept any of the listed jobs; 2) desired pernanent
enpl oynent; and 3) was willing to accept enpl oynent
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in any of the listed locations. (Tr. 56) The positions he was applying
for offered salaries of $1300 to $1552 per nonth. (Tr. 88-9; see, 214,
Exhi bit C 10)

When M. El hajomar turned in his application, he explained that he
did not have a green card, but that he was authorized to work in the
United States on account of his having been granted political asylum He
gave his application for enploynent to Lois Enonpto (Tr. 58).

Lois Enonoto is a Recruitnent Specialist for the City and County of
Honol ul u, Departnent of Civil Service. (Tr. 135 M. Enonoto handles
enpl oynent applications for city jobs. (Tr. 136) Prior to Cctober 1,
1988, Ms. Enonbto received training by an INS investigation officer
regarding how to review citizenship status of applicants. (Tr.136-7) M.
Enonot o was kept updated on the requirenents of | RCA by receiving copies
of the Federal Register. (Tr. 137-8).

On Cctober 19, 1988, M. El hajomar presented Ms. Enonpto with an
application for unskilled |abor registration and his refugee docunents.
(Tr. 143-5; Exhibits C1, 2, 3, 4) M. Enonoto reviewed the travel
docunents to verify permanent resident alien status in order to conply
with a state statute that requires applicants to be citizens, nationals,
or pernmanent residents. (Tr. 146-7) It appeared to Ms. Enonpto that M.
El hajomar did not neet the requirenents, but that he would be eligible
for enploynent in the private sector. (Tr 148) M. Enonoto did notice
that M. El hajomar's docunents were stanped " enploynent authorized.''
(Tr. 148) M. Enonpto suggested M. Elhajomar check with the INS to
clarify his status. (Tr. 148) Ms. Enonbto wote a nenp concerning this
initial conversation. (Tr. 150-1; Exhibit 12)

After M. Elhajomar left the office on October 19, M. Enonoto
called the INS and spoke with an INS Exanminer in order to clarify the
travel docunent with respect to the state statute. (Tr. 152; 156) This
INS Examiner told Ms. Enonoto to ask M. El hajomar whether he had filed
an |1-485 application for permanent resident alien status; whether he went
for an interview with the Mchigan INS and, if so, that he should have
received an |-181 adjustnment of status form (Tr. 157-8)

Thereafter, M. Enonbto spoke with an attorney for the INS to see
if M. Elhajomar fell within any of the exceptions, (Tr. 232-3) According
to the testinony of Ms. Enonpto, the INS trial attorney told her that the
exception clause of section 1324b(a)(2)(C) applied to all state, federal,
and city law. (Tr. 233)

After applying at the city/county office on October 19, 1988, M.
El haj omar went to the INS on the 19th & 20th and then returned
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to the Civil Service Ofice of Honolulu and spoke again with Lois
Enonoto. (Tr. 120-1)

On Cctober 20, 1988, M. El hajomar spoke to Ms. Enonpto about his
citizenship status and his eligibility to work for the city/county
office. (Tr. 121; 122-3) M. Enonmoto gave M. Elhajomar instructions
concerning what he needed to do in order to obtain enploynment with the
City and County of Honolulu. (Tr. 71; Exhibit C 13)

But for the Hawaii Revised Statute 78-1, M. Enonpbto would have
accepted M. Elhajomar's application for processing. (Tr. 228-9) As a
city civil servant, Ms. Enonpto felt that this statute nmandated that she
followthis law as it pertains to governnent enployees for both the city
and the county. (Tr. 229-32)

Since M. Elhajomar had filed a Conplaint on Cctober 20, 1988, the
INS office would not give Ms. Enonpto their opinion of the situation.
(Tr. 234-6) Ms. Enonoto thus told M. El hajomar that his status coul d not
be determined until the Conplaint was resolved. (Tr. 236) However, M.
El hajomar's application was not rejected. (Tr. 236-7)

The notations, which were handwitten by Ms. Enonbto at the end of
her meno dated Cctober 21 (Exhibit C 12), indicated that M. El hajomar's
application was neither accepted nor rejected; that they needed a
clarification of his imrmgration status and that investigation was under
way regarding the Conplaint M. Elhajonmar filed. (Tr. 325-6) Although Ms.
Enonoto had received enough clarification of his immgration status to
know that M. E hajomar was an "~ “intending citizen,'' she was not
satisfied with it and did not process M. El hajomar's application because
she felt M. Elhajomar did not fit within the statutory requirenents of
the Hawaii Rev. Stat. 78-1. (Tr. 326) However, she did know he was an
intending citizen. (Tr. 326)

Ms. Enonoto stated that the application for unskilled | abor jobs are
good for six nonths. (Tr. 216) M. Enonoto could not state when M.
El haj omar woul d have been enployed if his application had been readily
processed. (Tr. 216) There were, however, openings when M. El hajomar
nmade application; he was qualified for the unskilled positions he applied
for; and other wunskilled laborers were hired after M. E hajomar's
application was not processed. (Tr. 216-7)

Thereafter, M. El hajomar worked for Thrifty Auto Carriers for seven
days, Cctober 25, 1988, until Novenber 1, 1988, when he was injured in
a job-related accident. (Tr. 87; 96) M. El hajomar has not yet been
authorized by a physician to go back to work. (Tr. 97) He receives
wor kman' s conpensation and no-fault insurance. (Tr. 99-100; Exhibits C
20, 21, 22, 23, 24) He is unaware of any other
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benefits (i.e., nedical benefits, sick |eave, vacation) he nay have had
at Thrifty besides his pay (Tr. 101-2).

Questions Presented and Respective Legal Positions of Parties

This case presents issues of first inpression under section 102 of
the Immigration Reform and Control Act (IRCA), as codified at 8 U S. C
§ 1324bh.

One threshold question is whether Respondent State of Hawaii is a
proper party to this proceedi ng. Respondent State of Hawaii contends that

it is not a proper party because it is not an " “enployer'' wthin the
meaning of IRCA In contrast, Conplainant contends that the State of
Hawaii is properly included because it “~“controlled access'' to

Conpl ai nant' s enpl oynent opportuniti es.

The first substantive issue is whether a state statute is a "~ "law'
within the neaning of | RCA's specified exceptions to prohibitions against
unfair inmgration-related enploynent practices. See, 8§ 1324b(a)(2)(C).
Assum ng, arguendo, that a state statute is a ~“law' wthin the neaning
of I RCA' s excepting |anguage, the second issue is whether | have the
authority to rule on whether Hawaii Rev. Stat. section 78-1(c) is a
constitutionally valid “~“law "'

The respective positions of the parties on these issues predictably
di ffers. Conpl ai nant argues that the word "~ “law' in section
1324b(a)(2)(C) applies only to federal |aw. Conplainant reaches this
conclusion by relying on a traditional canon of statutory construction
whi ch reasons that the use of the word ““law' does not contain a
qualifier that section 1324b(a)(2)(C) provides for in a " "Federal, State,
or | ocal governnent contract,'' etc. Conplainant appears to be arguing
that since this use of the word "“law' is not simlarly differentiated
in the initial clauses of the exception section, then it nust be read to
nean only federal |aw.

Respondent Gty of Hawaii does not appear to take a clear advocate's
position on the above-specified issues but contents that it acted in
““good faith'' in what it views as a ~~Catch-22'"' situation.

Provi ding the nost substantive argunent on these issues, the Hawaii
State Attorney GCeneral's office argues that the Hawaii state statute
section 78-1(c) is a “law' wthin the neaning of the excepting |anguage
in section 1324b(a)(2)(C. Respondent State of Hawaii argues that if
““law ' neant only federal law, the phrase " “federal law' would have
been used in the IRCA statutory |anguage. The Attorney Ceneral further
states that:

If the statute allows state and | ocal governnents to have valid provisions in their

contracts requiring enployees to be citizens or permanent resident aliens, then it

is safe to assune that the statute was also intended to allow a state or |ocal

governnent to pass a statute requiring enployees to be citizens or pernanent
resident aliens. See, "Respondent State's Post-Hearing Menmorandum' at 6.
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Respondent State of Hawaii supports its argunent that the word
““law ' in section 1324b(a)(2)(C includes a state statute with reference
to legislative history. 1d. In addition, the Hawaii State Attorney
General argues that there is neither statutory authority or case |aw
precedent for an admnistrative law judge to declare a state statute
unconstitutional. 1d., at 2.

Legal Anal ysis

1. Respondent State of Hawaii is dismi ssed fromthis proceedi ng because
there is not a sufficient connection to the Conplainant's enploynent
opportunities

On August 14, 1990, following the hearing in this case, Respondent
State of Hawaii renewed its Mdttion that it should be disnissed as a party
in this proceedi ng.

Respondent State of Hawaii contends that it should be dism ssed from
the suit because it was not an "~ “enployer'' within the neaning intended
by section 1324b. In support of its position, the State argues that
““there is not an enployer-enployee relation between the Board and
(plaintiff). Haddock v. Board of Dental Examiners of Cal., 777 F.2d 462
(9th Cir. 1985).""

In contrast, Conplainant argues that Respondent State of Hawaii
should be "“deened'' an "~ “enployer'' on the grounds that it promul gated
the state law, Hawaii Rev. Stat. 8§ 78-1(c)! which "~ “had control over
access ELHAJOVMAR may have had to positions offered by HONOLULU, citing.
Nai smith v. Professional Golfers Association, 85 F.R D. 552 (1979).""'

In ny view, however, the State of Hawaii is not an entity that refused
to hire Conplainant, nor do | viewthe State as having had in any way an
““enploynent relationship'' with him See, Mtchell v. Frank R Howard
Menorial Hospital, 47 EPD 38237 (9th Cr. 1988); Lutcher v. Misicians'
Union Local 47, 633 F.2d 880 (9th Cir. 1980), 24 EPD 31402.

Though Conplainant did not cite to a Ninth Grcuit case, the Ninth
Circuit does recognize that an analogous Title VII plaintiff ~“need not
aver the existence of a protected enploynent relationship with the
def endant, but rather could state a claim under Title VII by averring
that a defendant's actions interfered "with an individual's enploynent
opportunities with anot her enployer.' Mtch-

- Page 1587 -

! Hawaii Rev. Stat. section 78- 1(c) provides that:
Al enployees in the service of the governnent of the state or in the service of any
country or nunicipal subdivision of the state shall be citizens, nationals, or
permanent resident aliens in the United States and residents of the State at the tine
of their application for enploynent.
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ell v. Frank Howard Menorial Hospital, supra, citing, Lutcher, 633 F.2d
at 883 n. 3.2

The Mtchell case, however, relying on Lutcher, limts the extension
of Title VII coverage to defendants who, though not actually enploying
the aggrieved party nevertheless "~ “interfere'' wth that individual's
enpl oynent " opportunities'' to situations wherein there is " sone

connection with an enploynent relationship for Title VIl provisions to

appl y. Id. The exact paraneters of what is neant by "~ some connection'
with the "““enploynent relationship'' is not articulated by the N nth
Crcuit.

It is ny intention to adopt this analogous Title VIl reasoning and
apply it to ny efforts in analyzing section 1324b | RCA decisions. In
other words, it is ny current viewthat a person or entity may be charged
in a section 1324b proceedi ng, even though that person or entity did not
actually hire, or recruit or refer for a fee, and was not even in a
position to actually hire, recruit or refer for a fee, if it can be shown
that such person or entity “~“interfered with an individual's enpl oynent
opportunities with another enployer,'' 1d.

M/ reason for extending, through interpretation, the neaning of the
literal |anguage which identifies parties chargeabl e under section 1324b
is not only to articulate additional grounds of congruence between
section 1324b |IRCA cases and Title VIl cases but also to pernmit, in
appropriate situations, a theory of liability which mght further protect
the kind of person for whom section 1324b was enacted from unfair
imrgration-related enploynent practices in the form of actionable
interference with their enploynent opportunities on account of their
Citizenship status or national origin. Establishing analytically the
potential of such a theory of recovery does not, however, nake cl ear what
the anticipated factual paraneters of actionable interference with a
protected individual's enpl oynent opportunities mght be, and I certainly
| eave such a problematic for case by case developnent. It should be
noted, however, and | intend on applying it herein, that | am of the
vi ew, consi stent

2This Ninth Grcuit viewis consistent with the positions of other circuits.
See, e.qg., Sibley Menorial Hosp. v. WIlson, 488 F.2d 1338 (D.C. Cir. 1973); Spirit v.
Teacher's Insurance and Annuity Ass'n, 475 F.2d 1298, 1308 (S.D.N. Y. 1979); Vanguard
Justice Society, Inc. v. Hughes, 471 F. Supp. 670, 694-95; Puntolillo v. New Hanpshire
Raci ng Commi ssion, 375 F. Supp. 1089 (D.N. H. 1974).

As well, stated in Vanugard Justice, the rationale of Sibley, Puntolillo, and Curran
indicate that the term "enployer,'' as it is used in Title VII, is sufficiently broad
to enconpass any party who significantly affects access of any individual to

enpl oynent opportunities, regardl ess of whether that party nmay technically be
described as an " “enployer'' of an agarieved individual as that termhas generally
been defined at common law. '' 471 F. Supp. 670, 694-95 (enphasis added).
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with the reasonable qualifier specified in Mtchell, that "~ “there nust
be sone connection with an enploynent relationship'' for | RCA protections
to apply in situations of alleged "“interference'' with the enpl oynent
opportunities of protected individuals; i.e., intending citizens.

In this regard, as applied here, it is ny viewthat a state statute,
passed prior to the enactnment of IRCA, is not, per se, the kind of
actionabl e, ““interference W th an i ndi vidual's enpl oynent
opportunities'' that could be alleged in a section 1324b proceedi ng, even
though that state statute contains binding alienage cl assifications which
are ultinmately relied on by another person or entity to preclude
consideration of an intending citizen alien's application for enploynent.

Thus, | do not think that Respondent State of Hawaii is a proper party
to this proceeding, not for the relatively sinplistic reason that the
State of Hawaii is not literally the entity that was in a position to

hire or recruit or refer for a fee, but because the sole basis in the
Conplaint for charging the State of Hawaii is the existence of Rev. Stat.

78-1(c), and, as stated, | do not consider this to be a requisite
““connection with the enploynent relationship'' as anal ogously set out
in Mtchell, supra, and Lutcher, supra.

Accordingly, Respondent State of Hawaii's Mdtion to Dismiss is
gr ant ed.

2. A state statute is a ““law' within the neaning of section
1324b(a)(2)(C) of Title 8 of the United States Code

Secton 1324b(a)(2)(C) of Title 8 of the United States Code provides
t hat :

Exception. - Paragraph (1) shall not apply to-

(C) discrimnation because of citizenship status which is otherwise required in order to
comply with law, regulation, or executive order, or required by Federal, State, or |ocal
governnent contract, or which the Attorney General determines to be essential for an
enpl oyer to do business with an agency or department of the Federal, State, or |ocal
gover nnent .

It is clear, to nme, from both a ““plain neaning'' statutory
interpretation, and from a review of reliable legislative history of
specific Congressional intent, that the Hawaii Revised Statute section
78-1(c) is a “law' within the neaning of section 1324b(a)(2)(C. In ny
conmmon sense understanding of "~ “plain neaning,'' a state statute is a
““law,'' and | am not persuaded by Conplainant's semantic argunents that
it is not. Moreover, it is unequivocally clear that the ~“plain neaning''
of the statute is supported by an interpretation rendered by the
| egi slation's author.

In response to concerns raised by other Congressnen that there may
be sensitive areas in which it would be wise to limt the citi-
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zenship status of enployees, Representative Barney Frank, author of the
nost key provisions in section 1324b, stated:

M. Chairman, in the first place, if you had requirenents that you have to have
citizens inposed by some State |aw or sone Federal contract, you would be OK The
amendnment nakes provisions for that. (Enphasis added) 132 Cong. Rec. H9708 (daily
ed. Cctober 9, 1986).

In light of such a clear statenent fromas reliable a source as the

anti-discrimnation provision's author, | am not at all persuaded by
Conplainant's argunent that the word ““law' in section 1324b(a)(2)(0O
““clearly refers to federal law' because ""if the word “law was

i ntended by Congress to nean anything other than Federal law, it could
have easily been inserted.'' Though not stated as such, Conplainant's
argunent appears to cone down to an inverse of the infanbus Latin-phrased
principle of statutory construction, ejusdem generis-where general words
follow a specific enuneration, the general words should be limted to
persons or things simlarly enunerated. In this case, however, the
initial clause of general words in section 1324b(a)(2)(C) precede a
di sti ngui shable clause of a nobre specific enuneration, and, as such,
should be read generally. See, generally, Sunstein, “~“lInterpreting
Statues in a Regulatory State,'' 103 Harv. L. Rev. 405, 455 (Decenber
1989).

Accordingly, | reject Conplainant's contention that the use of the
word " law' in the so-called "~ “exception clause'' in section
1324b(a) (2) (C) does not refer to state statutes. As stated, it is ny view
that a state statute is a ~"law' and that the exception cl ause | anguage

in section 1324b(a)(2)(C includes such a "“law"'.

3. As An ALJ in the Ofice of the Chief Admnistrative Hearing Oficer
(OCAHO of the Departnment of Justice, | do not have the authority to rule
on the constitutionality of Hawaii Rev. Stat. 78-1(c)

Conpl ai nant specifically put into issue the constitutionality of the
Hawaii Rev. Stat. 78-1(c). Conplainant did not offer |egal argunent to
support the threshold question of whether or not an ALJ has the authority
to decide such a questi on.

I have previously held that an OCAHO Admi nistrative Law Judge has
the authority to rule on the constitutionality of various due process
guestions such as invocations of the Fifth Anendnent, allegations of the
Fourth Anendnent , and ot her i ssues such as sel ective
prosecution/enforcenent. See, e.qg., United States v. Law Ofices of
Manul kin, d aser, and Bennett, OCAHO Case No. 89100307 (Cctober 27,
1989). The reasoning of this decision was prenmised in large part on a
conclusion rendered by the Suprene Court that for certain types of
i ssues, an administrative |law judge was the " func-
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tional conparable'' to a district court judge. See, e.qg.. Butz v.

Econormu, 438 U. S. 478 (1978). Such reasoning, as applied generally to
guestions involving issues of procedural due process, is distinguishable
from that which is applicable to the issue of an admnistrative |aw
judge's authority to consider the constitutionality of state statutes.

A long line of United States Suprene Court authority has clearly
stated that administrative agencies may not nullify nor otherw se pass
upon the constitutionality of a statute. See. e.qg.. Public Uilities
Conmi ssion v. Selective Service Board, 393 U S. 233, 242; Johnson V.
Robi nson, 415 U S. 361 368 (1974); Winberger v. Salfi, 422 U S. 749, 765
(1975); Moore v. City of East develand, 431 U S. 494, 526 (1977); cf.
Southern Pacific Transp. Co. v. Public Uilities Comm ssion, 18 Cal 3d
308, 556 P.2d 289 (1976); 90 Harv. L. Rev. 1682 (1977); see also, K
Davis, Administrative Law Treatise, v. 4, section 26.6, at 434 (2d ed.
1983).

O particular concern to ne in ny analysis of this issue was whet her
a statute's constitutionality could be challenged without " exhausting

admi ni strative renedies.'' It should be noted that | scrutinized the
record in an attenpt to decide this case on a non-constitutional ground,
and concluded that | could not because it was clear from the witten

pl eadi ngs, and fromthe hearing that was conducted in Honolulu in April,
that but for the Hawaii Revised Statute section 78-1(c), the City and
County of Honolulu would have accepted Conplainant's application for
enpl oynment. After concluding that, generally speaking, a state statute
is a ~law' wthin the neaning of the exception clause |anguage of
section 1324b(a)(2)(C, the only renmining question was whether the state
statute was a valid ““law.'' Thus, as | see it, a non-constitutional
ground for deciding whether or not the state statute was a valid ~"law'
within the exception clause was not available. See., Winberger v. Salfi,
422 U.S. 749 (1975).

In the Salfi case, the Suprene Court found that when the only issue
was the constitutionality of the statute, then a Court coul d decide that
i ssue without requiring exhaustion because the purposes of exhaustion:

have been served once the Secretary has satisfied hinmself that the only issue is
the constitutionality of the statutory requirement, a matter which is beyond his
jurisdiction to determine, and the claim is neither otherwise invalid nor
cogni zabl e under a different section of the Act. Once an . . . applicant has
presented his or her claimat a sufficiently high level of review to satisfy the
Secretary's adm nistrative needs, further exhaustion would not nerely be futile for
the applicant, but would also be a commtment of admnistrative resources
unsupported by any administrative or judicial interest. |d. at 765-66. (enphasis
added)
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Thus, after careful deliberation, | conclude that, as a Departnent
of Justice Administrative Law Judge, | do not have the authority to
declare a state statute unconstitutional, and should therefore,

consistent with the limtations of nmy role herein, conclude that the
statute is " “entitled to a presunption of constitutionality.'' See, e.q..
Davi es War ehouse Co. v. Bowes, Price Adm nistrator, 321 U S. 144; 64 S.
Ct 474 (1944).3

Therefore, as an Executive Branch administrative law judge, | wll
pass entirely on the question of the constitutionality of the Hawaili
state statute, even though reasonable argunents nmay exist which
ultimately could be ““judicially determned.*

3I'n the Davies case, the Court held that:

State statutes, like federal ones, are entitled to the presunption of
constitutionality until their invalidity is judicially declared. Certainly no power to
adj udi cate constitutional issues is conferred on the Adnministrator. . . . W think

the Adm nistrator will not be remss in his duties if he assumes the constitutionality
of state regulatory statutes, under both state and federal constitutions, in the
absence of contrary judicial determination. 1d. at 147 (enphasis added).

4Though assuredly dicta, | take this opportunity to suggest that it is my view
that Hawaii Rev. Stat. 78-1(c) nmy present constitutional problens. It is at |east
arguable that it conflicts squarely with the central federal purpose of section 1324b
of Title 8 to prohibit unfair immgration-related enpl oynent practices against all
citizens or intending citizens. It is also arguable that there is no "~ “conpelling ' or
even " “rational'' purpose which supports the "““under-inclusive'' classifications based
on alienage that Hawaii Rev. Stat. 78-1(c) facially contains. | offer ny viewon this
i ssue because it might be of some use to the parties and/or to any prospective
reviewi ng court to have at |east one suggested, if not definitive, “~“admnistrative
interpretation which would assist in resolving the conflict between any such state
statutes and the provisions of'' |RCA. See, e.qg., Manning v. UAW 5 EPD 7964 (6th Cir.
1972).

First, as an immgration-related anti-discrimnation statute, there are grounds
for concluding that ~“the extensive exercise of federal power with respect to

immgration . . . are understood to preenpt virtually all state efforts touching on
simlar efforts. US. Const. art. |, section 10, cl. 3 and section 8, cl. 4; art. VW,

cl. 2.''" See, e.qg., United States of America v. Cafe Canmino Real, Inc., OCAHO Case No.
90100122 (August 28, 1990). Wiile this broad conceptualization as rendered by ALJ
Marvin Morse is clearly true as applied to the ““sovereign prerogatives'' of Congress
to prescribe the ternms and conditions upon which aliens may enter and remain in the
United States, it is less clear “"the extent to which individual states can attach
other types of “terns and conditions' upon aliens duly admitted and residing within
their jurisdiction.'' See, Hull, Wthout Justice For All: The Constitutional Rights of
Aliens, at 39 (1985). Nevertheless, it is nmy view that the inportant federal purpose
codified in section 1324b and guaranteed to all intending citizens as well as to
actual citizens would be corroded if the distinction drawn in Hawaii Rev. Stat. 78-
1(c) were to be given deferential priority in an appropriate " judicial
determination.'' State legislated differentiations between intending citizens (who
happen to be tenporary resident alien asylees with pending applications to adjust
status to that of permanent residents), and actual citizens/permnent resident aliens,
conflicts
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with the elusive goal and vision of establishing, through denocratically promul gated
““law,'"' equal enployment opportunities for "“any individual (other than an

unaut hori zed alien as defined in section 274A(h)(3)) with respect to the hiring . .
of the individual for enployment.'' Section 1324b(a)(1); see also, Karst, Belonging to
Armerica: Equal Gtizenship and the Constitution, at 39 (" If we all ow mgjor
substantive inequalities to persist . . . equality of opportunity will serve mainly as
a confort to the confortable, a slogan assuring themthat they have earned their
favored positions'') (1989). If the preenption doctrine is relevant to issues

invol ving noncitizens because the Constitution vests Congress with exclusive power to
make " a uniformrule of Naturalization,'' such exclusive power should not be inpeded
by state laws that forecl ose even unskilled public enployment opportunities to persons
who have publicly declared their intention to becone citizens of the U S. Thus, the
argunent could be nade that | RCA, as codified in section 1324b, should preenpt Hawai i
Rev. Stat. 78-1(c) on the grounds that the state statute conflicts with, or at |east

i npedes, its operation. See, e.qg., Hines v. Davidowitz, 312 U S. 52, 66-67 (1941):

where the federal government, in the exercise of its superior authority in this field
(immgration and naturalization), has enacted a conpl ete scheme of regul ation and has
therein provided a standard for the registration of aliens, states cannot,
inconsequently with the purpose of Congress, conflict or interfere with, curtail or
conmpl enent, the federal law, or enforce additional or auxiliary regul ations.

Alternatively, it is ny viewthat Hawaii Rev. Stat. 78-1(c) may violate the Fourteenth
Amendrment Equal Protection O ause, because an appropriate "“rational basis'' does not
exist for making, at least in the limted context of accepting enpl oynent applications
for unskilled | abor positions with a nunicipality, an alienage distinction between
citizens/permanent resident aliens on the one hand and intending citizen tenporary
resident aliens on the other. Wthin the severe space limtations herein, | will only
state that it is ny firmview that the Hawaii Rev. Stat. 78-1(c) is arguably
unconstitutional in that it is not a classification that is “~“sufficiently tailored to
“persons holding state el ective or inportant non-el ective executive, |egislative, and
judicial positions' or those officers who " “participate directly in the formulation
operation or review board public policy' and hence “performfunctions that go to the
heart of representative government.' '' See, Cabell v. Chavez-Salido, 454 U S. 432, 27
EPD 32,310, n.7 (1982); and, Sugarman v. Dougell, 314 U.S. 634, 647 (1973). A state
statute which effectively precludes an intending citizen resident alien fromeven
applying for an unskilled |abor position will not, as | see it, withstand appropriate
constitutional analysis because under the Fourteenth Anendnent, which applies to and
protects all "“persons,'' the state may not condition public enployment upon a waiver
of a constitutional right nor may a state create inprecise " under-inclusive''
classifications for the purpose of hiring or firing public enployees.

For these suggested reasons, | believe that the Hawaii Rev. Stat. 78-1(c) is
constitutionally defective on both preenption and Fourteenth Anendnent grounds. It is
my further viewthat, if ““judicially determned' ' to be constitutionally defective,
the Hawaii Rev. Stat. 78-1(c) could not be a ""law' within the exception clause of
section 1324b(a)(2)(C) because it is not a validly promul gated enactnent.

Accordingly, while | nay be limted in nmy actual structural authority, it is certain
that the Constitution itself ~“demands a continual effort to articulate the authority
of our fundanental nature as a people and hence conconitantly to sumon us to our
powers as co-founders and to our responsibilities, in the full know edge that how we
are able to constitute ourselves is profoundly tied to how we are able to constitute
ourselves is profoundly tied to how we are already constituted by our own distinctive
history.'' See, Post, " "Theories of Constitutional Interpretation,'' Represen-
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4. Respondent City and County of Honolulu is not liable for an unfair
inmm gration-rel ated enpl oynent practice because its action was pren sed
on a law that constitutes an exception to IRCA's anti-discrinination
prohi bitions

Respondent City and County of Honolulu's decision not to accept
Conpl ai nant's application for enploynent was based on its required
obligation to follow a state statute that falls within the exception
| anguage of section 1324b(a)(2)(C).° Therefore, the City and County of
Honol ul u cannot be |iable, as charged herein, f or an unfair
imrgration-related enploynent practice as provided for in section
1324b(a) (1) because all actions taken in connection with Conplainant's
application for enploynent were " “otherwise required in order to conply
with law' and therefore constitute a valid exception to the general rule
prohibiting discrimnation on account of citizenship status. Section
1324b(a)(2) (O .

ULTI MATE FI NDI NGS

I have considered the pleadings, testinmony, evidence, nenoranda
briefs, argunents, and proposed findings of fact and concl usions of |aw
submitted by the parties. Al notions and all requests not previously
di sposed of are denied. Accordingly, and in addition to the findings and
conclusions already nentioned, | nmake the follow ng determnations,
findings of fact, and concl usions of |aw

1) Conplainant is an asylee tenporary resident alien who initiated
this proceeding pursuant to his private right of action after Ofice of
Speci al Counsel refused his application

2) Conplainant has an application to adjust status to permanent
residency pending with the INS and has filed a Declaration of Intending
Citizenship on Cctober 20, 1988.

3) Conpl ainant applied for an unskilled | abor position with the Gty
and County of Honolulu. On October 21, 1988, his application for
enpl oynent was not accepted

tation, 30, Spring 1990, at 24; see also, Rae, Equalities, at 1 (" Success conmes to .
i deas not when they are justified in brief or speech, but at the nmoment of their
application to life and society.'"') (1981).

5I't should be noted that even if a findi ng of liability were made herein, courts
continue to struggle with the application of a good-faith defense to back-pay
liability of enployers who rely on state statutes. See, e.qg., Alaniz v. California
Processors, 785 F.2d 1412, 40 FEP 768 (9th G r. 1986) (no back pay liability for
failure to hire women in jobs requiring heavy lifting when state protective laws in
effect); cf. Albenmarle Paper Co. v. Myody, 422 U.S. 405 (1975) (°°. . . back pay
shoul d be denied only for reasons which, if applied generally, would not frustrate the
central statutory purposes of eradicating discrinmnation throughout the econony and
maki ng persons whole for injuries suffered through past discrinination'').
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4) The City and County of Honolulu decided not to accept
Conpl ai nant's application for enploynent because it was foll owi ng Hawai i
Rev. Stat. 78-1(c) which limted all state, county, and nunicipality
enpl oynent to citizens or pernmanent resident aliens.

5) The State of Hawaii is not a proper party to this proceeding
because it did not hire, recruit or refer for a fee Conplainant, nor did
it interfere with Conplainant's enpl oynent opportunities.

6) A state statute, in and of itself, does not constitute state
action sufficient to interfere with a prospective enployee's enpl oynent
opportuniti es.

7) The State of Hawaii is disnissed fromthis case.

8) A state statute, including Hawaii Rev. Stat. 78-1(c) is a "law'
within the neaning of section 1324b(a)(2)(C) of Title 8 of the United
St at es Code.

9) Section 1324b does not authorize a Departnent of Justice
Admi nistrative Law Judge to rule on the constitutionality of a state
statute.

10) Respondent Gty and County of Hawaii is not liable for an unfair
imm gration-related enpl oynent practice because its enpl oynent decision
with respect to Conplainant was based on its reliance on Hawaii Rev.
Stat. 78-1(c) which is a ““"law' that fits within the exception clause
of section 1324b(a)(2)(0C).

That, pursuant to 8 U S.C. 8§ 1324b(g)(1), this final decision and
order is the final adnministrative order in this proceeding and ~ . . .
shall be final unless appealed to a United States Court of Appeals in
accordance with 8 U . S.C. section 1324(i).""'

SO ORDERED:  This 4th day of COctober, 1990, at San Diego, California

ROBERT B. SCHNEI DER
Adm ni strative Law Judge

1595



