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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conpl ai nant . ABC Roofing &
Waterproofing, Inc., Respondent; 8 U S.C. 1324a Proceeding; Case No.
89100389.

CRDER DENYI NG MOTI ON TO COVPEL DI SCOVERY CONCERNI NG SELECTI VE
PROSECUTI ON

ORDER GRANTI NG COVPLAI NANT' S MOTI ON TO COVPEL

Pr ocedur al Backgr ound

There are presently pending two di scovery disputes, the first being
Respondent's notion to conpel discovery regarding its affirmative
def enses of discrimnatory enforcenent and selective enforcenent, and
secondly, Conplainant's notion to conpel answers to interrogatories and
request for adm ssions.

1. Respondent seeks to discover from the Immigration and
Naturalization Service information pertaining to all conplaints regarding
unl awful enploynent brought by the Harlingen District office between
Septenber 1, 1988 and August 31, 1989, as well as the files relating to
i nspections conducted by that office pursuant to 8 C F.R Section
274a.9(b), during the sane tine period. Respondent also demands the INS
nmake avail able for inspection and copying the files of all cases in which
conpl aints have been filed against enployers by the Harlingen District
office, and those files pertaining to inspections where irregularities
wer e di scovered but no conplaints were filed.

On January 3, 1990, Conplainant filed objections to Respondent's
di scovery requests on the grounds of relevance and privil ege. Conpl ai nant
seeks a protective order preventing Respondent from obtaining the
requested nateri al

On  January 17, 1990, Respondent filed its opposition to

Conpl ainant's notion for protective order and filed a notion to conpel
a response to its discovery requests.
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Thereafter, the parties briefed the issue of the relevance of the
di scovery requests. Respondent filed a nenorandum stating its case for
sel ective prosecution and discrinmnatory enforcenent. Conplainant filed
a nmenorandum of law in response to Respondent's nenorandum Respondent
then replied to the Conplainant's nenorandum Finally, Conplainant filed
a reply to the Respondent's reply.

In support of its discovery request Respondent asserts that the
instant enforcenment action has been undertaken for discrininatory
reasons. Respondent clains that it, and other businesses owned by
non-whi tes, have been the subject of a disproportionately greater nunber
of inspections for undocunented aliens than have businesses owned by
white people, in the Harlingen area.

Respondent next asserts that it has been the subject of selective
enforcenent due to Respondent's active support for, and continued
enpl oynent of, its "~ grandfathered'' enployee, Marcos Saul Zanora-Mre
(hereinafter referred to as ~“Zanora'').! Zanora is the subject of a
pendi ng deportation proceeding, which is on appeal to the Fifth Crcuit
Court of Appeals. Further, Respondent asserts that the INS investigators
were inproperly influenced by the discovery that Respondent was
conducting a survey of area businesses to buttress its allegations of
di scrimnatory enforcenent.

2. Separately, on May 25, 1990 Conplainant filed a notion to conpe
responses to two unanswered interrogatories and to deemadnitted matters
contained in a request for adm ssions.

Respondent served its opposition to the conplainant's notion on My
31, 1990.

The subject interrogatories pertain to Respondent's assertion that
the purported enployee Julian Aivera was an independent contractor and
t herefore Respondent was not required to maintain a Form |1-9 for that
i ndi vidual. The subject request for adm ssion seeks an adnission that
certain attached copies of Form1-9 are “~“true and accurate copies'' of
t he docunents presented by Respondent during an inspection

St at enent _of Rel evant Facts

In support of the relevance of its discovery requests Respondent
makes the foll owi ng showi ng through the declarations of its owners

lUnder section 101(a)(3) of the Immigration Control and Reform Act of 1986 (Pub.
L. 99-603, 100 Stat. 3372), an enployee hired prior to the effective date of the Act
cannot be the subject of a violation even though the enpl oyee does not have enpl oynent
aut hori zation. Zanmora, having been hired in 1983, falls within this exenption.
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Adol fo and O ga De Lafuente, and its undocunented alien enpl oyee Zanora

According to the affidavits, on August 19, 1988, INS Agent Trevino
revi ewed Respondent's conpliance with the verification requirenents. Wth
regard to the Forns |1-9 for forner enployees, including enployees whose
forns are the subject of the instant enforcenent action, Agent Trevino
informed O ga De Lafuente that ~“we were alright on those records, even

t hough there was sone information nmissing.'' For one of the individuals,
Julian divera, Respondent did not conplete a Form |-9 because it
considered him to be an independent contractor. For the other

i ndi viduals, Ms. De Lafuente gave various reasons for the inproper
conpletion of the Forns |-9. Respondent assumed that its procedures had
been approved by the INS since Trevino did not issue a citation at that
time.

A second inspection of enployee records was conducted by I NS Agent
Leal following the May 16, 1989 detention of Zanora during a jobsite
i nspection. Agent Leal served a notice of inspection and subpoena for al
enpl oyee records dating back to Novenber 6, 1986. Following this
i nspection, the Conplainant issued a Notice of Intent to Fine for the
paperwork violations, which Respondent asserts had been previously
revi ewed by Agent Tevi no.

In a second declaration, Ms. De Lafuente states:

"“The case of Marcos Saul Zanora Mrel had created some |local notoriety because
we have assisted himin fighting his deportation order all the way up to the 5th
Crcuit. The Inmmgration and Naturalization Service was obviously displeased with
the fact that we continued to enploy [Zanobra] after he was rel eased on bond; and,
al though they finally accepted our argument that, that was legal [sic], because he
had been with us since before 1983, we were left with the very strong inpression
that we were being fined in these other cases to punish us for maintaining Marcos
Saul Zanora in our enploynent.''

In his declaration Zanora says that he had been rel eased on bond
fromthe custody of the INS on April 5, 1989, with the assistance of M.
De Lafuente. He was later arrested by the INS on May 16, 1989, while
wor ki ng for Respondent. Zanobra states that he was questioned by Agent
Leal and was "~ paraded around the office by M. Leal, all the while he
was sayi ng how he had picked up one of Adolfo [De Lafuente]'s workers."''
Agent Leal inquired of Zanora how nuch he was paid, whether there was
discrimnation by his enployer, whether his wife had applied for
residency in the US. and whether his children were born in the U S
Zanmora was rel eased | ater that day.

Zanora adds that Agent Leal had investigated his status five to six

times since he was hired by Respondent in 1983. Follow ng his detention
on May 16, Zanora asserts that he obtained a work
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permt. But on Decenber 26, 1989, INS agents again investigated the
status of Respondent's enployees. According to Zanora, these agents knew
him and said that they would detain him because he did not have work
aut hori zation. M. De Lafuente intervened and the agents |eft.

M. De Lafuente stated during the Decenber 26 investigation he
informed the two INS agents that he had conducted his own infornmal
i nquiry of Anglo businesses in the area, which showed that they had not
been audited or educated concerning conpliance with IRCA M. De Lafuente
states that INS Agent Martinez told him that he had been selected for
i nspection by Washi ngt on.

In a second declaration, M. De Lafuente discussed his inquiry into
the INS' enforcenent of IRCA in the Harlingen area. He states that from
the tinme when IRCA went into effect until My 1989, he nade inquiries of:

other hispanic and anglo businesses, as to whether they had been visited by
Immigration officers, handing out the 1-9 Enployers Handbook; and, also whether
they had ever been raided by INS at their job sites. Many of the angl o busi nessnen
| spoke to had not even the slightest idea of what it was | was tal king about. If

any had received their Enployers Handbook, it was sent to them by mail, and not
personally delivered to them as we had received ours. A so, none of the anglo
busi nessmen had been raided as frequently, or none at all. Since this is a small

comunity it is quite possible that ny inquiries could have gotten back to soneone
in the Inmmigration and Naturalization Service.

After the raid of May 16, 1989, ny daughter, Della De Lafuente, made a nore formal
t el ephone survey asking the sane questions, and she received the sane answers.

Attached to M. De Lafuente's declaration is a formprepared for the
formal telephone survey conducted by his daughter after the My 16
investigation, entitled, "~ ~Measuring the Effectiveness of New INS
Procedures.'' The form provides space for the nane of the responding
conpany, its type of business, and the answers to six questions; whether
the INS has ever visited the conpany to explain the ternms of |RCA;
whet her the conpany is famliar with | RCA's requirenents; whether an INS
representative has ever visited the conpany to explain how to conplete
the Form 1-9; whether their 1-9 forns had been audited; whether the INS
had ever conducted an unannounced visit to a job site; and how many
hi spani cs are enpl oyed by the conpany, broken down by their |egal status.

In response to the Respondent's factual presentation in support of
its position, Conplainant provided the declarations of INS officials,
George GConzalez, David Leal, Pedro Martinez, and Assistant District
Director Roy G Sutton, as well as a copy of Zanora's voluntary sworn
st at enent .
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Agent Gonzal ez states that the May 16, 1989 arrest of Zanora was
pronpted by an anonynous telephone call on the " Enployer Sanctions
Hotline'' from a wonman who reported illegal aliens working on the roof
of an apartnment building. Agents Gonzalez and Leal then went to the
reported location and conducted an "~ “immgration survey.'' Wen one of
t he enpl oyees, Zanora, could not produce any work authorization papers,
but only presented immigration bond papers, he was taken to the INS
office. At the office, Zanora was questioned, photographed, fingerprinted
and then rel eased.

In his statenent Zanora stated that he entered the United States in
1983 by swimiing across a river, that he did not have a work pernit and
had never applied for ammesty. He stated that his attorney had told him
he coul d wor k.

Agent Leal states in his declaration that Zanora had been taken into
custody on May 16, 1989 in order to verify his status because he did not
possess work authorization papers. Zanora's sworn statenent was taken by
Agent Gonzal ez, after which Agent Leal decided to rel ease Zanora. Agent
Leal states that to the best of his recollection and know edge, he had
never previously inspected Zanora concerning his inmgration status.

In a second declaration, Agent Leal states that prior to his
detention of Zanora on May 16, 1989, he had no know edge that Zanora's
deportation case was on appeal to the 5th Crcuit, that he was enpl oyed
by Respondent or that M. De Lafuente was assisting Zanora in his
deportation proceedings. He states that this fact had no inpact on his
recommendation to conduct an |1-9 inspection of Respondent's business.
Further, Agent Leal states that at the tine of the My 16th
i nvestigation, he was unaware that M. De Lafuente had undertaken to
investigate the INS enforcenent practices in the area. He denies having
made any derogatory coments regardi ng Zanor a.

Senior Border Patrol Agent Martinez states that on Decenber 26,
1989, he and another agent decided to conduct an inmmigration survey of
a job site where they observed individuals, whom he believed to be
undocunented aliens, working on a building. He recogni zed Zanora from a
previous investigation of nmarijuana activity and when Zanora coul d not
present work authorization, Agent Martinez intended to detain Zanora. But
M. De Lafuente convinced Agent Mrtinez and Zanora's status had
previously been investigated by Agent Leal

Agent Martinez informed M. De LaFuente, in response to his inquiry,

that 1-9 audits were usually initiated after the apprehension of an
unaut hori zed enpl oyee or after an educational visit by INS
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agents. He also told M. De Lafuente that businesses are randonly
sel ected from Washi ngton under the " General Adninistrative Plan.''

Assistant District Director for Investigations, Roy Sutton states
in his declaration that the decision to conduct an |-9 inspection is nade
by the supervisor of an agent who conducts the prelimnary investigation
I f upon inspection, an agent discovers a violation, the supervisor wll
present the case to District Counsel who reviews it for its |egal
sufficiency. The decision to initiate an enforcenent action, beginning
with the i ssuance of a Notice of Intent to Fine, rests with the District
Counsel

Di scussi on and Anal ysi s

A. PROSECUTORI AL DI SCRETI ON

1. Jurisdiction over Affirmati ve Defense of Selective
Pr osecuti on

As a threshold i ssue, Conplainant challenges the jurisdiction of an
adm nistrative law judge to consider a constitutional defense which is
not specified in the statutory and regulatory framework of | RCA

Conpl ai nant asserts that in the absence of statutory or regulatory
permi ssion, | am without authority to consider an affirmative defense
which challenges the discretion of the governnent admnistrative
prosecutors to initiate this matter

This issue has previously been visited in the context of enployer
sanction proceedi ngs, where, in an interlocutory order, an admnistrative
| aw judge decided that the regulations permt him to decide issues
involving the constitutional rights of a Respondent. United States v. Law
Ofices of Manulkin, daser, and Bennett, OCAHO Case Nunber 89100307,
““Order Staying Ruling on Motion to Dismss For Selective Enforcenent and
Directing Further Discovery,'' 10/27/89.

Despite some uncertainty as to the propriety of this position, this
i ssue need not be resolved in light of the deternmination | make bel ow

2. Elenents of Selective Prosecution

Respondent seeks discovery of information from Conplainant for the
purpose of building its affirmative defenses of selective prosecution and
di scrimnatory enforcenent. This initial step in developing a
constitutional defense requires a |lesser showing than that needed to
obtain an evidentiary hearing on a notion to dismss. Respondent need
only denonstrate a ~“colorable basis'' for its claim
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United States v. Kerlev, 787 F.2d 1147, 1150 (7th CGr. 1986), United
States v. Mtchell, 778 F.2d 1271, 1277 (7th Gr. 1985). As noted in
Justice Marshall's dissent in Wavte v. United States, 470 U S. 598
(1985), the Respondent nust establish facts sufficient ““to take the
guestion past the frivolous stage.'' Wavte, supra, at 623.

In order for the defendant to show a "colorable basis' entitling himto discover
the requested government docunents, he nust introduce “sone evidence tending to
show the existence of the essential elenents of the defense.’

Mtchell at 1277, quoting United States v. Berrios, 501 F.2d 1207, 1211
(2nd GCir. 1974).

This |l egal standard serves to balance a party's right to devel op al
rel evant facts against the need to protect the governnent from attenpts
to use discovery for purposes of delay or harassnent.

To establish the elenents of a defense of selective prosecution, a
respondent nust thereafter make a prinma facie showing that other
simlarly situated are not being prosecuted for the sane conduct. Second,
the governnent's discrimnatory conduct nust be notivated by an
i mperm ssible notive. United States v. Aquilar, 871 U S. F.2d 1436, 1474
(9th GCir. 1989); United States v. Lee, 786 F.2d 951 (9th Cir. 1986).

An affirmative defense of selective prosecution or enforcenent seeks
to pierce the shield of prosecutorial discretion to establish that the
governnment's decision to prosecute was based on arbitrary reasons or for
protected conduct. Wavte v. United States, 470 U S. 598, 607 (1985).

Al though prosecutorial discretion is broad, it is not unfettered (citation

omtted) . . . [T]he decision to prosecute may not be deliberately based upon an
unjustifiable standard such as race, religion, or other arbitrary classification,
(citation onmtted), including the exercise of protected statutory and

constitutional rights."'
Wavt e, at 608.

In the instant case, the Respondent attenpts to establish two
interrelated defenses. First, that the government is engaging in
di scrimnatory enforcenment on the basis of race by targeting hispanic
enpl oyers. Second, that the governnent selectively targeted Respondent
in retaliation for its constitutionally protected acts of aiding its
alien enployee's legal defense and for seeking to establish its first
affirmati ve defense through an infornmal survey of other are businesses.
This second affirmative defense is nore accurately identified as
vindictive prosecution, as Respondent clains that the governnent is
retaliating against it for its protected acts. United States v. Napue,
834 F.2d 1311 (7th Cir. 1987).

A prosecution is vindictive and a due process violation if it is undertaken “to
puni sh a person because he has done what the law plainly allows himto do.' (cita-

1602



1 OCAHO 247

tion omtted.) The government may not penalize an individual for exercising a
protected statutory or constitutional right.

Napue at 1329.

The evidence offered by Respondent is not adequate to neet its
burden to establish a colorable claim of discrimnatory enforcenent.
Respondent nust first denonstrate sone evident that others sinmlarly
situated are receiving unequal treatnent. Respondent conpares its
treatnent by the INS to a group defined as " businesses run by Wites.'
Rat her the proper conparison requires a nore subtle distinction than
nmerely canvassing other businesses to deternmine if they have been
contacted or investigated by the INS. A ““similarly situated' ' conparison
group should be defined as businesses run by whites who have also
violated | RCA but not have not been prosecuted. If there is a disparity
in prosecution, Respondent nmust nmake a showing that race is the
notivating factor.

In support of its allegations of race conscious enforcenent,
Respondent asserts that M. De Lafuente contacted "~“many . . . anglo
busi nessnen'' whose busi nesses had not been raided by the INS. “"[N one
of the anglo businessnen had been raided as frequently, or not at all.""'
Respondent asserts that the daughter of M. De Lafuente nade a " “nore
formal tel ephone survey'' and received the sanme responses.

The results of Respondent's survey do not raise an issue of
discrimnatory prosecution based upon the race of the individuals who run
simlarly situated businesses. Respondent's survey |acks any denographic
data from which a concl usion could be drawn that hispanic run businesses
have been targeted by the INS. Additionally, Respondent's data fails to
address to the issue of whether the INS has prosecuted violations of | RCA
by non-white run businesses while disregarding sinilar violations by
white run businesses. |In short, Respondent's evidence does not raise a
““colorable claim' that the INS has unequally targeted non-white
busi nesses or that Respondent was investigated because it is run by
hi spani cs.

Respondent further asserts that its case of discrimnatory treatnent
is buttressed by the fact that the prosecution in this case was
instigated in violation of internal |INS guidelines which decline
" paperwork only'' cases if there is no evidence of unlawful enploynent
of unauthorized aliens. Such internal guidelines offer no support to
Respondent as they are not a source of substantive rights upon which
enployers may rely. US. v. Mtchell, supra, at 1276 [An interna
guideline for the exercise of prosecutorial discretion does not create
a substantive right for a defendant which he nay enforce.], United States
v. Sanuel J. Wasem GCen'l Partner, d/b/a Educated Car WAsh, OCAHO Case
No. 89100353, Order Granting in
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Part and Reserving in Part Conplainant's Mtion to Strike Affirmative
Def enses, 10/ 25/ 89.

As for the second affirnmative defense of selective prosecution based
upon the exercise of constitutionally protected rights, Respondent
asserts that this action was initiated to retaliate agai nst Respondent's
continued enpl oynent and | egal assistance to its enpl oyee Zanora, as well
as Respondent's own efforts to investigate the INS s discrimnatory
enf orcenent policy.

Respondent's evidence is purely speculative and again fails to raise
a ‘colorable basis'' to support the affirmative defense. Respondent
offers Zanora's statenent that he has been investigated by INS Agent Lea
five or six tines since Zanora began working for Respondent in 1983; that
he was treated derogatorily by the INS agents who arrested hi mon My 16,
1989; that an additional inspection of Respondent's enployees was
conducted in Decenber of 1989; that Conplainant admitted it would not
have conducted the audit of Respondent's |RCA conpliance if Zanora had
not been detai ned on May 16t h.

Respondent further asserts that the INS was notivated by the fact
t hat Respondent was investigating the INS' s own enforcenent policy.
Respondent's only evidence in this regard is the inference by M. De
Lafuente that because ""this is a small community it is quite possible
that, [sic] nmy inquiries could have gotten back to soneone in the
I mmigration and Naturalization Service.'

Conplainant's evidence asserts that the My 16th survey of
Respondent's job site was instigated by an anonynous tel ephone tip that
al i ens were enpl oyed by Respondent. Agent Leal states that prior to this
i nvestigation he had no know edge that Zanora was enpl oyed by Respondent,
that his deportation case was on appeal, that Respondent was aiding his
| egal defense. Further, he did not know, prior to the My 16th
investigation, that M. De Lafuente had been calling businesses in the
area to investigate the INS

The Decenber 1989 job site survey, which was conducted after the
Conplaint in this action was filed, is not colorably the result of
vi ndi ctiveness on the part of the INS. Rather, two INS agents exercised
their discretion to investigate upon viewing a job site where they
suspected undocunented aliens were enployed. Zanora was singled out by
an agent only because he did not have a work permt. Further the fact
that the agent could identify Zanora does not indicate a retaliatory
effort, since the agent recognized Zanora from a previous crimna
i nvestigation.

Respondent has not offered sufficient probative evidence in support

of its conspiracy theories to rise to the level of a "“colorable claim'
of selective prosecution.
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Therefore, Respondent's notion to conpel responses to its first set
of interrogatories and request for production seeking information on INS
Harlingen District office's enforcenent efforts will be deni ed.

B. COVPLAI NANT' S MOTI ON TO COWPEL

The second di scovery issue to be decided is the Conplainant's notion
to conpel Respondent to answer interrogatories and requests for
adm ssions, or to have the matters deened adnitted.

The following interrogatories were served upon Respondent on January
11, 1990:

6. Please list the name and |ast known address of each individual whom the
Respondent asserts to be an independent contractor and not an enployee of the
Respondent .

7. For each individual listed in response to Interrogatory 6 above, please state:

(a) The period during which such individual perforned work or rendered services
to the Respondent, worked on property owned or controlled by the Respondent, or
used equi prent or naterials owned or controlled by the Respondent.

(b) Each and every fact upon which Respondent relies in claimng that each such
i ndi vidual was an independent contractor and not an enpl oyee of the Respondent.

Respondent contests Interrogatory 6 as too vague, and it refuses to
answer the subparts of Interrogatory 7 wunless there is greater
specificity in 6.

Wth regard to the docunents sought to be authenticated through the
request for adm ssion, Respondent denied the request stating that while
the five docunents are "~ “true and accurate,'' they are not " “true,
conplete, and accurate,'' and therefore it would be "“nisleading'' to
admt the request. Respondent contends that each of the files from which
the Forns |-9 were taken contained either a correctly conpleted form or
the informati on necessary to conplete the formcorrectly.

1. Interrogatories 6 & 7

Respondent argues in support of its *~“vagueness'' objection that the
request fails to specify the relevant tine period in which it enployed
i ndependent contractors. Respondent queries whether Conplainant seeks
information dating back as far as the effective date of the Act or just
the year 1989. Respondent suggests that Conplainant should have filed
follow up interrogatories to clarify the scope of the information it
sought.

As noted by Conpl ai nant, Respondent asserts, in answers to the sane
set of interrogatories, that it is not liable for failing to com
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plete a Form |-9 for one of the individuals nanmed in the Conplaint
because that individual is an i ndependent contractor

I find Respondent's objections to Interrogatory nunbers 6 and 7 to
be without foundation, as it is clear that the scope of information
sought by Conplainant is linmted to that which is relevant to the issues
rai sed by Respondent's own asserted defense, that Julian divera is not
an enpl oyee, but an independent contractor. Relevancy neans having any
tendency to prove the existence of any fact of consequence to the
determ nation of the action. Rule 401 Fed R Evid. As the Conplaint
alleges the failure to conplete Forms -9 for six specific individuals,
any attenpt to discover information beyond these violations would fai
the test of rel evancy.

2. Request for Adm ssions

I find Respondent's explanation for its refusal to admt the
authenticity of the docunents, as requested in Request for Adnission 1,
to be wthout support. Respondent objects to a sinple request to
authenticate docunents. The declaration of |INS Agent David Leal
establishes that the docunents attached to the Request for Adm ssions
were provided to him by Respondent's agent during the inspection
Respondent's argunent that the adm ssion woul d be nisleadi ng because the
docunents are not legally sufficient, overlooks the purpose of the
Request for Admi ssion. Conplainant is nerely seeking to determnine whether
the attached Forns |-9 are the sane docunents which Respondent provided
in response to Conplainant's subpoena, not whether the Forns 1-9 are
accurately conpleted. The legal sufficiency of the docunents was not
rai sed by the discovery request. By nerging the genuiness issue with the
| egal sufficiency issue, Respondent only obscures the matter

Conpl ai nant seeks the inposition of the sanction provided for in 28
C.F.R 68.21(a), that where a party interposes unjustified objections to
a Request for Admi ssion, the Administrative Law Judge may deemthe matter
adm tted, or order an anended answer be served.

Under the circunstances, Respondent will be given an additional
period of fourteen days fromthe date of this order to anend its answers
to Conplainant's interrogatories and request for adnmission. If it fails
to do so, the sanction request will be reconsidered.

ORDER

Respondent's Modtion to Conpel Discovery is denied.
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Conpl ainant's Mtion to Conpel Responses to Interrogatories is
granted. Further, Conplainant's notion to conpel Respondent to answer its
request for admi ssions is granted.

IT IS FURTHER ORDERED that Respondent provide anended answers to
Conmplainant's Interrogatories 6 and 7, and Request for Adnmission 1,
within fourteen days fromthe date of this order.

Cct ober 10, 1992

JAMES M KENNEDY
Adm ni strative Law Judge
San Francisco, California
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