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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Doug Eier, d.b.a. Blue
Mountain Recreation and C. Street Bi kes, d.b.a. Blue Muntain Recreation
and Cyclery, Respondent; 8 U S.C. 1324a Proceedi ng, Case No. 90100186.

DECI SI ON AND ORDER GRANTI NG PARTI AL _SUMVARY DECI SI ON

E. MLTON FROSBURG, Administrative Law Judge

Appearances: KRISTIN W O MANSON, Esquire for Conplainant,
I mmigration and Naturalization Service
DOUG ElI ER, pro se Respondent.

Procedural H story and Statenent of Rel evant Facts:

On April 27, 1990, the United States of Anerica, |Inmigration and
Naturalization Service (INS), served a Notice of Intent to Fine (NIF) on
Doug Eier, d.b.a. Blue Muntain Recreation and C. Street Bikes, d.b.a.
Bl ue Mountain Recreation and Cyclery. The NIF, in Count |, alleged four
violations of Section 274A(a)(1)(B) of the Inmigration and Nationality
Act (the Act). In an undated letter, Respondent, through Doug Eier,
requested a hearing before an Admi nistrative Law Judge.

The United States of America, through its attorney, Kristin W
O manson, filed a Conplaint incorporating the allegations in the NF
agai nst Respondent on June 7, 1990. On June 11, 1990, the Ofice of the
Chief Adninistrative Hearing Oficer issued a Notice of Hearing on
Conpl ai nt Regardi ng  Unl awf ul Enpl oynent, assigning nme as the
Adm nistrative Law Judge in this case and setting the hearing place at
or around Pull man, Washington, on a date to be deternined.

| received a letter from Respondent on June 20, 1990, in which he
i ndi cated sone difficulty understanding how to prepare an
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Answer to the Conplaint. | responded by letter that sane date, indicating
that the Answer should follow 28 C.F. R section 68.8, a copy of which was
encl osed. A nore formal Answer was not fil ed.

On August 1, 1990, Conplainant filed a Mdtion to Conpel Discovery,
seeking a response to Conpl ainant's Request for Production of Docunents.
Conpl ainant stated that Respondent had not provided the requested
docunents within 30 days of the Request being nade. Respondent failed to
provi de any opposition to this Mtion within the requisite 10 day tine
period as provided by 28 CF. R section 68.9. | then granted
Conpl ai nant's Motion to Conpel Discovery in ny August 14, 1990 Order.

On Septenber 7, 1990, Conplainant filed a Mtion for Summary
Deci si on/ Judgnent, along wth a supporting Menorandum additional
docunents, and a Declaration of Gary Gove, Special Agent, I NS
Conpl ai nant argued in its Mtion that no genuine issues of material fact
existed and that it was entitled to sunmary decision as a matter of |aw.

On Septenber 13, 1990, | issued an Oder to Show Cause to
Respondent, inviting a response to the Mtion for Summary Decision. On
Sept enber 21, 1990, | received from Conplainant a letter which had been

sent by Respondent to the Seattle, Washington office of INS rather than
to ny office. In this letter M. Eier stated that he had not been
recei ving correspondence regarding this case which had been sent to the
busi ness address, as he had been involved in a sale of the business and
had not gone to the business prem ses. On Septenber 24, 1990, | sent a
letter to M. Eier's hone address, containing copies of all docunents
previously mailed to his business address, and suggesting that he consult
an attorney regarding this matter

Respondent provided a handwitten letter, dated Septenber 28, 1990,
al ong with supporting docunentation, explaining Respondent's conpliance
with IRCA and providing responses to Conplainant's Request for
Producti on of Docunents. Respondent indicated that he owned Bl ue Muntain
Recreation and Cyclery and C. Street Bikes at the time of the alleged
| RCA violations, but that he was in the process of transferring ownership
of his business to Chris Oheim the subject of one of the alleged
paperwork violations in this case. | considered this letter to be in
response to Conplainant's Mtion for Summary Deci sion

On COctober 18, 1990, Conplainant subnmitted a Mtion to Dismss
Charge Wth Respect to Chris Orheim arguing that the docunents recently
provi ded by Respondent denonstrated that Chris O heim had been enpl oyed
by Respondent prior to Novenber 6, 1986, and
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that he was, therefore, a "~ ~Gandfathered Enployee''. | granted
Conpl ainant's Motion in ny Order of Cctober 24, 1990.

Conpl ainant filed a Motion for Leave to File a Reply to Respondent's
Letters and Production of Docunents on Cctober 18, 1990, along wth
Conplainant's Response to Respondent's Letters and Production of
Docunents. Conplainant based this request on the fact that Attorney
d manson had been away fromthe office during the period of tinme in which
the handwitten letters of Doug Eier of Septenmber 13 and 28, 1990, had
been submitted.

| hereby GRANT Conplainant's request pursuant to 28 C.F.R section
68.9(b), and will consider its reply to these letters in ny determ nation
of this Mdtion for Summary Deci sion.

Legal Standards for a Mtion for Summary Deci sion

The federal regulations applicable to this proceeding, set out at
28 C.F.R section 68, authorize an adm nistrative law judge to "~ “enter
summary decision for either party if the pleadings, affidavits, materi al
obt ai ned by discovery or otherwise . . . show that there is no genuine
issue as to any material fact and that a party is entitled to summary
decision.'' See 28 C.F.R section 68. 36.

The purpose of the sunmary decision procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact.
Celotex Corp. v. Catrett, 477 U S. 317 (1986). A material fact is one
which controls the outcone of the litigation. Anderson v. Liberty Lobby,
477 U S. 242 (1986). See also, Matsushita Electric Industrial Co. .
Zenith Radio Corp., 475 U S. 574 (1986).

Legal Analysis Supporting Decision

Conpl ai nant's Motion sets forth each of the elenents required for
a finding of an |RCA paperwork violation, as found in section
274A(a) (1) (B) of the Act. Conplainant further denonstrates, through the
supporting Declaration, Menorandum and pl eadi ngs of record, that:

1. Doug Eier owned the business "“"Blue Muntain Recreation and C
Street Bikes'' and " Blue Muntain Recreation and Cyclery'' at the tine
of the INS inspection on May 11, 1989. Conplainant cited the Master
Busi ness Application conpleted by Doug Eier on July 26, 1989.

2. Doug Eier, d.b.a. Blue Muntain Recreation and C. Street Bikes
and/or Blue Muntain Recreation and Cyclery, paid renuneration or
conpensation for services to the three remaining individuals listed in
Count | of the NIF. These enpl oyees are David Chew, Mark Pubols, and Reid
Burkett. Al three individuals are |isted as enpl oyees of Respondent in
t he Washi ngton State Departnent of Labor Field Audit Report (DOL Report)
for the tinme period
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to include 1989, a copy of which was provided with Conplainant's Motion
Additionally, the DOL Report indicates the anbunts paid to these
i ndividuals for their services.

3. The three enployees |isted above were hired for enploynent in the
United States according to the DOL Report <cited above, and the
Declaration of Gary Gove. Agent Gove stated that Doug Eier told him at
the tine of the May 11, 1989 inspection that Mark Pubols and Reid Burkett
worked for himin his shop, which is located in the State of Washi ngton

4. As evidenced by the Declaration of Gary Gove, Respondent failed
to present Forns |-9 for the three individuals |isted above during the
i nspection of May 11, 1989. Agent Gove indicated that he had conducted
an educational visit with Doug Eier at his place of business on April 13,
1989, providing M. Eier with a copy of the Handbook for Enpl oyers.

The above evidence denobnstrates, as Conplainant argues, that
Respondent failed to conply with the enploynent eligibility verification
requirenments of IRCA at the tine of the INS inspection, by failing to
present for inspection Forns [-9 for the enployees listed in the
Conpl ai nt.

I will now | ook to the defenses and other information provided by
Respondent to ascertain if any issues of material fact remain which would
necessitate a hearing on the nerits. As | have indicated throughout this
proceeding, | am granting Respondent sone l|latitude in the form and
substance of his pleadings because he is acting pro se.

Respondent has raised several potential defenses which require ny
consideration prior to issuing a ruling on this Mtion. These issues were
rai sed in Respondent's undated request for a hearing, his undated letter
received by nme on June 20, 1990, and his letters of Septenber 13 and 28,
1990.

Respondent has consistently relied upon the theory that at |east two
of the nanmed individuals, Mark Pubols and David Chew, were hired prior
to Novenber 6, 1986, and were, therefore, "~ Gandfathered enpl oyees''.
Unfortunately, Respondent has not provided even the least bit of evidence
to support this theory. As pointed out by Conplainant's Menorandum in
Support of Mtion for Summary Decision, Respondent has the burden of
proving that an enployee was hired prior to the exenption period. See
US. v. Gasper, OCAHO Case No. 89100567, Ruling in Limne, (Aug. 15,
1990) .

Furthernore, by exam ning the docunents provided by Conpl ai nant from
the DOL Report, | amsatisfied that David Chew and Mark Pubols woul d not
fall within the exenption |anguage of 8 C.F.R section 274a.7. Although
bot h i ndividual s were arguably
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hired prior to Novermber 6, 1986 (I rely on Respondent's unsupported
assertion for this proposition), the records from the DOL denobnstrate
that for the periods of the third quarter of 1987 through the fourth
gquarter of 1988, neither enployee perfornmed any work for or received any
conpensation from Respondent. That break in enploynent would constitute
a ternmnation for both enployees. Respondent has not provided any
docunentation, affidavits of enployees, or other evidence to denonstrate
that these enpl oyees, worked continuously fromprior to Novenber 6, 1986,
tothe tine of the May 1989 inspection. | do not find that Respondent has
met its burden of proof regarding this affirmative defense. Therefore,
I find no issues of material fact exist with respect to the enploynent
of Mark Pubols and David Chew.

Respondent has asserted that David Chew was not enployed by
Respondent business, but rather as a private enployee of Dour Eier for
carpentry work on M. Eier's hone. Again, Respondent has not shown,
beyond this assertion, that M. Chew was not enployed by Respondent
business. On the other hand, the records of the DOL suggest to the
contrary, that David Chew was enployed by Blue Muntain Recreation and
C. Street Bikes and/or Blue Muntain Recreation and Cyclery during 1989.
Respondent has not net his burden on this affirnmative defense, therefore,
I find that no issue of material fact remains with respect to the
enpl oynent of David Chew by Respondent.

Regarding Reid Burkett, Respondent argues that he was not
technically an enployee, but rather was sponsored by Respondent's
business to perform bicycle stunts as part of the "~ “Just Say No''

program Respondent's statenent to Agent Gove on May 11, 1989, however,
indicates to the contrary. Agent Gove stated in his Declaration of
Septenber 7, 1990, that Doug Eier told him he enployed Reid Burkett to
clean out his shop. The records of the DOL Report support that statenent.
| amsatisfied that Reid Burkett was an enpl oyee of Respondent during the
relevant tine frame, and that no genuine issue as to his enploynent
remai ns.

| additionally find that Respondent still has not properly answered
the Conplaint, despite being provided nore than enough opportunity in
which to do so. | wote to M. Eier, explaining the necessity of filing

an Answer, and ny Attorney Advisor attenpted to speak with M. Eier,
| eaving detailed nessages for him regarding this failure, all to no
avail. According to 28 C.F. R section 68.8(c)(1), any allegations of fact
set forth in the Conplaint which the Respondent does not expressly deny
shall be deenmed admitted. These admissions can form the basis for a
summary decision. See U S. v. Citizens Utilities Co., Inc., OCAHO Case
No. 89100211 (Apr.
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27, 1990); U.S. v. Boo Bears Den, OCAHO Case No. 89100097, (July 19,
1989).

In this case, Respondent has never denied that he failed to present
Fornms 1-9 for the three individuals in question on May 11, 1989, that
t hese individuals were not enployed by himin the United States, and that
he owned and operated the business naned in the Conplaint at the tine of
the inspection. Therefore, | deemthese allegations as adnmtted.

Accordingly, after careful consideration of the docunents before ne,
I conclude that no genuine issue of material fact exists as to Count |
and that Conplainant is entitled to partial summary decision as to
liability on Count | as a matter of law. | do not decide the issue of
civil penalty by this Decision and O der.

Fi ndi ngs of Fact and Concl usi ons of Law

| have consi dered the pl eadi ngs, nenoranda and supporting docunents
submtted regarding the Mdtion for Summary Decision. Accordingly, and in
addition to the findings and conclusions already nentioned, | nake the
following findings of fact, and concl usions of |aw

1. As previously found and discussed, | determ ne that no genuine
issues as to any material facts have been shown to exist with respect to
the issue of liability. Therefore, Conplainant is entitled to summary

decision as a matter of |aw pursuant to 28 C.F.R section 68. 36.

2. I find that Respondent has violated 8 U S C  section
1324a(a) (1) (B) in that Respondent hired David Chew, Mark Pubols, and Reid
Burkett for enploynent in the United States without conplying with the
verification requirenents in section 1324a(b)(1).

3. I will keep jurisdiction of this matter to nake a determ nation
as to the civil penalty to be inposed. | will be contacting the parties
to ascertain if they wish to provide witten briefs or oral argunent
pertaining to the five criteria, outlined in 28 C.F.R section 68.50,
which | nust consider when evaluating a just and reasonabl e penalty.

SO ORDERED: This 26th day of GCctober, 1990, at San Diego,
California.

E. MLTON FROSBURG
Adm ni strative Law Judge

1670



