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UNI TED STATES DEPARTMENT OF JUSTI CE

EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Errol WIlians, Conplainant v. Deloitte & Touche (fornerly Touche
Ross & Co.), Respondent; 8 U S.C. 8§ 1324b Proceedi ng; Case No. 89200537.

FI NAL DECI SI ON AND ORDER DI SM SSI NG COVPLAI NT AND FI NDI NG COVPLAI NANT
I N DEFAULT

(Noverber 1, 1990)
SYLLABUS

1. Directions by the staff of the Chief Admnistrative Hearing
O ficer to a conplainant with respect to anmending a conplaint filed in
letter format in a private action pursuant to 8 U S.C. § 1324b(d)(2) do
not affect the tineliness of the original filing.

2. Equitable tolling of the tineliness requirenent for filing a
conplaint in a private action will not be granted absent at |east sone
showing that the Ilateness of the filing was occasioned by the
respondent's misrepresentation or deceit.

3. Failure to respond to an order to show cause will be treated as
a failure to appear for hearing which failure warrants dismssal of the
conplaint and a finding of default under the rules of practice and
procedure for cases before adninistrative | aw judges of the Ofice of the
Chief Administrative Hearing O ficer.

MARVIN H MORSE, Adninistrative Law Judge

Appear ances: ERROL LLOYD W LLI AMS, Conpl ai nant.
THOMAS M LAWER, JR, Esqg. on behalf of Respondent.

. STATUTORY AND REGULATORY BACKGROUND
The I nmmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against

unfair imrmgration-related enploynent practices at section 102, by
anending the Immigration and Nationality Act of
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1952 (INA § 274B), codified at 8 U.S.C. 88 1101 et seq. Section 274B,
codified at 8 U S C. 8§ 1324b, provides that "~ "[I]t is an unfair
imrMgration-related enploynent practice to discrimnate against any
i ndi vidual other than an unauthorized alien with respect to hiring,
recruitnment, referral for a fee, or discharge from enpl oynent because of
that individual's national origin or citizenship status. . . .''
(Emphasis added). Section 274B protection from citizenship status
di scrimnati on extends to an individual who is a United States citizen
or qualifies as an intending citizen as defined by 8 USC §
1324b(a) (3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions program enacted at Section 101 of I RCA (INA § 274A),
8 U S C 8§ 1324a, mght lead to enploynent discrimnination against those
who are ~“foreign looking'' or "~ “foreign sounding'' and those who, even
t hough not citizens of the United States, are lawfully in the United
St at es. See " Joint Expl anatory St at enent of the Commttee of
Conference,'' Conference Report, IRCA, HR Rep. No. 1000, 99th Cong.,
2d Sess., at 87 (1986).

Title 8 U S.C. 8§ 1324b contenplates that individuals who believe
that they have been di scrininated agai nst on the basis of national origin
or citizenship may bring charges before a newy established Ofice of
Special Counsel for Immgration Related Unfair Enploynent Practices
(Special Counsel or OSC). OSC, in turn, is authorized to file conplaints
before adm nistrative |law judges who are specially designated by the
Attorney Ceneral as having had special training "~ "respecting enploynent
discrimnation.'' 8 U S.C. 8§ 1324b(e)(2).

IRCA also explicitly authorizes private actions. Wenever the
Special Counsel does not within 120 days after receiving a charge of
national origin or citizenship status discrinination file a conplaint
before an administrative law judge with respect to such charge, the
person nmaking the charge may file a conplaint directly before such a
judge. 8 U . S.C. § 1324b(d)(2).

1. PROCEDURAL SUMVARY

Conpl ai nant, Errol Wllians, filed a pro se Conplaint in letter
format, dated Cctober 19, 1989 on COctober 23, 1990 with the O fice of the
Chief Adnministrative Hearing Oficer (OCAHO . The Conplaint alleges
national origin and citizenship based discrimnination against Respondent
Deloitte & Touche (fornerly Touche Ross & Co.) in violation of 8 U S. C
8 1324b. Conpl ai nant alleges that on or about January 27, 1989, Deloitte
and Touche refused him enploynent despite repeated applications "~"in
favor of |ess qualified appli-
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cants.'' WlIllians asserts that the refusal to enploy was based on his
national origin and citizenship status.

Wllians filed a charge formdated March 19, 1989 with OSC on March
23, 1989. OSC advised in a letter dated July 20, 1989 that there was " "no
reasonable cause to believe that the charge of «citizenship status
discrimnation is true."' OSC also concluded that it " “lacked
jurisdiction over the allegation of national origin discrimnination
because it was covered by section 703 of Title VII of the Cvil R ghts
Act of 1964, 42 U S.C. Section 2000e-2.'' OSC notified Conplai nant that
he could file a conplaint directly before an adnministrative |aw judge no
| ater than Cctober 19, 1989. 28 C.F.R 8§ 44.303(c)(2).

Fol | owi ng i ssuance by OCAHO of a notice of hearing transmitting the
Conpl ai nt to Respondent, an Answer was filed on March 28, 1990. | issued
an Order of Inquiry to the parties dated May 24, 1990. Conplainant's
response to the Order of May 24 was filed on June 21, 1990, Respondent's
response was filed on June 27, 1990.

On August 22, 1990 | issued an Order Dismissing Caim of National
Oigin Discrimnation, and To Show Cause Wiy Citizenship Discrimnation
Claimls Not Tine Barred. That Order directed Conplainant to show cause
why the balance of his Conpl aint alleging «citizenship based
di scrimination should not be dismissed as a matter of law for failure to
have tinely filed his Conplaint. Conplainant has not responded to the
August 22 Order, or otherwi se shown cause why his Conplaint should not
be tine barred. For the reasons stated below, | dismss the Conplaint and
find Conplainant in default.

I11. ANALYSI S

A. The Conplaint is Tine-Barred

Respondent raises as an affirmative defense that Conplainant's
filing is time-barred. M. WIllians filed a Conplaint dated Cctober 19,
1989 on OCctober 23, 1990, four (4) days after the filing deadline
cal culated pursuant to 28 C.F.R 8§ 44.303(c)(2), i.e., 90 days after
expiration of the 120 day period for investigation by the Ofice of
Special Counsel. 8 U.S.C. § 1324b(d)(1). In both the August 22 O der and
Order of Inquiry to the Parties dated May 24, 1990 | quoted the salient
provision of the rules of practice and procedure of this Ofice, 28
CFR 8 68.7(b), ""[P]leadings are not deened filed until received by
the Ofice of the Chief Adnministrative Hearing Officer or Adm nistrative
Law Judge assigned to the case' when filed by nmail.""'

Both the August 22 and the May 24 Orders requested that Conpl ai nant
expl ain why he believed his action is not tine-barred, cau-
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tioning that failure to respond "~"nay result in dismssal of this
action.'' On June 21, 1990 Conplainant filed a |letter stating that he had
been, ““granted an extension of tinme to January 30, 1990 in order to file

an anmended conplaint. This was confirnmed by M. David Gornman in your
office.'' Conplainant attached a copy of a January 10, 1990 letter from
M. Gorman, law clerk, Ofice of the Chief Administrative Hearing Oficer
(OCAHO . According to Conplainant that l|etter °~“unequivocally affirns
that the October 19, 1989 date was extended.'' M. WIllians further
submits that he was granted another extension of tinme to subnit a
““standard conplaint form"''

Contrary to the view expressed by M. WIllians, absent a further
showi ng of good cause why his Conplaint is not tine-barred, |I find his
guoted statenent to be an adnission of untinely filing. He does not deny
that the Conplaint was filed on Cctober 23, 1990, nor does he explain why
it was not filed on or before Cctober 19, 1990. Rather, he relates that
after he filed his original conplaint he received the letter from M.
Gorman who advi sed Conpl ai nant of the opportunity to file an anended
conplaint. The opportunity provided was consistent with a Novenber 1,
1989 letter to Conplainant from B. Jack Rivers, Counsel to the Chief
Admi nistrative Hearing Oficer, to the effect that Conplainant may file
an anended conplaint pursuant to a fornmat which he enclosed. The Gornan
letter gave Conplainant until January 30, 1990 to file an anended
complaint. M. WIlians filed his Anmended Conplaint with OCAHO on
February 20, 1990.

Extensions of tine by counsel to the Chief Adninistrative Hearing
O ficer, or by anyone else, to file an anended conpl ai nt have no bearing
on the threshold question of whether an original conplaint was tinely
filed. Nothing contained in the communications from OCAHO suggest an
extension of tinme to file an original conplaint. Rather, both OCAHO
letters are consistent with an effort to provide to Conplainant a form
of anended conplaint to be filed in lieu of the original letter format.
| ndeed, the Novenber 1, 1989 letter from M. Rivers explicitly
acknow edged that, “~"[Y]our letter has been accepted as a conplaint."'
Not hing contained in either OCAHO |l etter addressed the tineliness of the
original filing.

The January 10, 1990 letter from M. CGornman stated that failure to
file an anended conplaint by January 30 would result in an adm nistrative
di smssal of the original conplaint. | find nothing in either the Rivers
or Gorman letters, or elsewhere in the file, to suggest that a late-filed
original conplaint had been authorized, or that a late filing had been
ratified. Moreover, although not critical to this Decision and Order, the
anmended conpl aint was not filed
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until February 20, 1990, alnobst three weeks after the date which
Conpl ai nant contends he was provided by M. Gornan.

B. The Equitable Tolling |Issue

Failure to conply with a statutory or regulatory filing deadline,

however, is not always fatal to a <claim of <citizenship based
di scrimnation when a conplainant has been unrepresented by counsel.
Agency filing periods are in the nature of statutes of linitations as
distinct from jurisdictional bars. See, e.qg.. Zipes v. Transworld

Airlines, 455 U S. 385, 393 (1982); Coke v. GCeneral Adjustnent Bureau,
Inc., 640 F.2d 584 (5th Cir. 1981). Tinme limts on agency filings are
subject to equitable tolling. Lundy v. OOCL (USA), Inc., OCAHO Case No.
89200457 (August 8, 1990) at 8; U.S. v. Msa Airlines, OCAHO Case No.
88200001 (July 24, 1989) at 22. Equitable tolling nmay be invoked in an
appropriate case to protect lay persons from the harsh consequences of
strict application of procedural requirenents. Thus, where there is a
late filing, a conplainant who denobnstrates that the filing deadline
shoul d be equitably tolled will be allowed to proceed. Here, Conpl ai nant
has neither alleged nor made any such showing that his filing should be
equitably tolled.

First anong the criteria to invoke equitable tolling is that the
conplaining party nust not be represented by |egal counsel during the
relevant filing period. Cf. Lundy v. OOCL (USA), Inc., OCAHO Case No.
89200457 (August 8, 1990) (where the filing deadline was not equitably
tolled for a conplainant who was represented by counsel during the
substantial part of the regulatory filing period). Pro se status,
however, does not guarantee a grant of equitable tolling. Cruz .
Triangle Affiliates, Inc., 571 F.Supp. 1218 (E.D.N. Y. 1983). Additional
considerations such as the legal sophistication of a conplainant and
potential prejudice to the opposing party may be relevant. GCenerally,
courts have required a showing of misrepresentation or deceit by the
party opposing equitable tolling, causing a delay in filing, in order to
warrant equitable tolling. See, e.qg., Jensen v. Frank, Postnmaster
CGeneral., USPS, 54 Enpl. Prac. Dec. (CCH) para. 40,191 (1st Cir. 1990);
Sillman v. Conmbustion Engineering Co., 784 F.2d 57 (2d CGr. 1986);
Manni ng V. Carlin, 786 F.2d 1108 (11th Gir. 1986) ; Felty .
Grave- Hunphreys Co. (1), 785 F.2d 516 (4th Cir. 1986); Pruet Production
Co. v. Ayles, 784 F.2d 1275 (5th Cr. 1986); Reeb v. Econonic Qpportunity
Atlanta, Inc., 516 F.2d 924 (5th Cir. 1975). Here, Conplainant has nade
no case for equitable tolling and | find no conduct on the part of
Respondent which would neet the criteria for invoking the doctrine with
respect to the late filing of the Conplaint on Cctober 23, 1989.
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C. Conplainant's Failure To Respond

Conpl ai nant's disregard of nmy August 22 Order constitutes a failure
to persecute his Conplaint. Conplainant was warned that failure to
respond to that Order might result in his being treated as having fail ed,
wi t hout good cause, to appear at a hearing. Title 28 C.F.R 88 68.35(b)
and (c) (issued at 54 Fed. Reg. 48,593, 48,604 (Novenber 24, 1989)) have
been held to provide authority to enter an order dismssing a conplaint
and finding the conplainant in default for failure to respond to a
pretrial order. See US. v. Nu Line Fashions, Inc., OCAHO Case No.
89100566 (March 30, 1990), and Troncoso v. Ferlin Service lIndustries,
Inc., OCAHO Case No. 88200235 (Decenber 5, 1989) (default judgnents
entered for failure to respond to pretrial order). See also Fed. R Civ.
P. 41(b) (to the extent contenplated by 28 CF. R 8§ 68.1, a conplaint nmay
be involuntarily dismssed for, inter alia, failure to conply with any
order); Cascante v. Kayak O ub, OCAHO Case No. 89200530 (Order Dismissing
Action for Lack of Prosecution Pursuant to FRCP Rule 41(b)).

I'V. ULTI MATE FI NDI NGS, CONCLUSI ONS, AND ORDER

I have considered the pleadings subnitted by the parties. Al

motions and all requests not previously disposed of are denied.
Accordingly, and in addition to the findings and conclusions already
mentioned, | nmake the following determ nations, findings of fact, and

concl usi ons of | aw

1. That the Conplaint was filed four (4) days after expiration of
the tinme franme required by regulation, 28 CF. R § 44.303(c)(2).

2. That the Conplaint was filed nore than 90 days after OSC s
el ection not to file a conplaint, i.e., 90 days after the OSC 120 day
investigatory period. 8 U . S.C. § 1324b(d)(2).

3. That Respondent has not been shown to have occasioned the late
filing of the Conplaint so as to invoke the doctrine of equitable
tolling.

4, That Conplainant failed to respond to the August 22, 1990 Order,
and, therefore, is treated as having failed to appear for hearing within
the neaning of the rules of practice and procedure of this Ofice, and
as havi ng abandoned hi s Conpl ai nt.

5. That the national origin discrimnation claimwas disnissed by
the August 22 Oder, and Conplainant being here found in default in
accordance with 28 C.F.R 8§ 68.35(c) with respect to his citizenship
discrimnation claim the Conplaint is disnmssed with prejudice. 28
CF.R 8 68.35(h).

This proceeding i s now concluded. This Decision and Order addressing
the citizenship claimis the final adnministrative order in
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this case pursuant to 8 U S.C. 8§ 1324b(g)(1), and "~ “shall be final unless
appealed'' to a United States court of appeals in accordance with 8
US C 8§ 1324b(i).

SO ORDERED.
Dated this 1st day of Novenber, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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