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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Sam Y. Ro d/b/a Daruna
Japanese Restaurant, Respondent; 8 U S.C. § 1324a Proceeding; Case No.
90100196.

CRDER GRANTI NG | N PART AND DENYI NG | N PART COVPLAI NANT" S MOTI ON TO
COVPEL

A. Procedural Background

On or about August 24, 1990, Conplainant served Respondent with
si xty-one (61) interrogatories, including 116 parts and subparts.?

In order to conmply with nmy Standard Pre-Trial Oder linmting the
number of interrogatories to be served wupon a party to twenty,
Complainant mailed a letter to Respondent dated Septenber 20, 1990,
limting the propounded interrogatories to twenty (20), with no nore than
two sub-sections each.?

Respondent answered the anended interrogatories on October 8, 1990.

On Cctober 16, 1990, Conplainant filed a Motion to Conpel Responses
to Discovery. Conplainant asserts that "~“the rules of procedure . . .
clearly contenplate that a conplaint may be anended to add additional
violations which nmay be uncovered during discovery. See, 28 CF.R
68.8(e).""

1Corr'pl ainant's Interrogatory No. 1 sets forth a list of forty-six (46) nanes and

the succeeding sixty (60) interrogatories ask such questions as "~ whether said
enpl oyee was referred to you by an enpl oynent agency or other referral entity'' and
"“the nanme and address of such enpl oynent agency or referral entity'' (Interrogatory
No. 3); whether or not all the individuals " “punch a time card for each day he or she
worked'' (Interrogatory No. 16); and " "the total hours worked each day and each week
by each said enpl oyee each week of his or her enployment since Novermber 6, 1986.

(I'nterrogatory No. 23). Moreover, sonme of the interrogatories are clearly
““canned.'' See, e.d., Interrogatories Nos. 1 and 22.

>The interrogatories were limted by Conplainant's letter to: 1, 2(b) and (f),
5-7, 9(a) and (c), 13, 22, 23(a) and (b), 24-25, 31, 33, 44, 54, 57-61.
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More specifically, Conpl ai nant asserts in its notion that
Respondent's responses to Interrogatories 1, 2, 7, 22, 23, and 44
refl ect non-responsive answers and neritless objections.'' In support
of this assertion, Conplainant argues that "~ “these interrogatories are
clearly intended to lead to the identification of all of Respondent's
enpl oyees and request rel evant and material infornmation that woul d assi st
Conplainant in this matter.'

NN

Conpl ai nant further argues that "~ “there is no guarantee that
Respondent revealed all such enployees to Conplainant in the inspection
of Forns |-9 that was perforned on February 16, 1990, and Conpl ai nant has
a right to further information to ascertain the thoroughness of
Respondent's revelations as to Respondent's conpliance with 8 U S C
1324a.""’

In addition, Conplainant asserts that Respondent's responses to
Interrogatories 5, 6, 7, 9(a), 9(c), 13, 24 and 57 are " “inconplete
and/ or deliberately | ess than candi d based upon the Respondent's failure
to fully respond to other interrogatories upon which the indicated
interrogatory is derivative.'

B. Applicable Legal Standards

Conplainant's interrogatories were subnitted "~ pursuant to Rules 33,
34, and 36 of the Federal Rules of G vil Procedure'' as well as 28 C.F.R
8 68.17. The regulations applicable to these proceedi ngs provide that
““the Rules of CGvil Procedure for the District Courts of the United
States shall be applied in any situation not provided for or controlled
by these rules, or any statute, executive order, or regulation.'' See

28 CF.R 8 68.1.

The relevant Federal Rules of G vil Procedure (" FRCP' ') concerning
the scope and nunber of interrogatories include Rules 33(b), 26(b)(1),
and 33(c). FRCP 33(b) states that "~“interrogatories may relate to any
matters which could be inquired into under Rule 26(b) v

FRCP 26(b) (1) provides that:

Parties may obtain discovery regarding any matter, not privileged, which is
rel evant to the subject matter involved in the pending action, whether it relates
to the claimor defense of the party seeking discovery or the claimor defense of
any other party. . . . It is not grounds for objection that the infornation sought
woul d be inadm ssible at the trial if the information sought appears reasonably
calculated to lead to the discovery of adm ssible evidence.

This tracks, in part, the language relating to scope of discovery
in the regulations which states in pertinent part at 28 CFR § 68. 16(b)
(1989) that " “unless otherwise |inited by order of the Administrative Law
Judge in accordance with these rules, the parties nay obtain discovery
regarding any matter, not privileged, which is relevant to the subject
matter involved in the proceeding, includ-
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ing the existence, description, nature custody, condition, and |ocation
of any books, docunments, or other tangible things, and the identity and
| ocation of persons having know edge of any di scoverable fact.'

The regul ations also provide for protective orders " upon notion'
and for "~“good cause to protect a party or person from annoyance,
oppression or undue burden or expense.'' See, 28 CFR § 68.16(c).

It is ny viewthat federal case law interpreting the application of
the federal rules pertaining to the scope of discovery, especially
relating to interrogatories, is instructive to the case at bar

Di scovery rules are designed to provide parties with access to the
full est possible knowl edge of the issues and facts prior to trial; the
single initial hurdle which nust be cleared by the party seeking
di scovery is to denonstrate the relevance of the information sought to
i ssues involved in the case.'' See, Pierson v. US., 428 F. Supp. 384
(D.C. Del. 1977).

In Oppenheiner Fund, Inc. v. Sanders, 437 U'S. 340 (1978), the
Suprene Court has addressed the neaning of relevancy in the discovery
context. Witing for a unaninobus Court, Justice Powell said, at 351

The key phrase in this definition_"relevant to the subject nmatter involved in the
pendi ng action' _has been construed broadly to enconpass any nmatter that bears on,
or that reasonably could lead to other matter that could bear on, an issue that is
or may be in the case. See, Hickman v. Taylor, 329 U S 495, 501, 67 S. . 385,
388-389, 91 L.Ed. 451 (1947). Consistent with the notice pleading system
established by the Rules, discovery is not linmted to issues raised by the
pl eadi ngs, for discovery itself is designed to help define and clarify the issues.
Hickman v. Taylor, supra, at 500-501, 67 S. C. at 388-389. Nor is discovery
limted to the nmerits of a case, for a variety of fact-oriented issues may arise
during litigation that are not related to the nerits.

I have previously addressed the issue of the purpose of
interrogatories in United States v. R and C Tours (Gam. lInc., OCAHO
Case No. 89100204 (Order Denying Respondent's Motion for Protective O der
and Directing Respondent to Answer Specified Interrogatories and Requests
for Adnmi ssions (Novenber 9, 1989), wherein | quoted from federal cases

The basic purpose of interrogatories is to discover facts under oath or
| earn where facts may be discovered and to narrow the issues in the case
for trial. Life Misic, Inc. v. Broadcast Misic, Inc., 41 FRD 16, 26
(E-D.N. Y. 1966); United States v. 216 Bottles, nore or |ess, 36 FRD 695,
701 (E.D.N. Y. 1965); United States v. Ginnel, 30 FRD 358, 361 (D.RI.
1962). If a party objects to interrogatories, the burden falls on that
party to convince the court that the interrogatories are inproper and need
not be answered. See, Rosenberg v. Johns-Mansville Corp., 85 FRD 292 (E.D
Pa. 1980); In re Folding Carton Antitrust Litigation, 83 FRD 260 (N.D.
[11. 1979); Foneseca v. Regan, 98 FRD 694, 700 (1978), rev. on other
grounds, 734 F.2d 944 (2nd Cir. 1984), cert. denied, 105 S. C. 249
(1984).
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In addition to the aforenentioned, | find the foll owing cases cited
by Respondent in its brief instructive: Marshall v. Westinghouse Electric
Corporation, 576 F.2d 588 (5th G r. 1978) (discrimnation suit where
district court denied plaintiff's notion to conpel and 5th Circuit
affirnmed, noting that “~“plaintiff [is not pernmitted] to “go fishing' and
the trial court retains discretion to determne that a discovery request
is too broad and oppressive.''); Honton v. Entex, Inc., 93 FRD 336 (E. D
Tex. 1981) (plaintiff in a discrimnation suit sought discovery into the
enpl oynent practices at all of defendant's facilities in the State of
Texas. Discovery was denied except as to the facility at which she was
enployed. "~ "To burden Entex wth having to provide the requested
information relating to all its facilities would be to condone (a)
fishing expedition.''); Crown Center Redevelopnent v. Westinghouse
Electric Corporation, 82 FRD 108 (WD. M. 1979) (the court condemed the
““indiscrimnate use of either standardized form interrogatories or
overly burdensone use of detailed interrogatories which serves no purpose
other than to bury one's opponent in paper.''); and Frost v. WIlians,
46 FRD 484 (D.Md. 1969) (plaintiff in an autonobile accident case served
200 interrogatories which had been copied froma form book. Calling the
interrogatories "~ “oppressive'' and "~ frivolous,'' the court did not
require the defendant to answer any of them).

C. Legal Analysis

Respondent argues that the interrogatories to which it has objected
are being used for a " “fishing expedition'' to enable the governnent to
det ernm ne whether or not Respondent conplied with IRCA's record keeping
requirenents as to " “all persons enployed by Respondent since Novenber
6, 1986. Respondent further argues that "~ “the proper nethod to obtain the
i nformation sought is through INS investigative powers of inspection.'

In order to determne the nerits of Conplainant's notion, | first
need to consider the specific allegations of the Conplaint and the
rel evancy of the interrogatory to those allegations. |If the interrogatory
is relevant to the subject matter involved in this case, | will take into
account the nature and scope of the interrogatory to determn ne whether
or not a response would be oppressive or an undue burden on the
Respondent.

The Conplaint in this case charges that Respondent viol ated Section
274A(a) (1) (B) of the Inmigration and Nationality Act (" "the Act'') by
failing after Novenber 6, 1986, to conply wth the enploynent
verification requirenents of Section 274A(b) of the Act for sixteen (16)
enpl oyees who are identified in the Conplaint.
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Since the Conplaint only charges Respondent wth so called
" paperwork'' violations, evidence regardi ng whether or not Respondent
may have violated the Act or its regulations with respect to other
enpl oyees not named in the Conplaint by failing to properly prepare the
Empl oynment Eligibility Verification Form (Form 1-9) is not relevant to
determining the nmerits of this case. The evidence would not be rel evant
as to liability of Respondent with respect to the individuals naned in
the Conplaint, nor would it be relevant to mitigation of penalty, i.e
prior violations. Had Respondent been charged wth "~ know ng''
violations, the evidence wuld arguably have been relevant to
Respondent's "~ know edge.'

If | were to pernit Conplainant to use discovery in this case to
determine detailed enploynent information from Respondent about other
enpl oyees who are not naned in the Conplaint, it would provide the
governnment with a forumto conduct a full scale civil investigation. The

del ays and costs from such w de-open discovery would be oppressive to
Respondent and would not provide any evidence probative of the charges
pendi ng in the Conpl ai nt.

Conpl ai nant's argunent that it should be permitted answers to the
di sputed interrogatories because " “there is no guarantee that Respondent
reveal ed all such enpl oyees to Conplainant in the inspection of Forns -9

that was perforned on February 16, 1990,'' is wthout nerit. If the
governnment wants to broaden its civil investigation of Respondent's
busi ness operations, it <can obtain an admnistrative subpoena or

undertake another inspection, including interview ng of wtnesses.

| do not find Conplainant's argunent that, because the regul ations
provide for anendnents to a conplaint, this justifies permtting
di scovery in this case to determ ne whether or not Respondent properly
conpleted the verification process required by | RCA for other enployees
hired after Novenber 6, 1986. 28 C.F.R 8§ 68.8(e), which provides for
anmendnent of pleadings, was not intended to facilitate °~“fishing
expeditions'' through the discovery process to deternmine if any
violations may exist in addition to those alleged in the Conplaint. The
| anguage of the regulation itself indicates that anendnents should be
permtted for matters "~ “reasonably within the scope of the original
conplaint."' Thus, Conpl ai nant' s i nterrogatories whi ch require
i nformati on about enployees not naned in the Conplaint are not relevant
to proving the paperwork charges alleged in this case.

However, interrogatories which seek evidence having any bearing on
the enpl oynent of the enployees naned in the Conplaint, including hiring
procedures, who hired them when they were hired, how long they were
enpl oyed, what type of work they per-
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fornmed, and any docunents provided by themor created by the enployer in
connection with their enploynent, are clearly relevant in this case.
Mor eover, interrogatories which cover the topic of mitigation of penalty
woul d be relevant areas of inquiry as well.

Interrogatory No. 1 asked Respondent whether thirty (30) naned
i ndi vidual s are now or have been in Respondent's enploy at any tine since
Novenber 6, 1986. The naned individuals include sixteen (16) persons
identified in the Conplaint and fourteen (14) others. Respondent answered
the interrogatory with respect to the enpl oyees naned in the Conplaint,
but not as to the others. It is ny finding that whether or nor Respondent
enpl oyed individuals other than those naned in the Conplaint is not
relevant to deternining the paperwork violations charged in this case.

Therefore, Conplainant's Mtion to Conpel further responses to
Interrogatory No. 1 is DEN ED

Interrogatory No. 2 requests Respondent to state as to each
individual identified in Interrogatory No. 1. (a) date of enploynent; (b)
date enployee first began working in your enploy; (c) job title or
position of each enployee; (d) whether said enployee is still in your
enploy; (e) the duties enployed on your behalf; (f) where applicable,
date when enployee |eft your enploy, and under what circunstances; and
(m where applicable, date when such enpl oyee was rehired.

Respondent limited his answers to these six questions to those
individuals nanmed in the Conplaint. It is ny finding that answers to
Interrogatory No. 2 which do not pertain to enployees naned in the
Conplaint are not relevant; and, therefore, Conplainant's Mtion to
Conpel any additional responses to Interrogatory No. 2 is DEN ED

Interrogatory No. 7 asked Respondent to state as to each individua
identified in its answer to Interrogatory No. 1 whether he or she ever
presented for inspection docunentation establishing identification and
enpl oynent eligibility. Respondent limted its response to those
enployees naned in the Conplaint. | find that the requests in
Interrogatory No. 7 which do not pertain to enployees naned in the
Conplaint are irrelevant; and, therefore, Conplainant's Mtion to Conpe
any additional responses to Interrogatory No. 7 is DEN ED.

Interrogatory No. 22 asked Respondent to identify all persons
enpl oyed by Respondent since Novenber 6, 1986, at Daruna Japanese
Restaurant, 550 West Tudor Road, Anchorage, Al aska. Respondent objected
to this interrogatory because ""it is not relevant or reasonably
calculated to |l ead to admi ssible evidence in this action.'

1705



1 OCAHO 265

Al though the interrogatory is, as phrased, too broad to provide
rel evant evidence, | will direct Respondent to state in a supplenenta
response how nany enployees he has enployed, and their respective job
titles during the period from on or about January 1988 to the present,
because this is relevant to deternmining the size of its business (one of
the mtigating factors set forth in Section 274A(e)(5)). Conplainant's
Motion to Conpel Respondent to answer Interrogatory No. 22, as currently
wor ded, is, however, DEN ED.

Interrogatory No. 44 asked Respondent to “~“list the nanes and
addresses of all persons who, on behalf of Respondent, have executed
forme W4 or 1-9 during the past five years.'' Respondent objected to

this interrogatory as overbroad and ~“solicits information which is not
rel evant or reasonably calculated to lead to admissible evidence.'' |
agree wth Respondent's characterization of the interrogatory as

overbroad; however, | wll direct Respondent to list the nanmes and
addresses of all persons who, on behal f of Respondent, have executed W4
or 1-9 fornms during the period from March 1987 to the present because

this is the period of tinme in which the enployees identified in the
Conpl ai nt were enployed by Respondent. Conplainant's Mtion to Conpel
Respondent to answer Interrogatory No. 44, as anended, is GRANTED

Interrogatory No. 5 asked Respondent to ~“state the nane, job title
or position, and current address of the individual or individuals who are
or have been responsible for hiring enpl oyees from Novenber 6, 1986, to
the present date. As to each individual so named, state the dates during
which he or she perforned the responsibility of hiring enployees."''
Respondent's answer sinply states ~"Sam Ro and Jun Ro c/o Daruna
Restaurant. (Jun Mo Ro is Sam Ro's son and perfornms such duties for

him.'"

| find that Interrogatory No. 5, except as to the period of tine
covered, is relevant to the charges in this case. The Conplaint alleges
that the enployees listed therein started working for Respondent on or
about March 1987, and sone are still enployed. Thus, Conplainant's Mtion
to Conpel is granted in part, and | direct Respondent to state
specifically the nane, job title, and current address of the individua
or individuals who are or have been responsible for hiring enpl oyees from
March 1, 1987, to the present date. As to each individual so naned,
Respondent shall state the dates during which he or she perforned the
responsibility for hiring enpl oyees.

Interrogatories Nos. 9(a) and 9(c) will be dealt with together.
Interrogatory No. 9(a) states that, as to each of the individuals
identified in your answer to Interrogatory No. 7 as having presented
docunentati on establishing identification and enploynent eligibility,
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state: (a) the nane, job title or position, and current address of the
i ndi vidual or individuals who physically exanined said docunentation on
your behalf, and (c) the date upon which such docunentation was
physi cal | y exani ned.'

Respondent's answer to these two interrogatories was ~ Jun M Ro'
and " “the date upon the docunent.'' Respondent did not, however, indicate
in his response M. Ro's job title or position and current address.
Additionally, Respondent's answer was linmted to those enployees |isted
in the Conplaint. For the reasons previously given, | find that answers
to Interrogatories Nos. 9(a) and (c) relating to enployees not listed in
the Conplaint would be irrelevant to this case. Therefore, Conplainant's
Motion to Conpel answers with respect to enployees not listed in the
Conmplaint is DENIED. | further find that, as to the individuals listed
in the Conplaint, Respondent has not fully answered the interrogatories
with respect to M. Ro's job title or position and current address.
Respondent is therefore directed to supplenent its answer, accordingly.

Interrogatory No. 13 requests " “the nane and address of the persons
who interviewed and/or hired each of the individuals identified in your
answer to Interrogatory No. 1.'' Respondent linmited his response to those
individuals nanmed in the Conplaint. | find that the request of
Interrogatory No. 13 for any information relating to enployees not |isted
in the Conplaint is irrelevant. Therefore, Conplainant's Mtion to Conpe
any further response to Interrogatory No. 13 is DEN ED.

Interrogatory No. 24 states, "~ "Please list the nanes of each of
Respondent's enpl oyees who are all eged by Respondents (sic) to be exenpt
fromthe provisions of the Inmmgration Reformand Control Act of 1986.'

Respondent's answer is that “~~None of the individuals for whom the INS
has alleged violations are exenpt.'' | find that Respondent's answer need
only cover those enployees |listed in the Conplaint. Therefore

Conpl ai nant's Mdtion to Conpel any further response to Interrogatory No.
24 i s DEN ED.

Interrogatory No. 57 asks Respondent to " “state each and every fact
upon which Respondent bases [its] affirmative defenses.'' Respondent's
answer states that it "~ “has not asserted any affirmative defenses.''
Frankly, | do not understand why Conplainant is objecting to Respondent's
answer. The Respondent's answer clearly admits liability to the paperwork
viol ations. Apparently, the only dispute Respondent has with the charges
in this case is over the anbunt of civil liability. Conplainant's Motion
to Conpel any further response to Interrogatory No. 57 is DEN ED

1707



1 OCAHO 265

SO ORDERED: This 8th day of Novenber, 1990, at San Diego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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