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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Rosario Cuevas, d/b/a E
Pol o Real, Respondent; 8 U S.C. § 1324a Proceedi ng; Case No. 90100263.

DECI SI ON AND ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR SUMVARY DECI SI ON

A. Procedural History

On March 20, 1990, the Conpl ai nant personally served a Notice of
| nspecti on on Respondent.

Based on the inspection of March 20, 1990, Conpl ai nant personally
served Respondent with a Notice of Intent to Fine on July 24, 1990. After
receiving the Notice of Intent to Fine, Respondent requested a hearing
on this matter. Respondent's request was dated August 8, 1990.

On August 23, 1990, Conplainant filed a Conplaint with the Ofice
of Chief Adninistrative Hearing Oficer (OCAHO . The Conplaint charged
Respondent with violating 8 U S.C. 8§ 1324a(a)(1)(B), 8§ 274A(a)(1)(B) of
the Immgration and Nationality Act (the Act), by hiring Yol anda Lacarra
for enploynent in the United States and failing to properly conplete
section 2 of the Enploynent Eligibility Verification Form (FormIl-9). The
anmount of civil nonetary penalty averred in the Conplaint is $750.00.

Conplainant mailed its Interrogatories and Requests for Adm ssions
of Facts and Authenticity of Docunents to Respondent on August 31, 1990.
Respondent's answers to the Interrogatories and Requests for Adm ssions
were received on Septenber 26, 1990.

Respondent filed its Answer to the Conplaint on Septenber 20, 1990.
Respondent's Answer sinply states that “~"it is denied that the respondent
has violated provisions of 8 U S.C. 1324a.'' Respondent does not allege
any affirmative defenses to the Conplaint in its Answer.

On Cctober 29, 1990, Conplainant filed a WMtion for Summary
Decision. Pro se Respondent has failed to respond to Conplainant's
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Motion. This case is presently set for hearing on Decenber 10, 1990.

B. Legal Standards for ©Mtion for Sunmary Deci sion

The federal regulations governing practice in enployer sanctions
adm ni strative hearings authorize an adninistrative |law judge to " “enter
summary decision for either party if the pleadings, affidavits, mterial
obt ai ned by discovery or otherwise . . . show that there is no genuine
issue as to any material fact and that a party is entitled to summary
decision. 28 CF.R 8§ 68.36 (1989); see also, Fed. R CGv. Proc. Rule
56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue of material fact as
shown by the pleadings, affidavits, discovery and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U.S. 317, 108 S. C. 2548, 2555
91 L.Ed.2d 265 (1986). A material fact is one which controls the outcone
of the litigation. See Anderson v. Liberty Lobby,'' 477 U 'S. 242, 106
S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986); see also, Consolidated G| and
Gas, Inc. v FERC, 806 F.2d 275, 279 (D.C. Cir. 1986) (an agency nay
di spose of a controversy on the pleadings wthout an evidentiary hearing
when the opposing presentations reveal that no dispute of facts is
involved.). There is no genuine issue as to a material fact when the
all egations of the conplaint have been adnitted by the opposing party
through its response to requests for admissions. E.g.. Stubbs wv.
Commi ssioner of 1RS, 797 F.2d 936, 937-38 (11th Cir. 1986); National
Advertising Co., Inc. v. Dick, 640 F. Supp. 1474 (S.D. Ind. 1982).

Sunmmary deci sion should be granted when the record, viewed in its
entirety, is devoid of a genuine issue as to any outcone determnative
fact. See Anderson v. Liberty lLobby, Inc., supra; see also, Schwarzer,
Summary Judgnent Under the Federal Rules: Defining Genuine Issues of
Material Fact, 99 F.R D. 465, at 480 (" An issue is not material sinply

because it may affect the outcone. It is material only if it pnust
inevitably be decided.''). A fact is "~“outcone determnative'' if the
resolution of the fact will establish or elinmnate a claim or defense

if the fact is determnative of an issue to be tried, it is ~“material.'
| d.

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A summary decision may be based on a matter
deermed admitted. See, e.q., Hone Indem Co. v. Famularo, 530 F. Supp. 797
(D.C. Col. 1968) (" "If facts stated in the affidavit of the noving party
for sunmmary judgnent are not contradicted by the facts in the affidavit
of the party opposing the notion, they are ad-
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mtted."'); and, U S. v. One Heckler-Koch Rifle, 629 F.2d 1250 (7th Cr.
1979) (Adnmissions in the brief of a party opposing a notion for summary
judgnent are functionally equivalent to admissions on file and, as such,
may be used in determining presence of a genuine issue of material
fact.).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deenmed to be adnmitted. 28
CF.R 8 68.8(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undeni ed all egation. See, Grdner
v. Borden, 110 F.RD. 696 (S.D. W Va. 1986) (. . . matters deened
admtted by the party's failure to respond to a request for adm ssions
can form a basis for granting summary judgnent.); see also, Freed v.
Plastic Packaging Mat., Inc., 66 F.R D. 550, 552 (E.D. Pa. 1975); O Canpo
v. Hardist, 262 F.2d 621 (9th Gr. 1958); United States v. Mlntire, 370
F. Supp. 1301, 1303 (D.N.J. 1974); Tomv. Twoney, 430 F. Supp. 160, 163
(N.D. Ill. 1977).

The Suprene Court has anal yzed the application of summary deci sion
or sumary judgnment in admnistrative proceedings. The Court held that,
in order to cut off an applicant's hearing rights, the pertinent

regulations may be "~ “particularized.'' See, Winberger v. Hynson,
Westcott & Dunning, lnc., 412 U S. 609, 93 S. C. 2405, 37 L.Ed.2d 254
(1973) (. . . the standard of well-controlled investigations
particularized by the regulations is a protective neasure designed to
ferret out . . . reliable evidence . . . .).

C. Findings of Fact and Concl usions of Law Supporting Sunmary Deci sion

The enployer sanctions provisions of the Immgration Reform and
Control Act (IRCA) nmake it unlawful to hire, after Novenber 6, 1986,
persons for enploynent in the United States w thout verifying their
enpl oynent eligibility. 8 U S.C § 1324A(a)(1)(B).

The verification process has two steps. First, the enployee nust
attest under penalty of perjury that he or she is either a citizen, a
lawfully adnitted permanent resident, or an alien otherw se authorized
to work in this country. This attestation nust be nade on a form
designated by the Attorney General. See 8 U.S.C. § 1324a(b)(2); 8 CF. R
8 274a.2(b)(1)(i). Second, the enployer nust verify the enployee's
enploynent eligibility by exam ning specified docunments and recording
their identifying nunbers on the sanme form designated by the Attorney
General (the Form 1-9). .8 USC & 1324a(b)(1); 8 CFR 8§
274a.2(b) (ii).

In order to conply with the verification requirenents, an enpl oyer

must record information about the docunentation he or she exam nes in
section 2 of the FormI-9. The enployer nust sign a
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certification attesting, under penalty of perjury, that he or she has
exam ned the docunents listed in section 2, that the docunents appear to
be genuine and relate to the enployee, and that the enployee is eligible
to work in the United States. 8 U S C. 8§ 1324a(b)(1); 8 CF. R §
274a.2(b) (1) (i)

Unl ess the enployee is hired to performless than three days' work,
t he enpl oyer nust conplete section 2, including the certification, within
three working days of the date of hire. 8 US.C § 1324a(b)(1); 8 CF.R
8 274a.2(b)(1)(ii). If the enployee is hired for less than three days
section 2 and the certification nust be conpleted before the end of the
enpl oyee's first working day. 8 US C § 1324a(b)(1); 8 C.F.R §
274a.2(b) (1) (iii).

In the case at bar, Respondent denies that she failed to properly
record identity and enploynent eligibility docunent information in
section 2 of the FormI|-9 at issue. However, close exam nation of Yol anda
Lacarra's Form1-9 reveals that no information is recorded in List A and
none in List B. Blocks 1 and 2 are checked in List C, but no docunent
identification nunbers are recorded. The regulations clearly require the
enployer to verify and record the docunmentary data establishing the
identity and enploynent eligibility of the enployee. 8 US.C 8§
1324a(b)(1); 8 CF.R § 274a.2(b)(1)(vi).

Further, Respondent adnmits, in its answer to Conplai nant's Requests
for Adm ssions and Authenticity of Docunents, that the FormI[-9 at issue
is a true and accurate copy of the original Form1-9 that was presented
to INS Agents for inspection on April 9, 1990. Respondent also admits in
its answer to Conplainant's Requests for Adm ssions and Authenticity of
Docunents the authenticity of the business records which show that the
enpl oyee in question was enpl oyed by Respondent.

Thus, since the FormI|-9 is inconplete on its face, and Respondent's
busi ness records show that the individual naned in the Conplaint was
enpl oyed by Respondent, there are no material facts at issue, and sunmary
decision is an appropriate disposition of this case.

Accordingly, | find that Respondent has violated 8 US. C. 8§
1324a(a)(1)(B), in that Respondent hired for enploynent in the United
States Yolanda Lacarra wthout conplying wth the wverification
requi rements provided for in Section 1324a(b)(1) of Title 8 and 8 C F. R
§ 274a.2(b)(1) and (ii).

D. Assessnment of Civil Penalty

Havi ng deternined that Respondent is liable for Count | of the
Conmplaint, I amnow required to deternmne an appropriate civil nonetary
penal ty. The mi ni nrum anount which can be assessed for
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Count | is $100.00 and the maxi mum anount that can be assessed is
$1,000.00. See 8 U S.C. § 1324a(e)(5) and § 274a.10(b)(2) of the Act.
Conpl ai nant requests $750.00 as a civil nonetary penalty. For the reasons
stated below, | find Conplainant's request for a $750.00 penalty to be
fair and reasonable, taking into account all nitigating factors.

In determining an appropriate civil penalty, where the anount
all eged in the conplaint exceeds the mnimum anount allowed by law, | am
required to give " “due consideration to the size of the business of the
enpl oyer being charged, the good faith of the enployer, the seriousness
of the violation, whether or not the individual was an unauthorized alien
and the history of previous violations.'' See 8 U. S.C. § 1324a(e)(5) and
8 CF.R 8§ 274a.10(b)(2).

| have, heretofore, consistently applied a mathematical analysis to
the mitigating factors in determning what is a fair and reasonabl e civil
penalty to assess. See, United States v. Felipe, OCAHO Case No. 89100151
(Cct. 11, 1989), aff'd by CAHO Novenber 29, 1989; see also, United
States v. Juan V. Acevedo, OCAHO Case No. 89100397 (Cct. 12, 1989)
United States v. Basim Aziz Hanna, DBA Ferris and Ferris Pizza, OCAHO
case No. 89100331 (July 19, 1990) (Order Ganting Conplainant's Mbtion
for Summary Decision and Setting Case For A Hearing To Determne
Appropriate Civil Mney Penalty). Under the Felipe formula, | give equa
wei ght to each of the five factors ($180.00 per nitigating factor, which
represents the difference between $100.00, the mninum that can be
accessed, and $1,000.00, the maximum that can be accessed, divided by
five.) and from an assessnent of each of those factors arrive at an
appropriate civil penalty. | do this by deducting from the naxinum
al l oned assessnent of $1,000 per violation, a percentage of $180.00 per
factor, depending upon what percentage | determ ne should be nitigated
on that factor. For exanple, if | find that each factor should be fully
mtigated, | wll deduct $180.00 * five or $900.00 from $1, 000. 00 and
assess a mininmum fine of $100. 00.

Applying the Felipe fornmula to the undi sputed evidence in this case,
| make the follow ng findings:

(1) Size of Business

The Respondent operates a restaurant at a single location and has
enpl oyed anywhere fromsix to nine enployees during the period from 1989
to 1990. The estinmated annual sales reported to the City of Bakersfield
for 1989 was $170,000. Respondent's total wages for the quarter ending
Sept enber 30, 1989, was $13,058.50. The nunber of enployees at the end
of this period was nine (9). Respondent's total wages for the quarter
endi ng January 1, 1990,
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was $12,093.13. The nunber of enployees at the end of this period was
seven (7).

In Felipe, | held that a famly owned restaurant business, which had
been in operation since 1988, wth nine (9) full-tinme enployees,
i ncl uding the daughter of the owners, wages in 1988 totalling $55, 443. 00,

and a taxable incone in 1988 of $9,806.00 was a snmall business. |
therefore mtigated the civil penalty in the full anount for this factor
In reaching that conclusion, | stated at p. 8 that:

I hold this view because | do not think that Respondent's closely held restaurant
business is, as yet, at a stage of growh and devel opnment where a non-mnitigated
fine would substantially enhance the possibility of conmpliance with I|IRCA' s
record- keepi ng provi sions.

| also stated in Felipe that, in deternining the size of the
busi ness, | would consider: (1) the business revenue or incone; (2) the
anmount of payroll; (3) the nunber of salaried enployees; (4) the nature
of ownership; (5) the length of tinme in business; and (6) the nature and
scope of business facilities.

Al though the record in this case does not show the anmpbunt of payrol
or the profit and |loss of Respondent's business, it is clear that
Respondent is a "~ “snall business'' under the Relipe analysis because of
its size, limted nunber of enployees, and annual sales. Mreover, inits
Motion for Summary Decision, Conplainant adnits that Respondent is a
““small business.'' | will therefore mtigate the fine in the full anpunt
of $180.00 for size of business.

(2) Good Faith of the Enpl oyer

The Border Patrol Agent's report dated July 6, 1990, which is set
forth below, details the inportant facts relevant to Respondent's
education and know edge of | RCA's paperwork requirenents prior to the
violation alleged in this case. It is ny view that these undisputed facts
clearly show that Respondent did not act in "~ "good faith'' by failing to
conpl ete section 2 of the Form1-9 for Yol anda Lacarra.

According to the report, "~ “the conpany received an | RCA educationa
visit on July 1, 1987, and was inforned of the requirenents to conplete
an -9 Formon all enployees hired after Novenber 6, 1986.'

The report further states that, ~“on January 3, 1989, the conpany
recei ved anot her | RRCA educational visit. The conpany was represented by
the assistant manager, M. Aguilar. Agent More gave M. Aguilar a copy
of the M 274 Handbook for Enployers with his nane and the telephone
number on the outside. Later that sane day, Agent More contacted the
owner, Ms. Cuevas, telephonically and confirnmed she had received the M
274 Handbook for Enployers. After explaining IRCA requirenents to Ms.
Cuevas, Agent
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Moore asked if she had any questions concerning |IRCA and she said,
"No. """’

The report further states that, ““on January 6, 1989, an
i nvestigative inspection of 1-9 Forns was conducted at the conpany's
wor ksite. The conpany presented seven (7) -9 Fornms. Once again, Agent

Moore informed Ms. Cuevas of IRCA' s requirenents and gave her another
M 274 Handbook for Enployers with his nane and tel ephone nunber on the
out si de. Agent Moore asked Ms. Cuevas to please call if she had any
guestions concerni ng | RCA

The report further states that, "“as a result of the |1-9 inspection,
a Warning Notice was served by Agent Mdore at the Respondent's worksite
on January 24, 1989. The conpany was represented by the owner, Ms.
Cuevas. Agent More went over each 1-9 Formlisted in the Warning Noti ce,
and explained to Ms. Cuevas what was wong and how to correct it. Agent
Moore asked Ms. Cuevas if she understood how to make all the corrections
on the -9 Forns, and she said, "Yes.' Agent More gave Ms. Cuevas
anot her M 274 Handbook for Enployers with his nanme and tel ephone nunber
on the outside and asked her to call if she had any questions."''

The report further states that, ~“on May 23, 1989, an investigative
i nspection of 1-9 Forns was conducted at the conpany's worksite by Agents
Borland and Moore. The conpany was represented by Ms. Cuevas. The
conpany presented fourteen (14) |1-9 Forns. During the audit, Agent More
recogni zed the 1-9 Form for Alvarez-Padilla, Manuel as one of the [-9
Fornms listed in the Warning Notice served on the conpany January 24,
1990. In reviewing the 1-9 Form it was clear the discrepancies |isted
on the Warning Notice had not been corrected. Agent More asked Ms.
Cuevas why she had failed to make the corrections. She stated she " had
forgot to do it.' Agent More asked Ms. Cuevas if Al varez-Padilla,
Manuel was still working for the conpany, and she said, “~No.' She
i nformed Agent More that Alvarez-Padilla, Mnuel was term nated on March
31, 1989. It should be noted that the Warning Notice was served on
January 24, 1989, and the owner allowed the enployee to continue to work,
Wi t hout exam ning a docunent to establish identity or indicating an alien
number in Section 1, for an additional sixty-six (66) days. Before
departing, Agent Movore again informed Ms. Cuevas of |IRCA (sic)
requi rements and gave her anot her M 274 Handbook for Enpl oyees.''

The report further states that, ~“on June 5, 1989, Agent Mbore went
to the conpany's worksite where Ms. Cuevas presented two (2) DE3DPs!
with ending dates on March 31, 1989 and Decenber

These are State of California Quarterly Contribution Returns.
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31, 1988. She infornmed Agent Moore that the DE3DP with an endi ng date of
Decenber 31, 1988, listed a fornmer enployee by the nane of Everado
Tatengo. She states that she had conpleted an 1-9 Form for Everado
Tatengo but lost it. Before departing, Agent More requested Ms. Cuevas
provide the dates of hire and ternination for Everado Tatengo.''

The report further states that, "~“as a result of the -9 Form
i nspection, a Notice of Intent to Fine and Warning Notice were served by
Agent Moore at the conpany's worksite on Septenber 7, 1989. The conpany
was represented by Ms. Cuevas. Agent More went over each violation
listed in the Notice of Intent to Fine and Warning Notice and expl ai ned
to Ms. Cuevas what was wong and how to correct it. Agent Moore asked
Ms. Cuevas if she understood how to nmake the corrections and she said,
“Yes.' Agent Mbore gave Ms. Cuevas anot her Handbook for Enployers with
his nane and tel ephone nunmber on the outside. He asked Ms. Cuevas to
pl ease call if she had any question concerning | RCA "'

The report further states that, ~“on March 20, 1990, Agent Moore
went to the conpany's worksite and served a Notice of Inspection. The
conpany was represented by the owner, Ms. Cuevas. Agent Mdore took the
opportunity to again informthe conpany | RCA (sic) requirenents and asked
Ms. Cuevas to please call if she had any questions concerning |IRCA "'

Lastly, the report states that, “~“on April 9, 1990, an investigative
i nspective of 1-9 Forns was conducted at the conpany's worksite by Agent
Moore. The conpany was represented by Ms. Cuevas. Wile Agent More was
examning the 1-9 Form pertaining to Yolanda Lacarra, he noticed the
conpany had failed to exami ne docunentation to establish identity. Agent
Moore asked Ms. Cuevas why she had exami ned a List C docunent but failed
to exanmine a List B docunent. Ms. Cuevas replied by saying that the
enpl oyee may have filled out that section of the 1-9 Form Agent More
informed Ms. Cuevas that the enployee listed in Section 1 cannot exani ne
her own docunents in Section 2. Further, he pointed out that section 2
was signed by Ms. Cuevas. Ms. Cuevas then stated that she nay have
failed to exami ne a docunent for List B because she was busy. Agent Moore
asked Ms. Cuevas if she understood that the | aw required the conpany to
exam ne one docunent from List A or one docunent from List B and one from
List C. Ms. Cuevas responded by saying that she understood how to fill
out the -9 Form Agent Mvore asked Ms. Cuevas if she had records
showing the “date of hire' and termination of Yolanda Lacarra. After
checking her records, Ms. Cuevas presented a sheet of paper,

1753



1 OCAHO 273

si gned and dated by her, which indicated Yol anda was hired on August 13,
1989, and terni nated on Novenmber 27, 1989.'

In Felipe, | defined "“good faith'' as a "~ “standard which requires
a showing of an honest intention to exercise reasonable care and
diligence to ascertain what I RCA requires and to act in accordance with
it

| find that Respondent, in failing to conplete section 2 of the Form
-9 for Yolanda Laccara, did not exercise "~“good faith'' for the
following reasons: (1) Respondent was educated about its responsibilities
as an enployer under |RCA on nunerous occasions prior to Novenber 27
1989; (2) Form1-9 inspections (or Audits) conducted prior to August 13,
1989, show that Respondent failed to correct verification inadequacies
previously discussed with Respondent; (3) Respondent received tw (2)
separate Warning Notices fromthe INS prior to Novenber 27, 1989, which
advi sed Respondent that it was failing to properly conplete section 2 of
the Form I-9 for other enployees not naned in the Conplaint; and (4)
Respondent's explanation that she failed to properly conplete section 2

of the Form -9 for Yolanda Lacarra because she was "~ busy,'' suggests
indi fference towards the |aw and conpliance with its requirenents, and
negates any argunent of ~“good faith.'' | amtherefore not nmitigating the

civil penalty to any extent for “~“good faith.''?

(3) Seriousness of Violation

In Felipe, | stated that it was a very serious offense to
deliberately refuse to fill out any part of an I-9 Form | further stated
that ““relatedly, but sonmewhat |ess serious, is the negligent failure to
fill out any part of an 1-9 Form Such a failure, even if it is due to
"nmere carelessness,' is still, in ny view, “serious,' because it

conpl etely defeats the purpose of the enploynent eligibility verification
program "'

In United States v. Juan V. Acevedo, OCAHO Case No. 89100397

(Cctober 12, 1989), Respondent was charged in Count Il of the Conpl aint
with failing to properly conplete and sign section 2 on twelve (12) Forns
I-9. | did not mtigate any anount of the civil penalty for seriousness

of the violation in Acevedo because "“failure to conplete any part of
section 2, including an enployer's failure to sign his or her nane is,
innmy view, a serious violation.'

Al t hough Respondent did sign section 2 of the Form1-9 for Yol anda
Lacarra on August 19, 1989, she did not conplete the docunent exanination
portion of section 2. | do not see any significant

’Based upon ny review of the evidence in this case, | commend the I NS agents for
their patience and diligent efforts to educate Respondent in the verification
requi rements of | RCA
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di fference between what occurred in Acevedo and the case at bar. In both
i nstances, the enpl oyer, due to carel essness or negligence, permtted an
enpl oyee to work for them who may or nmay not have been authorized for
enpl oynent in the United States.

Respondent's failure to properly conplete section 2 of the Forml-9
is in sone ways nore serious than what the Respondent in Acevedo did
because of the educational visits, inspections and Warning Notices it
received fromthe INS prior to the ternmination of Lacarra. Since | find
Respondent's failure to conplete section 2 a serious violation of |RCA
I will not mitigate the civil penalty for seriousness of the violation.

(4) Unaut horized Alien

Neither the Conplaint nor any evidence subnitted to ne by the
parties suggests that Yol anda Laccara, at the tine of her enploynent with
Respondent, was an "~ “unauthorized alien.'" | wll therefore mtigate the
civil penalty in the anpunt of $180.00 for this factor

(5) History of Previous Violations

The record in this case shows that, prior to the violation alleged
in the Conplaint, Respondent received two (2) Warning Notices for |RCA
vi ol ations, one on January 24, 1989, and one on Septenber 7, 1989. The
Warning Notice of January 24, 1989, related to a January 6, 1989,
i nspection of Forns -9 at which apparently seven (7) Forns |1-9 were
incorrectly prepared, including that of WMnuel Al varez-Padilla. The
VWarning Notice of Septenber 7, 1989, related to a June 5, 1989 inspection
at which Respondent was unable to produce a Form I-9 for a forner
enpl oyee naned Everado Tatengo. Respondent was al so served with a Notice
of Intent to Fine on Septenber 7, 1989, but the record is not clear as
to its disposition.

| therefore find that no anount shall be mitigated for the factor
of previous violations because Respondent violated IRCA's verification
requirenments eight (8) times prior to the violation alleged in the
Conplaint, failed to correct one of the violations after it was shown to
Respondent,® and continued to disregard its obligation to conply with
| RCA after nunerous warnings to do so.

(6) Conclusion of Mnetary Penalty Assessnent

Having carefully considered all the nitigating factors required by
our regulations and having analyzed the evidence with respect thereto,
| find that the fine of $750.00 is fair and reasonabl e.

D. Utimte Findings of Fact and Concl usi ons of Law

3The records shows that Manuel Alvarez Padilla's Form|-9 was not corrected as
of May 23, 1989.
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In addition to the findings and concl usions previously nentioned,
| make the following ultimate findings of fact and concl usions of |aw

1. As previously found and discussed, | have determ ned that
Respondent Rosario Cuevas, DBA El Pollo Real, violated 8 U S.C. sections
1324a(a) (1) (B), 274a(a)(1)(B) of the Immgration and Nationality Act, in
that she hired for enploynent in the United States, after Novenber 6,
1986, Yol anda Lacarra without conplying with the wverification
requirements of section 274A(b)(1) of the Inmigration and Nationality
Act, 8 U S.C. § 1324a(b)(1) and 8 CF.R § 274a.2(b)(1) and (ii).

2. That, as previously discussed, it is just and reasonable to
requi re Respondent to pay a civil nonetary penalty of seven hundred and
fifty dollars ($750.00).

3. That the hearing scheduled for Decenber 10, 1990, is hereby
cancel | ed.

4. That, pursuant to 8 U S.C. § 1324a(e)(6) and 28 CF.R § 68.52,
this Decision and Order shall becone the final decision and order of the
Attorney GCeneral, unless within thirty (30) days from this date, the
Chi ef Administrative Hearing O ficer shall have nodified or vacated it.

SO ORDERED: This 3rd day of Decenber, 1990, at San Diego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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