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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Thereza A. Fr eeman, Conpl ai nant  v. Mexi co  Studi o, et al
Respondents; 8 U S.C. 8§ 1324b Proceedi ng; Case No. 90200292.

DECI SI ON AND ORDER GRANTI NG DEFAULT JUDGVENT TO COVPLAI NANT
(January 30, 1991)
MARVIN H MORSE, Adninistrative Law Judge

Appear ance: THEREZA A. FREEMAN, Conpl ai nant

. STATUTORY BACKGROUND

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibition against
unfair immgration-related enploynent practices at section 102, by
anending the Immgration and Nationality Act of 1952 (INA § 274B)
codified at 8 U S.C 88 1101 et seq. INA Section 274B, codified at 8
US.C. 8§ 1324b, provides that it is an “~“unfair imigration-related
enpl oynent practice to discrininate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status. "' Discrimnation arising either out
of an individual's national origin or citizenship status is thus
pr ohi bi t ed. Section 274B protection from citizenship stat us
di scrimination extends to an individual who is a United States citizen
or a protected individual as defined by 8 US C & 1324b(a)(3), as
anended by Imrgration Act of 1990 (I MVACT 90), Pub. L. No. 101-649, 104
Stat. 4978 (Novenber 29, 1990).

1. PROCEDURAL SUMMARY
On September 21, 1990 Thereza A. Freeman, Conplainant, filed a

conpl ai nt dated Septenber 17, 1990 with this Ofice against Mexico Studio
a/ k/'a Mexico Photo Studio and its alleged owners
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M/rt hal a Gonzal ez and Beni ngo Bri ones, Respondents. The Conplaint alleges
t hat Respondents in June 1989 and again on or about Decenber 17, 1989
““knowingly and intentionally refused, forced and kept'' her from work.
The Conplaint, enclosed with a Notice of Hearing issued by this Ofice,
was mmiled on Septenmber 26, 1990 to ~ Mexico Studi o c/o'' the
i ndi vidual |y naned Respondents. The file contains returned certified mail
recei pts signed on Cctober 2, 1990 by Myrthala Briones. The Notice of
Hearing at paragraph 3 cautioned that failure to file an answer within
30 days might lead to entry by the judge of a judgnent by default.

On Decenber 4, 1990 | issued an Order of lInquiry to the parties. The
Order specifically noted that nore than 30 days had el apsed from the
recei pt of the Conplaint on Cctober 2, 1990 by Mexico Studio a/k/a Mexico
Photo Studio in care of the three individually nanmed Respondents. the
Order provided to Respondents an opportunity to respond to specific
guestions fromthe judge, and an extension of tine to file an answer in
accordance with 28 CF. R 8§ 68.8 (1990). The parties were specifically
cautioned that _“failure to tinely respond to this Oder may result in
entry by the judge of a judgnent of default against the party.''
(Enphasis in original). On January 2, 1991, Conplai nant responded to the
judge's inquiry. No mamiling to Respondents has been returned by the
postal service to this Ofice or to the judge. No filing or other
communi cati on has been in this Ofice or to the judge on the part of any
Respondent s.

I11. DI SCUSSI ON

Failure of Respondents to file a tinely answer to the conplaint and
respond to ny Oder of Inquiry constitutes a basis for entry of a
judgnent by default within the discretion of the admnistrative |aw
judge. 28 C.F.R 88 68.8(b) and 68.35(c); see WIllians v. Deloitte &
Touche, OCAHO Case No. 89200537 (Novenber 1, 1990); U.S. v. Educational
Enpl oynent Enterprise, OCAHO Case No. 90200242 (Decision and Order
Ganting Conplainant's Mdtion for a Default Judgnent) (Cctober 30, 1990).

Accordingly, no answer having been filed by Respondents within 30
days of their receipt of the Conplaint, or even as of this date, and no
response having been filed to ny Oder of Inquiry, | find that
Respondents Mexico Studio a/k/a Mexico Photo Studio, Mrthala Briones,
Mart had Gonzal ez, and Beningo Briones are in default, having failed to
pl ead or otherw se defend agai nst the all egations of the Conplaint. Based
upon Respondents' failure to answer the allegations set forth in the
Complaint, | find all the allegations are admitted by Respondents. 28
CFR 8 68.8(c)(1). Education Enploynent Enterprise, OCAHO Case No.
90200242 at 3. |
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conclude, therefore, that Respondents have violated 8 U S.C. § 1324b as
al | eged by Conpl ai nant .

Upon concl udi ng that Respondents have violated 8 U S.C. § 1324b, |
have discretion to award reinstatenent and back pay to Conplainant. 8
U S C 8 1324b(g)(2). See also 8 CF.R 8 68.50(c)(1)(i)(C. The injured
party is to be reinstated to the position she would have had absent the
discrimnatory conduct. See Jones vVv. DeWtt Nursing Home, OCAHO Case No.
88200202 at 20 (June 29, 1990) citing Al bemarle Paper Co. v. Mdody, 422
U S. 405, 421 (1975); Franks v. Bowman, 424 U. S. 747, 764 (1976) (further
citations onmitted). In fashioning such relief, the judge may order
reinstatenrent of a wongfully discharged enployee. Sias v. dty
Denpnstrati on Agency. 588 F.2d 692, 696 (9th Cir. 1978). Here, although
Conpl ainant has not specifically requested such relief, she nmde a
general demand for ~“any other appropriate relief.'' It is the
exceptional case where reinstatenent is not ordered. Nord v. United
States Steel Corp. 758 F.2d 1462, 1470 (11th Cir. 1985); Grza V.
Brownsville | ndependent School Dist., 700 F.2d 253, 255 (5th Gr. 1983).
No exceptional circunstances are evident on this neager record. To arrest
such discrimnation and to nmake Conpl ai nant whol e, Respondents w Il be
expected to reinstate Conplainant to the position from which she was
unlawfully discharged, at the prevailing wage and with comensurate
benefits. Jones, OCAHO Case No. 88200202 at 20. <. US. v. Mesa
Airlines, OCAHO Case Nos. 88200001-2 at 56 (July 24, 1989) (entitlenent
to back pay without instatenment is consistent with | RCA).

An order for paynent of back wages is typical to conpensate a
di scrimnatee for earnings lost as a result of unlawful discrimnnation.
Jones, OCAHO Case No. 8200202 at 21; see Mesa Airlines, OCAHO Case Nos.
88200001-2 at 56-59. The back pay renedy has the dual purpose of
reinbursing a claimant for actual |osses suffered as a result of a
discrinmnatory discharge and of furthering the public interest in
deterring such discharges. Jones, OCAHO Case No. 88200202 at 21, citing
N.L.RB. v. Mstro Plastics Corp., 354 F.2d 170, 175 (2d Cr. 1965),
cert. denied 384 U S. 972 (1966).

A prevailing discrimnatee, such as Conpl ai nant, however, has a duty
to mtigate damages by reasonable diligence in seeking enploynment
substantially equivalent to the position she lost. Ford v. EEOCC, 458 U. S.
219, 231 (1982). An award of back pay is reduced by the anobunt of interim
earnings or anounts earnable ““with reasonable diligence by the
i ndi vi dual . . . discrimnated against. . . .'" 8 USC 8§
1324b(9)(2) (O .

I find that Conplainant searched for simlar enploynment wth
reasonabl e diligence, and that she is eligible for an award of back
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wages. Conplainant's unrebutted affidavit in response to the Oder of
Inquiry attests that at the tine of the discrinnatory firing on Decenber
17, 1989, she earned six hundred dollars ($600.00) per week,
Conplainant's Response at para. 5. In the interim she unsuccessfully
sought simlar enpl oynent . Conpl ai nant's Response at par a. 6.
Conpl ai nant' s wages since the date she |eft Respondent's enploy were two
hundred dollars ($200.00) per week. Thus, the unrebutted four hundred
dol lars ($400.00) per week differential is assessed for 58 weeks and two
days as the neasure of Respondents' back pay liability. See Jones, OCAHO
Case No. 88200202 at 21-24; Mesa Airlines, OCAHO Case Nos. 88200001-2 at
59- 66.

Accordingly, the total civil nobney award is $23, 333.32. This anount
is calculated as the net resulting from the off-set for the anount of
noney actually earned by Conplainant fromthe date of the discrininatory
act on Decenber 17, 1989 until January 29, 1991. This is the sum | find
Conpl ai nant woul d have earned absent the discrinmination. Although | have
di scretionary authority to award prejudgnment interest, Conplainant
provided no basis on which to calcul ate such additional award. Cf. Jones,
OCAHO Case No. 88200202 at 25; and Educational Enploynent Enterprises
OCAHO Case No. 90200242 (Final Decision and Oder . . .) at 5 (January
2, 1991) (Conplainants provided a calculation of interest). | decline to
i ncl ude prejudgnent interest in the back pay award.

I'V. ULTI MATE FI NDI NGS, CONCLUSI ONS, AND ORDER

Accordingly, in addition to the findings and conclusions already
stated, it is found and concl uded:

1. The Respondents! are in violation of 8 U S . C. § 1324(b) wth
respect to their discrimnatory firing of Thereza Freeman, on or about
Decenber 17, 1989 based upon her naturalized U S. citizenship status;

2. That Respondents enploy nore than three individuals but fewer
t han 15 i ndi vi dual s;

3. That Respondents are in violation of 8 US. C § 1324(b) wth
respect to their discrimnatory firing of Thereza Freeman on or about
Decenber 17, 1989 based upon her Brazilian national origin;

4. That Respondents cease and desist from the discrimnatory
practice described in the Conplaint;

5. That the Respondents conply with the requirenents of 8 U S.C. §
1324a(b) with respect to individuals hired for a period of three years
fromthe date of this Order;

Ias referred to in par agraphs 1 thought 9 and term " Respondents'' includes both
the business entity and the nanmed individuals, jointly and severally;
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6. That Respondents retain for a period of three years the nanes and
addresses of each individual who applies, either in person or in witing,
for enploynent in the United States, to any business entity associated
Wi t h Respondents;

7. That Respondents post notices to enployees about their rights
under 8 U.S.C. 8§ 1324b, and enployer's obligations under 8 US. C §
1324a;

8. That Respondents reinstate Thereza Freeman;

9. That Respondents pay an anount of twenty-three thousand, three
hundred and thirty-three dollars and thirty-two cents (%$23,333.32) as
back pay due and owi ng to Conpl ai nant.

This Decision and Order is the final adninistrative order in this
case pursuant to 8 U S C § 1324b(g)(i). Respondents nay appeal this
Decision and Order not later than 60 days after entry "~"in the United
States court of appeals for the circuit in which the violation is alleged
to have occurred or in which the enployer resides or transacts
business.'' 8 U S.C. 8§ 1324b(i)(1).

SO ORDERED.
Dated this 30th day of January, 1991.

MARVI N H. MORSE
Adm ni strative Law Judge
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