1 OCAHO 298

UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Janes Q Carlson, d/b/a
Jimy on the Spot, Respondent; 8 U.S.C 1324a Proceedi ng; OCAHO Case No.
90100273.

DECI SI ON AND ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR SUMVARY DECI SI ON
AND APPROVI NG SETTLEMENT AGREEMENT

Procedural H story and Statenent of Rel evant Facts

On Septenber 4, 1990, the United States of America, by and through
the United States Departnent of Justice, Immgration and Naturalization
Service, (" Conplainant'') filed a conplaint alleging in five (5) counts
violations of 8 U S C section 274A(a)(1)(B) of the Immigration and
Nationality Act (the Act).

On COctober 1, 1990, Janes Q Carlson, dba Jimmy on the Spot
(" " Respondent''), answered the conpl aint, generally denying all
al l egations in the conpl aint.

On Cctober 16, 1990, Conplainant filed Mdtion to Strike Respondent's
Answer. On Novenber 2, 1990, | issued an Order granting conplainant's
Motion to Strike Respondent's Answer in part, striking: (1) Respondent's
suggestion in his answer that he substantially conplied with paperwork
requirenents of the Immgration Reform and Control Act (" IRCA'') by
phot ocopyi ng the enployees' driver's licenses as an affirmative defense
U.S. v. Manos & Associates, OCAHO Case No. 89100130 (Order Granting in
Part Conplainant's Mtion for Summary Decision, Decided February 8,
1990), but noting that this does relate to the mtigation of civil
penalty; and (2) Respondent's allegations in his answer concerning
settl enment discussions and fines against Respondent by other governnent
agencies which are not affirnmative defenses, but show Respondent's
financial condition in mtigation of the civil penalty.

On Cctober 29, 1990, Respondent filed a Motion to Disniss based upon
the followi ng argunents: (1) the individuals respondent hires
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are not the type that are undocunented aliens; (2) as the sole owner of
a small business, agents of the Inmmgration and Naturalization Service
(INS) should have nmet with him personally to discuss the requirenents of
I RCA; (3) IRCA was passed " "to watch over those who are in business where
it is common practice to hire undocunented, unspecialized persons;'' and
(4) he has filed bankruptcy. Conplainant filed its answer to Respondent's
Motion to Dismss on Novenber 2, 1990. On Novenber 8, 1990, | issued an
Order Denying Respondent's Mdtion to Disniss the Conplainant, in which
| explained the inadequacies of Respondent's argunents as affirnmative
defenses to the | RCA viol ations.

On January 8, 1990, Conplainant filed a Motion for Summary Deci sion,
pursuant to 28 C.F.R 68.36, arguing that a partial summary decision
shoul d be granted because no genuine issue of material facts exists as
to Respondent's liability.

On January 28, 1991, Respondent filed his Answer to Mtion for
Summary Decision. In his Answer to Mtion for Summary Decision
Respondent renews several argunents he unsuccessfully raised in previous
pl eadi ngs: (1) he substantially conplied wth [|IRCA's paperwork
requi rements by personally photocopyi ng each enpl oyee's driver's |icense
for his file; (2) INS did not contact him personally, concerning the
policy and requirenents of IRCA;, and (3) "~ “he has all but closed his
busi ness'' since he has “~“gone broke.''. He additionally asserts that he
““feels he is being “characterized by the Conplainant and has filed a
conplaint with his congressman in regards to this issue.'

On February 1, 1991, | issued an Oder of Prelimnary Finding
Granting Conplainant's Mtion for Sumrary Deci sion.

On February 8, 1991, | held a tel ephonic conference in this matter
Conpl ainant offered to settle this case for the mninum fine anmount of
$500. 00. Respondent stated that it would |ike the case disnmissed or a
heari ng.

On February 13, 1991, the parties filed with ny office an executed
docunent entitled Settlenent Agreenent and Stipulated Mdtion to Approve
Settlenment Agreenent. By these docunents and based upon ny Oder of
Prelimnary Finding Granting Conplainant's Mtion for Summary Deci sion,
the parties have tendered an agreed disposition which contenplates a
final order by nme and which forns the basis for this Decision and Order.
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Legal Standards for a Mtion for Summary Deci sion

Sunmmary decision is appropriate in cases where there is no genuine
issue as to any material fact and a party is entitled to judgnent as a
matter of law. 28 C.F.R 68(c): See also Fed. R Civ. Proc. 56(c);
Celotex Corp. v. Catrett, 477 U S. 317, 322-27 (1986); United States v.
J. Dittman d/b/a/ Ready Room Rest., 8 U. S.C 1324a Proceedi ng, Case No.
90100027 (OCAHO, Hon. ALJ Robert B. Schneider, decided July 9, 1990);
United States of Anmerica v. Boo Bears Den. 8 U S.C. 1324a Proceedi ng,
Case No. 89100097 (OCAHO Hon. ALJ Robert B. Schneider, decided July 19
1989); United States v. USA Cafe, 8 U S.C. 1324a Proceedi ng, Case No.
88100098 (OCAHO, Hon. ALJ Robert B. Schnei der, decided February 6, 1989);
3 K C Davis, Adninistrative Law Treatise, Section 14:7 (2d ed. 1980).

Legal Anal ysis Supporting Summary Deci si on

After examining the pleadings and reviewing the legal argunents
presented by both sides in this case, | conclude that there is no genuine
issue of material fact as to Respondent's liability for violations of
section 274A(a)(1)(B) of the Inmigration and Nationality Act and that
respondent is entitled summary decision on that issue. 8 CF. R 68.36(c).

The declaration of Merle Stethem and attachnents thereto establish
that Respondent failed to conply with the enploynent verifications
requirements set forth in that provision by failing to record and/or
exam ne docunentation establishing the identity of the enployees naned
in the conplainant. Mreover, by failing to answer Conpl ai nant's Request
for Adm ssions, Respondent is deened to have admitted that those matters
set forth therein as true. 28 C.F.R 68.19(b). These adm ssions establish
t hat Respondent concedes the genuineness of the Forns |-9 preferred by
Conpl ainant and concedes that persons naned in the conplaint were
enpl oyees of the Respondent, hired after Novenber 6, 1986.

Respondent has advanced three argunents in opposition to
Conplainant's Motion for Sunmary Decision which can be characterized as
defenses. These defenses and ny reasons for rejecting themare set forth
bel ow.

Respondent al |l eged that he conplied with the paperwork requirenents
of 1 RCA by photocopyi ng docunents. As | have previously held, attaching
a photocopy of docunents to the Form I-9 without conpleting the form
itself does not constitute " “substantial conpliance'' and, therefore, is
not an affirmative defense. United
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States. v. Mnos and Associates, dba Bread Basket, Case No. 89100130
(Order Ganting in Part Conplainant's Mtion for Summary Deci sion Deci ded
February 8, 1989).

Respondent's argunent that Conplainant had an affirmative duty to
personal ly educate him individually, nust |ikewi se be rejected. First,
i gnorance of the statutory requirenents is not at defense to charges of
| RCA violations. United States v. Mester, 879 F.2d 561 (9th Cr. 1989).
Moreover, even assuming that Conplainant had a duty to educate the
Respondent, it had no duty to personally visit and discuss this matter
with the owner of the business. See United States v. Basim Aziz Hanna
dba Ferris & Ferris Pizza, Case No. 89100331 (Decision and Order on Civil
Monetary Penalty Decided July 19, 1990).

Respondent states that his business has fallen into financial
distress. As | have previously held, Respondent's financial condition is
not defense to liability but may be a factor in mtigation of the civil
penalty. United States v. Janes Q Carlson, dba Jimy on the Spot, Case
No. 90100273 (Order Denying Respondent's Mdtion to Disniss the
Conpl ai nant Deci ded Novenber 8, 1990 citing, US. v. United Potter
Manuf acturing and Accessories, OCAHO Case No. 89100047 (April 21, 1989)
(Judgnent by Default), aff'd by CAHO (May 19, 1989): U.S. v. Covered
Bri dge Farm Market, OCAHO Case No. 89100240 (March 2, 1990); U.S. .
Dodge Printing Center, OCAHO Case No. 89100453 (Jan. 12, 1990); and U.S.
v. DAR Distributing, OCAHO Case No. 89100087 (June 5, 1989).

Finally, Respondent's statenents that he feels the clains against
him are "~ “harassnent'' and that he has " “filed a conplaint with his
congressman'' are not argunents which present a l|egal defense to the
charges set forth in the Conpl aint.

Pr oposed Settl enment Agreenent

The parties have executed a docunent entitled Settlenent Agreenent
and a Stipulated Motion to Approve Settlenent Agreenment. | find that the
proposed Settlement Agreenment is a fair and equitable resolution of this
matter and that there is no reason why | should not accept it.

Fi ndi ngs of Fact, Conclusions of Law, and O der

I have considered the pleadings, nenoranda, briefs and affidavits
of the parties submitted in support of and in opposition to the
Conpl ai nant and Modtion for Summary Decision the Settl enent
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Agreenent. Accordingly, | nake the following findings of fact and
concl usi ons of | aw

1. As previously found and discussed, | determ ne that no genuine
issue as to any material facts exist with respect to all counts of the
Conpl aint; and, that, therefore, pursuant to 8 C.F. R 68.36, Conpl ai nant
is entitled to a sunmary decision as to all counts of the Conplaint as
a matter of |aw

2. That Respondent violated 8 U S C 1324(a)(1)(B), in that
Respondent hired, for enploynent in the United States, the individuals
identified in the Conplaint wi t hout complying with 8 CFR
274a.2(b) (1) (ii) (A and (B)

3. That the Respondent agrees to pay, in a conprom se settlenent,
a civil penalty of five hundred dollars ($500.00), that anpunt
representing one hundred dollars ($100.00) per count due on or before My
1, 1991.

4, I conclude that the settlenent agreenent is fair and
satisfactory, and there is no reason to reject it, wthin the
contenplation of 28 C F.R 68.12.

ACCORDI N&Y, I T IS HEREBY ORDERED:

1. That Conplainant's Mtion for Summary Decision is granted as to
liability;

2. That the Stipulated Mdtion to Approve Settlenent Agreenent is
gr ant ed;

3. That the respondent pay a civil nonetary penalty of $500.00 for
violating counts 1 through 5;

4, That each party bear its own attorney fees and other expenses and
costs incurred by such party in connection with any stage of these
pr oceedi ngs;

5. That this Decision and Order has the sanme force and effect as a
deci sion and order after a full adm nistrative hearing;

6. That this Decision and Order is based on the entire record of
t hese proceedi ngs;

7. That the parties waive any further procedural steps before the
Adm ni strative Law Judge;

8. That the parties waive their right to challenge the validity of
this Decision and O der;

9. That the hearing previously scheduled is cancelled; and

10. That, as provided in 28 CF. R 68.52 of the Rules of Practice
and Procedure, this Decision and order shall beconme the final order of
the Attorney General, unless within thirty (30) days fromthis date the
Chief Administrative Hearing Officer nodifies or vacates the order
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IT IS SO ORDERED: This 22nd day of February 1991, at San Diego,
Cal i f orni a.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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