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Vacated by CAHO (10/31/88) Ref. No. 31

UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW OFFI CE CF THE CHI EF
ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conpl ai nant, . Casa Lupe, I nc.
Respondent; 8 U.S.C. Section 1324a Proceedi ng; Case No. 88100074.

Appear ances: MARSHA R STROUP, Esq., for the Conpl ai nant.
JUDGVENT BY DEFAULT
EARLDEAN V. S. ROBBI NS, Adninistrative Law Judge

Statenent of the Case

On August 1, 1988, a Conplaint Regarding Unlawful Enploynment was
filed against Casa Lupe, Inc., herein called the Respondent, by the
United States of Anerica, by and through the Immigration and
Naturalization Service, herein called the Conplainant, alleging that
Respondent has violated the provisions of 8 U S.C. 1324a. On August 9,
1988, the Executive Ofice for Immigration Review, Ofice of the Chief
Adm nistrative Hearing O ficer served, by mail, a Notice of Hearing on
Conmpl aint Regarding Unlawful Enploynent which inter alia notified
Respondent that, if Respondent fails to file an answer within the tine
provi ded, the Respondent may be deenmed to have waived his/her right to
appear and contest the allegations of the Conplaint, and an
Adm ni strative Law Judge nay enter a judgnent by default along with any
and all appropriate relief. A copy of the Conplaint was attached thereto.

Respondent received the Notice of Hearing along with the attached
Conpl ai nt on August 12, 1988. Neverthel ess, Respondent has failed to file
an Answer to the Conplaint.

On Septenber 23, 1988, Counsel for Conplainant filed a Mtion For
Default Judgnent based on Respondent's failure to file an Answer as
required by Section 68.6 of the Interim Final Rules of Practice And
Procedure For The Office O The Chief Adninistra-
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tive Hearing Oficer,! herein called the Rules. Accordingly, the
al | egations of the Conplaint are uncontroverted.

Upon the entire record, | nmake the follow ng:
Ruling on the Mdtion For Default Judgnent

Section 68.6 of the Rules provides, inter alia, Section 68.6
Responsi ve pl eadi ngs- answer.

(a) Time for answer. Wthin thirty (30) days after the service of a conplaint, each
respondent shall file an answer.

(b) Default. Failure of the respondent to file an answer within the tine provided
shall be deened to constitute a waiver of his/her right to appear and contest the
al l egations of the conplaint. The Administrative Law Judge nay enter a judgnent by
defaul t.

The Notice of Hearing served on Respondent on August 9, 1988, specifically states:

2. The Respondent has the right to file an Answer to the Conplaint and to appear
in person, or otherwise, and give testinony at the place and tine fixed for the
hearing. The Respondent's Answer nust be filed within thirty (30) days after
recei pt of the Conplaint. THE ANSWER AND ONE COPY MJST BE FI LED W TH THE HONORABLE
EARLDEAN V. S. ROBBINS, THE ADM NI STRATI VE LAW JUDGE ASSI GNED TO HEAR THI S CASE AND
MUST ALSO BE SERVED ON THE COVPLAI NANT.

3. If the Respondent fails to file an Answer within the tine provided, the
Respondent may be deened to have waived his/her right to appear and contest the
al l egations of the Conplaint, and the Adm nistrative Law Judge nay enter a judgnent
by default along with any and all appropriate relief.

As set forth above, Respondent has not filed an Answer to the
Conmpl aint. Therefore in accordance with Section 68.6(b) of the Rules,
Respondent is deened to have waived its right to appear and contest the
al l egations of the Conplaint. Absent an Answer, the allegations of the
Conpl ai nt are hereby deened to be admitted as true, and | find there is
no genui ne issue as to any nmaterial fact. Therefore, Conplainant's Motion
For Default Judgnent is granted.

On the basis of the entire record, | nake the foll ow ng:

Fi ndi ngs of Fact

The Immigration Reform and Control Act of 1986 (1RCA) establishes
several mmjor changes in national policy regarding illegal imrgrants.
Section 101 of I RCA anends the Immigration and Nationality Act of 1952
herein called the Act, by adding a new Section 274A (8 U S.C 1324a)
whi ch seeks to control illegal imigration into the United States by the
imposition of civil liabilities, herein

152 Fed. Reg. pp. 44972-85, 44975, Novenber 24, 1987 (to be codified at 28
C.F.R Part 68).
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referred to as enployer sanctions, upon enployers who knowi ngly hire,
recruit, refer for a fee or continue to enploy unauthorized aliens in the
United States. Essential to the enforcenent of this provision of the |aw
is the requirenent that enployers conply with certain verification
procedures as to the eligibility of new hires for enploynent in the
United States. Sections 274A(a)(1)(B) and 274A(b) provide that an
enpl oyer nust attest on a designated formthat it has verified that an
i ndi vidual is not an unauthorized alien by exam ning certain specified
docunents to establish the identity of the individual and to evidence
enpl oynent aut horization. Further, the individual is required to attest,
on a designated form as to enploynent authorization. The enployer is
required to retain, and nake available for inspection, these forns for
a specified period of tine. Form -9 is the form designated for such
attestations. Section 274A(e)(5) provides for the inposition of a civil
penalty of not |ess than $100 and not nore than $1000 for each individual
with respect to whoma violation of 274A(a) (1) (B) occurr ed.

As set forth in the Conplaint, Respondent has engaged in the
fol l owi ng conduct:

(1) Between the Ist and 31st of Decenber, 1987, hired Jorge Mario
Roj as-Garcia for enploynent in the United States.

(a) Failed to prepare the Enpl oynment Eligibility Verification Form
(Form1-9) for Jorge Mario Rojas-Garcia.

Concl usi ons of Law

1. Respondent has violated Section 274A(a)(1)(B) of the Act (8
U S.C 1324a(a)(1)(B)):

(a) wth regard to Jorge Mario Rojas-Garcia by failing to prepare
the Employment Eligibility Verification Form (Form I-9) for
hi m

Accordingly, IT | S HEREBY ORDERED:

(1) That Respondent pay a civil noney penalty in the anount of
$1,000 for the violation set forth above.
2. That the hearing previously schedul ed is cancel ed.

This Judgnent By Default is the final action of the Adm nistrative
Law Judge in accordance with Section 68.51(b) of the Rules as provided
in Section 68.52 of the Rules, and shall becone the final order of the
Attorney Ceneral unless, within thirty (30) days fromthe date of this
Judgrment By Default, The Chief Administrative Hearing Oficer shall have
nodi fied or vacated it.

Dat ed: Septenber 29, 1988.

EARLDEAN V. S. ROBBI NS.
Adm ni strative Law Judge
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
ADM NI STRATI VE REVI EW AND FI NAL AGENCY ORDER VACATI NG THE
ADM NI STRATI VE LAW JUDGE' S DECI SI ON AND ORDER
FI NAL AGENCY ORDER No. 9

United States of Anerica, Conplainant v. Casa Lupe, |Inc. Respondent;
8 U.S.C. 1324a Proceedi ng; Case No. 88100074.

Vacation by the Acting Chief Admi nistrative Hearing Oficer of the
Adm ni strative Law Judge's Judgnent by Defaul t

On Septenber 29, 1988, the Honorable Earldean V.S. Robbins,
Adm ni strative Law Judge assigned to this case, issued an Order regarding
the above-styled proceeding entitled °~ Judgment by Default.'' The
Adm nistrative Law Judge's Order was based on a Mtion for Default
Judgnent filed by the Conplainant on Septenber 21, 1988. Pursuant to
Title 8, United States Code, Section 1324a(e)(6) and Section 68.52 of the
applicable rules of practice and procedure, appearing at 52 Fed. Reg.
44972-85 (1987) [hereinafter Rules] (to be codified at 28 C.F. R Part
68), the Acting Chief Adm nistrative Hearing O ficer, upon review of the
Adm ni strative Law Judge's Order, and in accordance with Section 68.52
of the Rules, supra, vacates the Administrative Law Judge's O der.

Respondent's letter of Cctober 4, 1988, in which he asks for a
thirty (30) day extension of tinme to file an answer to the Conplaint,
appears to have been received within the tinme limtations allowed by
Sections 68.5 and 68.7 of the Rules, supra. The letter, however, was not
ruled on by the Adnministrative Law Judge. Accordingly, this letter wll
be acknowl edged as a notion and a thirty (30) day extension of tine is
hereby granted. The Respondent has until Decenber 1, 1988, in which to
answer the conplaint and the original hearing dates of February 6, 7, and
8, 1989, are hereby reinstated.
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SO ORDERED:
Dat e: COctober 31, 1988.

RONALD J. VI NCOLI
Acting Chief Adninistrative Hearing Oficer
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