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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Leo Yruegas, d/b/a Chito's
Mexi can Restaurant, Respondent; 8 U S.C. 1324a Proceeding; Case No.
88100194.

JUDGVENT BY DEFAULT
JAMES M KENNEDY, Admi nistrative Law Judge:

On Novenber 14, 1988, a conplaint was issued by the United States
of Anerica alleging that Respondent, Leo Yruegas, d/b/a/ Chito's Mexican
Restaurant, has engaged in certain violations of 8 U S C 1324a. On
Novenber 21, 1988, the Executive Ofice for Inmigration Review, through
the Acting Chief Admnistrative Hearing Oficer served a notice of
hearing on conplaint regarding unlawful enploynent. |In that notice
Respondent was advised that he should file an answer within 30 days of
the receipt of the Conplaint and that if he failed to file a tinely
answer he nay be deened to have waived his right to appear and contest
the allegations set forth in the conplaint and that an Adninistrative Law
Judge could enter a judgnent by default together with any and all
appropriate relief.

On February 1, 1989, Conplainant filed a notion for default judgnment
asserting that Respondent had failed to tinely file an answer or
ot herwi se defend the conplaint. It seeks the entry of an order requiring
Respondent to pay a civil nonetary penalty of $1,300.00 for violating 8
U S C 1324a(1)(B) as set forth in the notice of intent to fine attached
to the conplaint [see 8 U S.C. 1324a (e)(5)]. On February 8, 1989, |
i ssued a show cause order directing Respondent to file a witten response
by February 22, 1989, setting forth good cause why the notion shoul d not
be granted.

By letter dated February 17, 1989, Respondent, Leo Yruegas, in
essence asserts that he was unaware of the requirenent than an answer to
the Conplaint needed to be filed. He states: "°. . . [Qn 12-03-88, a
certified letter was sent to nme, | assune giving nme instructions for
subm ssion or presentation of proof of docunenta-
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tion. This letter was never received by ne. To the best of ny know edge,
in nmy absence, one of ny children signed for the letter and then
msplaced it.'' He also says he possesses sone of the docunentation
sought by the INS

A photocopy of the postal return receipt in question is attached to

this decision as an "~ Appendix.'' Wile the signer's given nane is
illegible, | can discern that the signer's last nane is " Yruegas.''
Moreover, | find, from the mature nature of the witing that it was
signed by an adult, not a juvenile. Assumng that the signer is one of
Respondent's children, | cannot also find that the signer was too young
to recognize the inportance of the letter or its contents. | am

t herefore, not persuaded that the loss of the letter transnmitting the
conplaint and notice of hearing is sufficient reason for Respondent to
fail to conply with the requirenent that | file an answer.

Conpl ai nant properly filed its conplaint with the Ofice of the
Chief Adnministrative Hearing Oficer and that office properly served
Respondent with a copy of the Conplaint together with the infornmation
t hat a Respondent would need to apprise it of the steps it nust take to
protect its rights. In his letter Respondent is requesting that he be
excused from his responsibility to answer a |egal charge because of his
negligence. That is not a sufficient reason for nme to deny Conplainant's
notion for default judgnent.

Moreover, | note that Respondent's letter of February 17 is
unpersuasive for several other reasons. There is no evidence that
Respondent, either before or after receipt of the notion for default ever
attenpted to contact the INSto provide it with the docunentation he says
he has. Furthernore, he does not assert that he contacted either the I NS
or the Ofice of the Chief Adnministrative Hearing Oficer for information
or assistance or to seek a copy of the lost letter. This suggests that
Respondent has not exercised the diligence of one who w shes to operate
within the systemin order to protect his rights. In that circunstance
| do not believe it to be appropriate to save him now As a default
judgnent is proper, it will be granted and | hereby enter the follow ng

Fi ndi ngs of Fact and Concl usi ons of Law
1. After Novenber 6, 1986, Respondent failed to properly verify, on
a verification form designated by the Attorney General as Form1-9, the
enpl oynent eligibility of the above-naned enpl oyees.

a. Epinenia Castillo-Ranirez aka Epi nmenia Mta

b. Isidro Tirado
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c. Isnmael Tirado

d. Anna Rays

e. Anna Moral es

2. By its failure to verify the enploynent eligibility of the
enpl oyees as described in paragraph 1 above, Respondent has violated
Section 274A(a)(1)(B) of the Inmigration and Nationality Act [8 U S. C
Sec. 1324a(a)(1)(B)].

Based on the foregoing findings of fact and conclusions of |aw, |
hereby i ssue the foll ow ng:

ORDER!

Respondent, Leo Yruegas d/b/a Chito's Mexican Restaurant, shall:

1. Conmply with the verification requirenents of 8 U S C Sec.
1324a(1)(B) with respect to individuals hired by accepting only properly
conpleted 1-9 forms and by retaining themfor a period of 3 years.

2. Pay a total civil nonetary penalty in the amount of $1, 300.00
calculated as follows: $250.00 for five violations of 8 U S . C Sec.
1324a(1)(B).?2

IT IS FURTHER ORDERED that the notice of hearing is hereby revoked.

Dat ed: March 10, 1989.

JAMES M KENNEDY
Adm ni strative Law Judge

'Revi ew of this order may be obtained by filing a witten request for review
with the Chief Admnistrative Hearing Oficer within 5 days of this order as provided
in 28 CF.R Sec. 52. This order shall become the final order of the Attorney General
unl ess, within 30 days fromthe date of this order, the Chief Adm nistrative Hearing
O ficer nmodifies or vacates it.

°The INS' notice of intent to fine, as attached to the conplaint, asks for a
$300 penalty to be levied for the Castillo-Ranmirez paperwork, but only $250 for each
of the other four paperwork violations. Conplainant has not explained why it seeks
different penalty anounts even though the violations alleged are identical. Since
there is no explanation, and to avoid arbitrary treatnent of like violations, the
Castillo-Ramrez penalty has been reduced to $250.
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