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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Jupiter Crab Conpany
Rest aurant, Respondent; 8 U . S.C. § 1324a Proceedi ng; Case No. 88100018.

CRDER DI SM SSI NG PROCEEDI NG PREDI CATED UPON AGREENMENT
BETWEEN THE PARTI ES

MARVIN H MORSE, Adninistrative Law Judge

Appear ances: NANCY R MCCORVACK, ESQ, for the Immgration and
Naturalization Service. FRANK W RICCl. ESQ. for respondent

Procedural Background

This proceeding was started by the filing of a conplaint dated March
18, 1988, by the Immigration and Naturalization Service (INS). The
conpl aint attached and i ncorporated by reference the INS Notice of I|ntent
to Fine (NIF) Jupiter Crab Conpany Restaurant (Jupiter Crab), and
attached the Jupiter Crab answer to the NF. The proceeding thus
initiated in this Ofice involves liability for civil penalties for
violation of Section 274A of the Inmigration and Nationality Act, as
anmended by Section 101 of the Immgration Reformand Control Act of 1986
(IRCA), 8 U S.C. 1324a.

The parties have subnitted a "~ “settlenent agreenent'' executed by
INS on April 26, 1988, and by Jupiter Crab on May 9, 1988, forwarded to
nme for entry of an order of approval by an undated notion of INS received
May 16, 1988. The agreenent contains sone, but not all, of the elenents
required for consideration by the judge of a consent order under 28 CFR
68.10(b). The agreenent otherwise is susceptible to an interpretation
that it contenplates an agreed dismissal as different and distinct from
providing a predicate for adoption by the judge of consent findings upon
whi ch a decision night issue pursuant to 28 CFR 68. 10(d).
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I convened a telephonic prehearing conference on May 24, 1988,
because the agreenent appeared anbiguous in that it contained provisions
partially consistent with agreed consent findings on the one hand and
partially consistent with an agreed disnmssal on the other hand.
Recogni zing the obvious intent of the parties to acconplish an agreed
di sposition, but nindful that only a few prototypes are yet avail able
early in the administration of IRCA it was inportant to assist the
parties to an agreed disposition rather than renmt them to a
confrontational hearing for failure technically to acconplish what they
both clearly sought substantively to achieve.

During the May 24, 1988 tel ephonic prehearing conference it becane
clear that counsel for the parties desired that their agreenent be
treated as subnitted by an oral joint notion to disniss the proceeding
as settled, with prejudice, with civil noney penalties payable in a sum
not to exceed $2,750. Counsel stated orally that although the agreenent
reflects their mnutual undertakings and is tendered to signal a full
settlenment as the predicate for dismissal of this proceeding, it is not
intended as the predicate for consent findings and decision by the judge.
Di scussi on:

Once a hearing is requested,! by a person or entity agai nst whomthe
governnment (INS) has sought a cease and desist order with civil nobney
penalties under 8 U S. C. 1324a(e)(4) and civil noney penalties under 8
U S.C. 1324a(e)(5), the proceeding is wunder the Control of the
adm nistrative law judge, 8 U S.C. 1324a(e)(3), as assigned pursuant to
regul ation, 28 CFR 68.2(d), 68.22, 68.25(a)
and, as to consent orders or settlenents, 28 CFR 68. 10. 2

The controlling regulation, i.e., the rules of practice and
procedure of this Ofice, at 28 CFR 68.10, contenplates two different and
di stinct forns of agreed dispositions: First, an agreenent contai n-

1Although the answer to the NIF asked for certain relief including an
opportunity to "~ present docunentary evidence and applicable law' it nowhere, in
terns, requested a hearing as it was notified it mght do by the NNF. It may be
specul ated, therefore, whether the statutory requirenent that the Attorney General
provide a hearing ~“upon request'' as a condition precedent to inposition of civil
nmoney penal ties was necessarily triggered. Since, however, both parties have proceeded
on the assunption that a hearing was in order, the question whether the need to have
initiated the hearing procedure appears to have been overtaken. Any such ambiguity
will be less likely to occur in the future as the result of recent amendnent to the
INS regul ati on whi ch nakes nore clear than before that only a tinely request for
hearing before an adninistrative |law judge will preclude a nonappeal able final INS
order. 8 CFR 274a.9(d) as revised, 53 Fed. Reg. 8611, 8613, March 16, 1988.

2see al so, as to powers of administrative |aw judges, Attorney CGeneral's nanual
on the Administrative Procedure Act (p. 74, 1947).
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ing consent findings and an order disposing of any part or all of the
proceeding and which provides the basis for a decision, 28 CFR
68.10(c) (1), or, second, a settlenent upon the basis of which their
representatives or their counsel ““[n]otify the Admi nistrative Law Judge
that the parties have reached a full settlenment and have agreed to
di smssal of the action.'' 28 CFR 68.10(c)(2).

In this proceedi ng, the agreenent as explai ned by counsel during the
May 24, 1988 telephonic prehearing conference constitutes the
notification that the parties have reached a full settlenent and have
agreed to dismss the proceeding and is not the subnission of a proposed
agreenent containing consent findings for consideration by the judge.?
Accordingly, this order disposes of the proceeding pursuant to joint
request by the parties and is not a disposition requiring a decision
within the contenplation of 28 CFR 68. 10(d).

This Order disposes of the proceeding on the basis of the agreenent
between the parties to obtain a dismissal. The regulatory treatnent of
dismissals is nore cursory and less rigorous than is the treatnent of
consent findings, 28 CFR 68.10. Nothing contained in the regulation or
in this Oder, however, should be wunderstood as denying to the
adm nistrative |aw judge the power to inquire, indeed, the obligation in
an appropriate case, as in the My 24, 1988 telephonic prehearing
conference here, concerning the form and substance of an underlying
agreenent to obtain a dism ssal

INVIEWOF THE FOREGO NG, | T IS ORDERED:

(1) that the prehearing conference and hearing previously schedul ed
are cancel ed;

(2) that this proceeding is dismssed with prejudice, respondent
Jupiter Crab Conpany Restaurant to pay a civil noney penalty not to
exceed $2, 750; and

(3) that, consistent with 28 CFR 68.52, this Oder D smssing
Proceedi ng Predicated Upon Agreenent Between the Parties, shall becone
the final order of the Attorney CGeneral unless within thirty (30) days
from the date of this Oder, the Chief Adnministrative Hearing Oficer
shall have nodified or vacated it.

3The settl enent agreenent, at paragraph 5, provides that INS will issue onits
Form 10764 a "~“final and unappeal abl e order pursuant to Section 274A(e)(3)(B) ..."" of
the Imm gration and Nationality Act, as anmended by | RCA. Once a proceeding is begun in
this Ofice, however, pursuant, as here, to 8 U S.C. 1324a(e)(3)(B), it is the
adm nistrative |aw judge, not the INS, that conducts the proceedi ng; once the
proceedi ng has begun, it is this Ofice, not INS, who issues final and unappeal abl e
orders pursuant to subsection (e)(3). Wuatever powers one party to an agreed
di sposition confers on another inter se, is between them and does not disturb the
jurisdiction of this Ofice until the statutory and regul atory procedures contenpl ated
by I RCA have run their course.
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SO ORDERED.
Dated this 25th day of My, 1988.

MARVI N H. MORSE
Adm ni strative Law Judge
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