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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Boo Bears Den, Respondent;
8 U.S.C. 1324a Proceedi ng; Case No. 89100097.

CRDER GRANTI NG COVPLAI NANT' S MOTI ON FOR SUMVARY DECI SI ON

|. Procedural History and Rel evant Facts

This proceeding was initiated on February 16, 1989, when Conpl ai nant
filed a Conplaint alleging violations of Title 8 of the United States
Code section 1324a(a)(1)(B) and 8 C. F.R sections 274.2(b)(1)(i)(A),
274.2(b) (D (ii) (A and (B) which provide that it is unlawful for a
person or entity to hire for enploynent in the United States individuals
wi thout conplying with the verification requirenments as set forth in the
enumer at ed stat ute.

Respondent filed an Answer to the Conplaint on March 27, 1989. The
Answer was a general denial of all the allegations contained in the
Conpl ai nt.

After initiating discovery, Conplainant, pursuant to 28 CF.R
68.36, filed a Mtion for Summary Decision on June 9, 1989. In its
Motion, Conplainant contended that Respondent's adm ssions constituted
a basis for concluding that there was no genuine issue of material fact
in this case and that Conplainant was entitled to a judgnent as a matter
of law. In support of its Mdtion, Conplainant attached as exhibits the
nine 1-9 Forns of the nine enployees naned in the Notice of Intent to
Fine (""NIF").

Respondent, through counsel, filed a ~ Menorandumin Qpposition to
the Governnent's Mdtion for Summary Decision'' on July 5, 1989. In its
Menor andum Respondent asserts that there are genuine issues of naterial
fact in this proceeding because (1) it verified its workers eligibility
to work in the United States; and, (2) the action is " “frivolous and
contrary to law. '’
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Il. Legal Standards in a Mtion for Sunmary Deci Si on

The federal regulations applicable to this proceedi ng authorize an
Adm ni strative Law Judge to "~ “enter summary decision for either party if
the pleadings, affidavits, material obtained by discovery or otherw se
. show that there is no genuine issue as to any nmaterial fact and
that a party is entitled to summary decision.'' 28 C.F.R section 68. 36
(1988); see also, Fed. R Giv. Proc. section 56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U S. 317, 106 S. C. 2548, 2555
91 L.Ed.2d 265 (1986). A material fact is one which controls the outcone
of the litigation. See, Anderson v. Liberty lLobby, 477 U S. 242, 106
S.Ct. 2505, 2510 (1986); see also, Consolidated Gl & Gas Inc. v. FERC
806 F.2d 275, 279 (D.C. Cir. 1986) ( '[Aln agency may dispose of a
controversy on the pleadings without an evidentiary hearing when the
opposi ng presentations reveal that no dispute of facts is involved.'"').

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A summary decision may be based on a matter
deenmed adnmitted. See e.qg., Home Indem Co. v. Famularo, 530 F. Supp. 797
(D.C. Col. 1982). See also, Mrrison v. Wl ker, 404 F.2d 1046, 1048-49
(9th Cir. 1968) (" 'If facts stated in the affidavit of the noving party
for sunmary judgnent are not contradicted by facts in the affidavit of
the party opposing the notion, they are adnmitted.''); and, US. v.
One- Heckl er-Koch Rifle, 629 F.2d 1250 (7th Cr. 1979) (Adnissions in the
brief of a party opposing a notion for summary judgnent are functionally
equi val ent to admissions on file and, as such, nay be used in determning
presence of a genuine issue of material fact.).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be adnmitted. 28
CF.R 68.6(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undeni ed all egation. See, Grdner
v. Borden, 110 F.RD. 696 (S.D. W Va. 1986) (. . . matters deened
admtted by the party's failure to respond to a request for adm ssions
can form a basis for granting summary judgnent.''); see also, Freed v.
Pl astic Packaging Mat. Inc., 66 F.R D. 550, 552 (E.D. Pa. 1975); O Canpo
v. Hardist, 262 F.2d (9th Cir. 1958); United States v. Mlntire, 370 F.
Supp. 1301, 1303 (D.N.J. 1974); Tom v. Twoney, 430 F. Supp. 160, 163
(N.D. Ill. 1977).
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Finally, in analyzing the application of summary judgnent/sumary
decision in adninistrative proceedings, the Suprene Court has held that

the pertinent regulations nust be " “particularized' in order to cut off
an applicant's hearing rights. See, Winberger v. Hynson. Wstcott &
Dunni ng. Inc. 412 U S 609 (1973) (. . . the standard of
“well-controlled investigations' particularized by the regulations is a
protective neasure designed to ferret out . . . reliable evidence.

).

I1l1. Legal Analysis Supporting Sunmmary Deci sion

The heart of the analysis necessary to decide Conplainant's Mbtion
for Summary Decision is contained in a straight-forward exani nation of
the 1-9 Forns of the nine enployees naned in the N F.

It is patently obvious that none of the nine 1-9 Forns have been
si gned by the nine enployees and that, accordingly, these enpl oyees have
not properly attested to being aliens authorized to be enployed in the
United States in conpliance with 8 U S.C. section 1324a(a)(1)(B) and

(b)(2).

At a tel ephonic conference between the parties and nyself on July
14, 1989, Respondent raised for the first tinme an argunent that INS
investigators had told it that it did not have to conplete section 1 of
the -9 Forns. Respondent had not raised this contention in any previous
written pleading, and did not offer, to ny satisfaction, any neans of
corroborating, with affidavits or other sworn statenents, such a bel ated
and sonewhat unusual assertion. Mreover, while it is clear that the
enpl oyee actually fills out section 1, it cannot be doubted that the
enployer is ultimately legally responsible and accountable for the
conpletion and integrity of the form This legal responsibility is borne
out by section 1324a(a)(1)(B) which requires that an enployer can only
hire individuals after "~“conplying with the requirenents of subsection
(b)."'" Seen in its totality, subsection (b) includes enployer and
enpl oyee attestations as well as retention of verification forns. See
section 1324a(b)(1), (2), (3). Thus, the enployer is clearly responsible
for “~“conplying'' wth the statutory requirenment that an enployee
“Tattest'' to his or her eligibility to work in the United States.
Accordingly, after considering Respondent's contentions in this regard,
| decided not to give it any weight.

Alternatively, Respondent also asserted, through counsel, that it
did not enploy illegal aliens, and that it tried to do its best to conply
with the law | took this argunment by Respondent to anpunt to a statenent
that it had acted in good faith.
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| have no reason to think that Respondent did not attenpt, generally
speaking, to conply with the Immigration Reform and Control Act, but it
is now well-established that "~“good faith'' is not a nmaterial fact to a
case involving record-keeping violations in such a way as to preclude
Summary Deci sion for the Conpl ai nant, because assertions of Respondent's
““good faith'' bears solely on deterninations of the anpunt of penalty.
See e.g., United States of America v. Big Bear Market, 8 U S.C section
1324a Proceeding, Case No. 88100038 (OCAHO Hon. ALJ Marvin H. Morse)
(Decided March 30, 1989) (Affirned by OCAHO on May 5, 1989).

Having reviewed all of Respondent's assertions, however, it is clear
t hat Respondent does not contest that, at the tine of execution, section
1 of the 1-9 Forms was not properly signed by any of the enployees. In
this regard, it is ny view that this adnmission can be used as the basis
for concluding that Respondent has raised no genuine issue of naterial
fact and that, accordingly, a summary decision is warranted. See, e.q..
Gardner v. Borden, Inc., supra.

Thus, for the purpose of analyzing Conplainant's Mtion for Summary
Decision, it is ny view that, on the basis of Respondent's adm ssions,
there is no need to proceed with a trial on the nerits because there is
no genuine issue as to any material fact. See, Celotex Corp. v. Catrett,

supra.

Accordingly, for the foregoing reasons, | find that Respondent has
violated Section 1324a(a)(1)(B) of Title 8 of the US C in that
Respondent hired for enploynent in the United States those individuals
named in all counts of the Conplaint wthout conplying with the
verification requirenents provided for in section 1324a(b) of Title 8 and
8 CF.R Sections 274a. 2(b)(1)(i) (A and 274a.2(b)(1)(ii)(A and (B)

CIVIL PENALTI ES

Since | have found that Respondent has violated Section
1324a(a)(1)(B) of Title 8 in that Respondent hired, for enploynent in the
United States, individuals wthout conplying with the verification

requirenents in section 1324a(b) of the Act, and 8 C F.R Section
274a. 2. (b) (D) (i) (A and 274a.2(b) (D (ii)(A) and (B) with respect to all
counts of the Conplaint, assessnent of civil noney penalties are required
as a matter of |aw

Section 1324a(e)(5) states, in pertinent part, that:

Wth respect to a violation of subsection (a)(1)(B), the order under this
subsection shall require the person or entity to pay a civil penalty in an anmount
of not | ess than $100 and not nore than $1,000 for each individual with respect to
whom such violation occurred. In determining the ambunt of the penalty, due
consi der -
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ation shall be given to the size of the business of the enployer being
charged, the good faith of the enployer, the seriousness of the violation,
whet her or not the individual was an unauthorized alien, and the history of
previous viol ations.

The regulations reiterate the statutory penalty provision including
the nmitigating factors which should be taken into consideration for
paperwork violations. See 8 CF.R 274a. 10(b)(2).

The Conpl ai nt seeks fines as to each count in the anount of $250.00
which total $2250.00. In order to determine whether or not the fine
requested by the Conplainant is appropriate, | am required by the
regulations to consider the mtigating factors described above. |d.

Though Respondent did not nake any specific argunents for ne to
consider in mtigating the anount of penalty, | note that these
viol ations appear to be relatively non-serious and did not involve any
i ndi vi dual s who were unauthorized for enploynent in the United States.
Moreover, in a tel ephonic conference held on July 14, 1989, between the
parties and nysel f, Conplainant represented that it was willing to reduce
the anmount of penalty to the mininum per violation, i.e. $100.00 per
count or $900.00 in total

| have no reason not to believe that Conplainant's offer in the
t el ephoni ¢ conference call to reduce the anpunt of penalty to the m ni num
is not a fair and reasonable way to resolve the issue of an appropriate
fine in this case

Accordingly, Respondent shall be ordered to pay a penalty in the
amount of $900.00 for having violated section 1324a by failing to provide
that section 1 of the Enploynent Eligibility Forns of the nine naned
i ndi viduals was properly conpl et ed.

ULTI MATE FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

I have considered the pleadings, nenoranda, briefs and affidavits
of the parties submitted in support of and in opposition to the Mbtion
for Sunmary Decision. Accordingly, and in addition to the findings and
concl usions already nentioned, | make the follow ng findings of fact, and
concl usi ons of | aw

1. As previously found and discussed, | determ ne that no genuine
issue as to any material facts have been shown to exist with respect to
counts one (1) through nine (9) of the Conplaint and that therefore
pursuant to 8 CF. R section 68.36 Conplainant is entitled to a summary
decision as to all counts of the Conplaint as a matter of |aw.

2. That Respondent violated 8 U S.C. section 1324a(a)(1)(B) in that
Respondent hired, for enploynent in the United States, the indi-
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vidual s identified in Counts one through seven w thout conplying with the
verification requirenents in section 1324a(b), and 8 C F. R Section
274a.2(b) (1) (i)(A) and (ii) (A & (B).

3. That Respondent violated 8 U S.C. Section 1324a(a)(1)(B) in that
Respondent hired, for enploynent in the United States, individuals
identified in Counts eight and nine of the Conplaint wthout conplying
with the verification requirenents in 8 U S. C. 1324a(b), and 8 C F. R
Section 274a.2(b)(1)(i)(A).

4. The Conplainant is entitled to a civil nonetary penalty to be
assessed against the Respondent as to each count of the Conplaint in an
amount of one hundred dollars ($100.00) per individual count for a total
of $900. 00.

5. Respondent's "““good faith'' is not a material fact to a case
i nvol ving record-keeping violations in such a way as to preclude Summary
Deci sion for the Conplainant, because assertions of Respondent's " good
faith'' bears solely on determ nations of the anount of penalty.

6. That, pursuant to 8 U S . C. 1324a(e)(6) and as provided in 28
C.F.R 68.52, this Decision and Order shall becone the final Decision and
Order of the Attorney General unless within thirty (30) days fromthis
date the Chief Administrative Hearing Oficer shall have nodified or
vacated it.

SO ORDERED: This 19th day of July, 1989, at San Diego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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