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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
ADM NI STRATI VE REVI EW AND FI NAL AGENCY ORDER MODI FYI NG THE
ADM NI STRATI VE LAW JUDGE' S DECI SI ON AND ORDER

United States of Anmerica, Conplainant, v. New E Rey Sausage
Conpany, Inc., Respondent; 8 U S.C. 1324a Proceeding; Case No. 8100080.

Modi fication by the Chief Administrative Hearing Officer of the
Adm ni strative Law Judge's Order and Deci sion

On July 7, 1989, the Honorable Robert B. Schnei der, t he
Adm ni strative Law Judge assigned to this case, issued an Order regarding
the above-styled proceeding entitled "~ “Decision and Oder.'' The
Adm nistrative Law Judge's Oder was issued after a hearing, which
transpired over February 28, March 1-2, 1989. On July 19, 1989, the
I mmigration and Naturalization Service (hereinafter INS) filed a request
for adm nistrative review of the Admi nistrative Law Judge's Deci sion and
Order with the Ofice of the Chief Administrative Hearing O ficer.

Pursuant to Title 8, United States Code, Section 1324a(e)(6) and 28
C.F.R 68.52, (hereinafter the Rules) the Chief Administrative Hearing
O ficer, upon review of the Adnministrative Law Judge's Decision and
Order, and in accordance with the controlling section of the Imrgration
Reform and Control Act of 1986 (hereinafter I RCA) supra. nodifies the
Adm ni strative Law Judge's Deci sion and O der.

On August 11, 1988, the United States of Anerica, by and through its
agency, the INS, filed a conplaint with the Ofice of the Chief
Adm nistrative Hearing O ficer agai nst the Respondent, New El Rey Sausage
Conpany, |Incorporated. The conplaint charged the Respondent wth
violations of |IRCA Specifically, the INS alleged two counts of
unlawful ly continuing to enploy two individual aliens not authorized to
work in the United States, violating 8 U . S.C. 1324a(a)(2), (Counts | and
1), and two counts of failing to properly conplete two Enploynent
Eligibility Verification
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Forms (Fornms 1-9), violating 8 U S. C 1324a(a)(1)(3), (Counts IIl and
V).

As a result of the hearing and post-hearing briefs, the
Adm nistrative Law Judge concluded in his Oder that Respondent did
knowi ngly continue to enploy two unauthorized aliens and therefore
violated Counts | and |Il. However, the Adm nistrative Law Judge disnissed
Counts Ill and 1V, holding that the INS based these counts on alleged
violations for which it had failed to issue a citation while under a
statutory mandate to do so.

The Chief Adnministrative Hearing Ofice has conducted an
admnistrative review of this Decision and Oder and finds the foll ow ng:

1. The attached Menorandum of Law is incorporated into and nade part
of this Oder.

2. The Adm nistrative Law Judge's Decision and Order dated July 7,
1989, is hereby nodifi ed.

3. The Chief Administrative Hearing Oficer has jurisdiction to
review the Decision and Order of the Adninistrative Law Judge pursuant
to 8 U S.C. 1324a(e)(6) of IRCA

4. The INS failed to issue a citation during the citation period
although it had reason to believe the Respondent may have violated the
enpl oynent verification system provisions of |RCA therefore, Counts |11
and IV were properly di sm ssed.

5. The INS regulation at 8 CF. R 274a.9(c) is not null and void as
being inconsistent with 8 U S.C. 1324a(i)(2).

6. The INS nay use factual allegations stated in a citation in a
subsequent Notice of Intent to Fine.

7. Enpl oyers who are cited for paperwork violations have a duty to
correct deficient enploynent verification forns.

8. The request by INSto reviewthe Adninistrative Law Judge's O der
Granting in Part and Denying in Part Conplainant's Post Hearing Mtion
for Admi ssion of Exhibits, dated June 21, 1989, is untinely and is not
subject to an administrative review by the Chief Administrative Hearing
Oficer.

Based on findings and conclusions as set forth in the attached
Menmor andum of Law in support of this Oder, | hereby nodify the
Admi nistrative Law Judge's Decision and Order of July 7, 1989, pursuant
to 8 U S.C. 1324a(e)(6).

SO ORDERED.

August 4, 1989.

B. JACK RI VERS
Acting Chief Adninistrative Hearing Oficer
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant, v. New E Rey Sausage
Conpany, Inc., Respondent; 8 U S.C. 1324a Proceedi ng; Case No. 88100080.

VEMORANDUM OF LAW I N SUPPORT OF FI NAL AGENCY CORDER BY THE CHI EF
ADM NI STRATI VE HEARI NG OFFI CER

l. SYNOPSI S OF PROCEEDI NG

On August 11, 1988, the United States of Anerica, by and through its
agency, the Immigration and Naturalization Service (hereinafter the INS),
filed a conplaint with the Ofice of the Chief Adninistrative Hearing
O ficer against the Respondent, New El Rey Sausage Conpany, | ncor porated.
The conplaint charged the Respondent with violations of the Imrgration
Ref orm and Control Act of 1986 (hereinafter IRCA). Specifically, the INS
all eged two counts of unlawfully continuing to enploy two individual
aliens not authorized to work in the United States, violating 8 U S. C
1324a(a)(2), (Counts |I and Il), and two counts of failing to properly
conplete the Enploynent Eligibility Verification Fornms (Fornms 1-9),
violating 8 U S.C. 1324a(a)(1)(B), (Counts IIl and IV).

On August 29, 1988, the Chief Adnministrative Hearing Oficer
assigned this matter to the Honorabl e Robert B. Schneider, Adm nistrative
Law Judge. The hearing was held in Los Angeles, California, on February
28, March 1-2, 1989.

On June 21, 1989, following a nmotion filed by the INS, the
Adm ni strative Law Judge issued an Order Granting in Part and Denying in
Part Conpl ai nant's Post Hearing Mtion for Adm ssion of Exhibits.

On July 7, 1989, the Administrative Law Judge issued the Decision
and Order on the case. The Administrative Law Judge found in favor of the

governnment as to Counts | and Il, holding that the Respondent knowi ngly
continued to enploy two unauthorized aliens. The Admi nistrative Law Judge
di smissed Counts Ill and |V, holding that the Conplai nant based these

counts on alleged violations for which the INS had failed to issue a
citation while under a statutory nandate to do so.

On July 19, 1989, the Ofice of the Chief Administrative Hearing

Officer received a request, filed by the INS, for adm nistrative review
of the July 7, 1989, Decision and Order.
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. SUMVARY OF FACTS

In order to fully understand the Decision and Oder of the
Administrative Law Judge, a brief recitation of the facts of the
proceedi ng i s necessary.

On March 16, 1988, the INS conducted a tel ephonic educational visit
wi th Respondent - enpl oyer regarding enployer responsibility under |RCA
Bet ween March 16 and April 1, 1988, the INS sent Respondent a Notice of
I nspection. On April 1, 1988, the INS conducted an on-site conpliance
i nspection to review Respondent's |1-9 forns. During the hearing, the INS
Special Agent in charge of the inspection testified that there were
nunerous deficiencies in the preparation of the -9 forns by Respondent.
However, the INS did not issue a citation to the Respondent for these
defi ci enci es.

Between April 1 and May 24, 1988, the INS conducted a series of
conputer checks of the alien registration nunbers of Respondent's
enpl oyees on the INS Central Index System (hereinafter CI'S). According
to the CI'S check, nine enployees working for the Respondent reported
alien registration nunbers that had not been issued or that had been
i ssued to persons with nanes other than those of Respondent's enpl oyees.
The results of this conputer check were conveyed to the Respondent in a
Notice of Results of Inspection letter dated May 24, 1988, which was
personal ly delivered to the Respondent by an INS Special Agent on My 25,
1988.

On June 22, 1988, the INS conducted a survey of the Respondent's
busi ness prem ses. The INS secured payroll records of the Respondent and
deternmined that two of the aliens included on the Notice of Results of
| nspection letter of May 24, 1988 had been enpl oyed by Respondent for a
substantial period of time following receipt of the letter. In addition
during the course of the surveillance, the INS apprehended one of the
al i ens who had been included on the May 24, 1988, letter. This individua
was subsequently found to be a deportable alien by an I mr gration Judge.

The INS Special Agent in charge of the survey also testified that
the INS reviewed the Respondent's 1-9 forms and found them to be
identical to the forns that were reviewed on April 1, 1988.

[11. COVPLAI NANT' S CONTENTI ONS

The INS maintains that: (1) the Chief Administrative Hearing O ficer
has jurisdiction to review the Admnistrative Law Judge's Decision and
Order pursuant to 28 C.F.R 68.52; (2) the Administrative Law Judge was
incorrect in his finding that the INS is precluded fromusing the factua
allegations stated in a citation in a subsequent Notice of Intent to
Fine; (3) the Adnministrative Law Judge was incorrect in his finding that
the INS regulation 8 CF.R
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274a.9(c) is inconpatible wth 8 US. C 1324a(i) (2); (4) the
Adm ni strative Law Judge was incorrect by indicating in footnote 5 of the
Decision and Order, that enployers have no affirmative duty to correct
deficient 1-9 forns; and (5) the Adninistrative Law Judge was incorrect
in finding that the sworn affidavit of one of the Respondent's enpl oyees
was not admni ssi bl e evidence.

V. RESPONDENT' S CONTENTI ONS

During the proceeding, the Respondent contended: (1) the INS was
under a statutory nandate to issue citations for violations of |RCA
during the period June 1, 1987 to May 31, 1988, and as the INS failed to
do so in this instance, the entire conplaint against Respondent should
be dism ssed (Respondent's Post Hearing Brief at pp. 3-6); and (2) that
the Adnministrative Law Judge was correct to deny adnmitting the sworn
af fidavits of Respondent's enployees as they were inpernissible hearsay.
(Respondent's Points and Authorities in Qpposition to Conplainant's
Motion for Reconsideration of Court's Ruling Denying Adm ssions of
Exhi bits).

V. THE ADM NI STRATI VE LAW JUDGE' S DECI SI ON AND ORDER

The Adninistrative Law Judge issued his Decision and Order on July
7, 1989. In regard to Counts Ill and 1V, the Adnministrative Law Judge
made the foll owi ng concl usi ons:

1. In order for a regulation inplenenting IRCA to be valid, its
| anguage nust be consistent with the | anguage of Title 8 Section 1324a.

2. Insofar as the language of 8 C.F. R 274a.9(c) is not consistent
with the language of 8 U S. C. 1324a(i)(2), no weight shall be accorded
to the regul ation because it is not valid.

3. The effective dates of enforcenment tinetables, including the
12-nmonth First Ctation Period, are set out in the statute at Section
1324a(i) of Title 8 of the United States Code.

4. The tolling date of the 12-Month First Citation Period was My
31, 1988.

5. Conplainant INS conducted a conpliance inspection of Respondent
prior to May 31, 1988, and determ ned that, anongst ot her
““deficiencies,'' Respondent had failed to properly conplete Section 2
(" " Enployer Review and Verification'') on the Enployment Eligibility
Verification Forns (Forns 1-9) of Vasquez (Count 111) and Guznman (Count

V).
6. Conplainant had reason to believe that Respondent nmy have

vi ol ated subsection (a) prior to May 31, 1988 with respect to the Forns
| -9 of Vasquez and Guzman.

546



1 OCAHO 78

7. Conplainant, pursuant to 8 U S.C. 1324a(i)(2) had a nmandatory
duty prior to May 31, 1988, to issue a citation in instances where it had
reason to believe that a violation nmay have occurred and, further, not
to conduct any subsequent proceeding on the basis of such alleged
violation or violations.

8. Conplainant did not issue a citation to Respondent even though
Conpl ainant had reason to believe that Respondent nmy have violated
subsection (a) prior to May 31, 1988 in that Respondent, as of April 1,
1988, had failed to properly conplete section 2 of the Forns |-9 for
Vasquez and Guznan.

9. Since Conplainant did not issue a citation in an instance where
it had a statutory obligation to have done so, it shall not be pernitted
to conduct any further proceeding on the basis of the alleged violations
that were subsequently set forth in Counts Ill and IV for which it should
have i ssued the citation.

10. Counts 11l and IV are di sm ssed.

VI . REVI EW AUTHORI TY OF THE CHI EF ADM NI STRATI VE HEARI NG OFFI CER

Section 8 U S.C. 1324a(e)(6) of |IRCA speaks to administrative
appel l ate revi ew

The deci sion and order of an administrative |aw judge shall becone the final agency
decision and order of the Attorney General unless, within 30 days, the Attorney
Ceneral nodifies or vacates the decision and order, in which case the decision and
order of the Attorney General shall beconme a final order under this subsection. The
Attorney General may not delegate the Attorney General's authority under this
paragraph to any entity which has review authority over inmmgration-related
natters.

This statute gives the Attorney General review authority over the
deci sion and order of an Administrative Law Judge. The Attorney General
del egated this power to the Chief Adnministrative Hearing Oficer, an
official having no review authority over other inmmigration-related
matters. 28 C.F. R 68.2(d).

According to the statute, the Attorney General may, within thirty
days from the date of the decision, issue an order which nodifies or
vacates the Adm nistrative Law Judge's decision and order. Thus, the
statute and rules contenplate that the Adnministrative Law Judge's
decision is an initial decision in conformance with Section 557 of the
Admi nistrative Procedure Act. The Adnministrative Law Judge's decision
becones final unless it is nodified or vacated by the Chief
Adm nistrative Hearing Oficer. This policy acknow edges the strong
possibility in this new area of developing law that a proceeding may
represent a test case and that an Administrative Law Judge's decision
will be tantanount to developing policy in an area that is largely
unsettled. A provision that pro-
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vides for review authority contenplates this scenario and insures that
policy decisions will be nade by that agency head.

Thus, the Chief Administrative Hearing Oficer has jurisdiction to
review this Decision and Order of the Adm nistrative Law Judge pursuant
to the controlling statute.

ViI. THE ADM NI STRATI VE LAW JUDGE CORRECTLY DI SM SSED COUNTS 111 AND IV
CF THE COVPLAINT AS THE INS FAILED TO | SSUE THE STATUTORI LY MANDATED
Cl TATI ON

The Immgration Reform and Control Act of 1986 provides for a
12-nmonth first citation period under which enployers who violate the
provisions of IRCA for the first tine during the period will not be
assessed the civil penalties, but rather will be given a citation
indicating that a violation has occurred. Specifically, 8 US.C
1324(i)(2) states:

In the case of a person or entity, in the first instance in which the Attorney
General has reason to believe that the person or entity my have violated
subsection (a) during the subsequent 12-month period, the Attorney General shall
provide a citation to the person or entity indicating that such a violation or
vi ol ations may have occurred and shall not conduct any proceeding, nor issue any
order, under this section on the basis of such alleged violation or violations.

The statute states that the Attorney GCeneral "~“shall provide a
citation'' in the first instance that the Attorney CGeneral has "~ "reason
to believe'' that an enployer "“may'' have violated the provisions of

IRCA relating to the hiring of unauthorized aliens or the enploynent
verification system

The plain neaning of the statute provides that at any tinme the INS
has reason to believe that provisions of | RCA may have been violated, the
INS is required to issue a citation during the citation period. This
requi renent exists notw thstandi ng any subsequent interpretation of the
statute through regulation, or through any interpretation of enacted
regul ati ons.

The purpose of the citation period was to provide enployers with an
educational period during which they would not be assessed with civi
penalties, but instead would be provided with a warning as to the type
of penalties they could be liable for in the event of future violations.
In addition to the citation period s educational purpose, the period was
al so intended to provide notice to enployers of the consequences they
woul d face for violating the provisions of | RCA. The legislative history

of IRCA states that the citation “"is intended to serve as a persona
notification to an offending enployer as to the existence of a Federal
prohibition on the enploynment of undocunented aliens, as well as a
warning as to the penalties that will be applied in the event of further
violations.'' HR Rep
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No. 682, 99th Cong., 2d Sess., pt. 1, at 58, reprinted in 1986 U.S. Code
Cong. & Adnmin. News 5649, 5662.

The Adm nistrative Law Judge correctly pointed out that the INS, at
the time of its initial conpliance inspection on April 1, 1988, had
sufficient information to reasonably believe that the Respondent nmay have
violated the enploynent verification provisions of |RCA Therefore, the
INS was under a statutory mandate to issue a citation at that tine. Such
a citation would have served the educational purpose intended by Congress
as well as providing the Respondent-enployer with the required personal
notification.

One can only speculate as to whether the issuance of a citation
following the April 1, 1988, conpliance inspection would have caused the
Respondent to conply with the enploynent verification systemand correct
the deficient forns |1-9. However, we need not reach that issue here; the
fact is that the INS failed to issue a citation in an instance that it
was under a statutory nandate to do so.

Accordingly, the Administrative Law Judge's decision to dismss
Counts Il and IV is affirnmed.

In addition, the reasoning that the Admi nistrative Law Judge applied

as to why Counts | and Il cannot be dism ssed under the same logic is
also affirmed. As noted by the administrative Law Judge, "~ “the factual
al l egations pertaining to Counts | and Il which, while initially being

i nvestigated prior to May 31, 1988, were not sufficiently conclusive to
warrant any kind of prosecution or even the inplication of a prosecution,

including the issuance of a citation, until after My 31, 1988, when
these sane factual allegations were developed further by subsequent

i nvestigation. . . .'' Decision and Order, p. 16.

VI, THE I NS REGULATI ON AT 274a.9(c) 1S NOT NULL AND VO D AS BEI NG
| NCONSI STENT WTH 8 U. S. C. 1324a(i)(2)

The Adninistrative Law Judge, in his Decision and Order, has ruled
that the INS regulation at 274a.9(c) is inconsistent with Section

1324a(i)(2) of the statute, in that, ~“under a plain reading, [the
regul ation] significantly narrows the scope of circunstances in which the
INS was required to issue a citation.'' Oder and Decision, p. 14.

Specifically, 8 CF. R 274a.9(c) states:

If after investigation the Service determ nes that a person or entity has viol ated
section 264A of the Act for the first tine during the citation period (June 1, 1987
t hrough May 31, 1988) the Service shall issue a citation

The INS argued that it was not required to issue a citation in this
i nstance because it ““had not concluded its investigation."'
Conpl ainant's Reply Brief, May 8, 1989, pp. 5-6. The Admi nistrative
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Law Judge correctly pointed out that the standard for issuing a citation
is “reason to believe [an enployer] nmay have violated [IRCA],'' and to
formulate a standard requiring the INS to conplete its investigation goes
beyond the scope of the statute.

On page 14 of the Administrative Law Judge's Decision and Order, the

regul ation in guestion is m squot ed as stating “Cafter an
investigation,'' which includes the article “~“an'' before the word
““investigation.'' By reading the regulation to state "~ “after an

i nvestigation, an argunent could be made that the regulation narrows
the scope of the statute, requiring the INS to conduct an investigation
before issuing a citation, thus inplying that an investigation is

conpl eted. However, no such article precedes the word " “investigation'
in the regulation. It nmerely states that " “after investigation'' the INS
shall issue a citation. The INS has to conduct sone type of investigation

in order to reach the required standard of a "~“reason to believe [an
enpl oyer] nmay have violated [IRCA].'' The words " “after investigation''
fully contenplate that sone investigation is necessary to reach that
st andard. However, the regul ati on does not necessarily narrow the scope
of the statute as a plain reading of " “after investigation'' does not
require that the investigation be conpl et ed.

The words "~ “after investigation,'' in the regulation, should be

construed so as to be consistent with the statute's requirenent that a
citation be issued after the INS “~"has reason to believe [an enpl oyer]
may have violated [IRCA].'' "~ "An admnistrative regulation, like a
statute, is subject to the nornal rules of statutory construction, and
is to be construed to effectuate the intent of the enacting body."''
Har ni shfeger Corp. v. U.S. Environnental Protection Agency. 515 F. Supp
1310, 1314 (E.D. Ws. 1981). "“Aregulation nust be interpreted so as to
harmoni ze with and further and not to conflict with the objective of the
statute it inplenments.'' Trustees of Indiana Univ. v. United States, 618
F.2d 736, 739 (Ct.d . 1980). Even if the wording ~“after investigation'
i s considered anbiguous, it still should be interpreted to be consi stent
with the statutory l|language. "~ ~Were there is an interpretation of an
anbi guous regul ati on which is reasonable and consistent with the statute,
that interpretation is to be preferred.'' United Tel econmunications, |nc.
v. Conmi ssioner, 589 F.2d 1383, 1390 (10th Cir. 1978), cert. denied 442
U S 917 (1979).

Accordingly, the Decision and Order of the Adnministrative Law judge
is nodified to hold that 8 CF. R 274a.9(c) is not null and void as being
inconsistent with 8 U . S.C. 1324a(i)(2).
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I X. CLARI FI CATI ON OF CURRENT STATE OF THE LAW REGARDI NG A Cl TATI ON AND
SUBSEQUENT LIABILITY PROCEEDI NG AND EMPLOYER S DUTY TO CORRECT
VIO ATI ONS OF COVPLI ANCE W TH THE EMPLOYMENT VERI FI CATI ON SYSTEM

The Adnministrative Law Judge, in his Decision and Oder, has
addressed two issues in footnotes which have pronpted the INS to request
an adm nistrative review by the Chief Admnistrative Hearing O ficer.

Al though these two issues do not affect the end result of the
Decision and Order, due to the fact that the Administrative Law Judge has
rai sed the issues, and the fact that the INS was sufficiently concerned
to request administrative review of the issues, it is incunbent on this
office, for the sake of clarity, to address the current state of the | aw

A The INS Can Use Factual Allegations Stated in a Ctation in a
Subsequent Notice of Intent to Fine.

The Adm nistrative Law Judge, in his Decision and Order at footnote
4 (pp. 13-14), discusses the issue of the use of factual allegations that
served as the basis of a citation in subsequent liability proceedings.

Thi s i ssue need not have been raised in the Decision and Order since
there was no citation provided to the Respondent. However, because the
i ssue was addressed by the Administrative Law Judge in his dicta, and
subsequently raised by the INS in their request for admnistrative
review, it is incunbent on this office to clarify the current state of
the | aw.

In footnote 4, the Adninistrative Law Judge states:

The up-shot of this cited provision [1324a(i)(2)] requires, as | see it, that in
cases where a citation has been issued, INS (as a delegate of the Attorney General)
is precluded fromre-using the factual allegations that served as the basis of the
first ““instance'' of violation (as incorporated into the citation) in any
subsequent liability proceedi ng.

Deci sion and Order, pp. 13-14.

While this statenent apparently inplies that the INS is precluded
fromusing the factual allegations stated in a citation in a subsequent
Notice of Intent to Fine (hereinafter NIF), the Adnministrative Law Judge
gualifies this by stating:

. if INS goes on to issue a NIF, after May 31, 1988, the factual allegations
in the NIF nmust be temporally distinguishable from factual allegations which
supported the initial decision to issue a citation even if they involve otherw se
simlar subject matter (which is, or may be, indicative of an on-going refusal to
remedy a violative situation).

Deci sion and Order, p. 14.
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Despite the Administrative Law Judge's qualifying statenent, the
footnote goes on to state that the INS nade a tactical decision not to
issue a citation to Respondent following the April 1, 1988, conpliance
i nspection "~ “because [the INS] knew that if it had, the factual
al | egations that would have supported the issuance of the citation would
not have been useable in “any proceeding’ subsequently pursued."'’
Decision and Order, p. 14. It is not clear fromthis conclusion why the
factual allegations contained in the NIF followi ng the discovery of the
paperwork violations during the June 22, 1988, survey could not be
““tenporally distinguishable'' fromthe allegations that woul d have been
used as the basis for a citation following the April 1, 1988, conpliance
i nspection had such a citation been issued.

The Chief Administrative Hearing Oficer wishes to make it clear
that the reason for affirmng the disnmissal of Counts IIl and IV of the
conpliant is that the INS failed to issue the statutorily mandated
citation following the April 1, 1988, conpliance inspection, thereby
denying the Respondent the educational opportunity and personal
notification that Congress intended the citation to provide. Any
speculation as to the effect that a citation would have had (had a
citation been issued) on the subsequent issuance of the NF has no
rel evance to this proceeding.

Moreover, the current state of the |aw on the issue of allegations
used in a citation is quite clear. There are two cases addressing this
i ssue which have precedent value: Mester Manufacturing Co. v. United
States, 88-7296 (9th Cr. June 23, 1989) aff'g United States v. Mester
Manuf acturing Co., OCAHO Case No. 87100001, (July 1, 1988); and United
States v. Big Bear Market, OCAHO Case No. 88100038 (May 5, 1989).

In the Mester case, the Administrative Law Judge addressed this
issue in a situation in which a citation had been issued against the
enpl oyer by the INS. In his Decision and Order, the Administrative Law
judge stated ""[i]t is immterial whether or not the citation conprehends
the same type or a different type of violation, or a violation with
respect to the sane enployee, as that which forns the basis of the
subsequent enforcenent action.'' Mester Mnufacturing Co., p. 12.
(emphasis added). It is inplicit from this holding that there is no
perpetual imunization granted to an enployer for violations that were
set out in a previously issued citation. The findings of the
Adm ni strative Law Judge have been upheld by the 9th Circuit. Mester
Manufacturing Co. v. United States, supra.

This sane issue was addressed nore directly in the Big Bear Market
case, in which the Respondent argued that once paperwork violations are
included in a citation, the INSis barred fromall eg-
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ing and enforcing any future paperwork violations with respect to the
same enploynment of the individuals accounted for in the citation. Big
Bear Market, p. 18. The Administrative Law Judge did not agree with this
reasoni ng and hel d:

The statute provides a grace period only for first violations which occurred during
the 12-nmonth citation period; subsequent violations are actionable whether
occurring within or after that period and whether or not involving violations
alleged in the original citation. To conclude otherwi se would be contrary to the
purpose of the statute by effectively inmmunizing enployers who upon citation of
violations failed or chose not to correct them | conclude that an enployer's
failure or refusal to correct violations alleged in a citation constitutes a second
or further violation of IRCA for which a notice of intent to fine may issue.

Big Bear Market, p. 18.

The Adninistrative Law Judge went on to conclude that ~"[t]he fact
that a citation addressed a particular violation does not preclude that
violation, if uncorrected, from fornming the prenise for issuance of an
NIF.'' Big Bear Market, p. 19.

Any interpretation of 8 US. C 1324a(i)(2) that inplies that
enpl oyers are immunized from any further actions against them nerely
because the violations have appeared in a citation would frustrate the
fundanental purpose of the enployer sanction provisions of | RCA

Accordingly, the Decision and Order of the Adnministrative Law Judge
is nodified to the extent that any inplication in the Decision and O der
that the INS is precluded from bringing action against an enpl oyer for
violations which had previously been alleged in a citation does not
conformto the current state of the | aw

B. Enpl oyers Who Are Cited for Paperwork Violations Have a Duty to
Correct Deficient |1-9 Forns

The Adm nistrative Law Judge, in his Decision and Order at footnote
5 (pp. 16-17), states:

Thus, the Service [the INS] policy on “~“correcting'' "“deficient'' |1-9 Forns does
not seem to ne, to be based on a legally authoritative textual source (i.e. the
statute or properly consistent inplenenting regulations) and therefore should not
serve as a basis for its clainming that it had not "“conpleted its investigation''
of Respondent's paperwork violations prior to the term nation date of the one-year
citation period on May 31, 1988.

Deci sion and Order, p. 17.

Wiile the Administrative Law Judge relates his finding about
correcting deficient 1-9 forms to the claimby the INS that they had not
conpl eted their investigation, the INS expressed concern in their request
for admnistrative review that this finding inplies that enployers have
no affirmative duty to correct deficient -9 forns.

553



1 OCAHO 78

The issue of whether enployers have a duty to correct deficient 1-9
forms was al so addressed in the case United States v. Big Bear Market,
supra. As quoted above, the Adninistrative Law Judge concluded "“that an
enployer's failure or refusal to correct violations alleged in a citation
constitutes a second or further violation of IRCA for which a notice of
intent to fine may issue.'' Big Bear Market, p. 18. The Administrative
Law Judge further held that “~“the statutory requirenent to conply with
the enploynent verification systemis a pervasive and continui ng one.

The obligation to conply being continuous, liability for
nonconpl i ance is continuous also.'' Big Bear Market, pp. 18-19.

The thrust of the enploynent verification system is to have
enpl oyers docunent the work authorizations of enployees hired. Failure
to properly docunent the work authorizations according to the provisions
of 8 U S.C. 1324a(b) can result in a citation during the citation period
or civil nonetary penalties. As with any law, one of the purposes of
issuing citations to violators is to ensure that future violations wll
not occur.

In addition, the statute provides that a higher civil nonetary
penalty wll be assessed against enployers for repeated paperwork
violations. Specifically, 8 U S C 1324a(e)(5) states, in part, that
““[i]n determining the amount of the penalty, due consideration shall be
given to . . . the history of previous violations."' It is inplicit from
the reading of this part of the statute that following a violation, if
an enpl oyer does not conply with the enploynent verification system the
civil nonetary penalties assessed agai nst the enployer for any subsequent
paperwork violations nmay be increased.

Accordingly, the Decision and Order of the Adnministrative Law Judge
is nodified to the extent that any inplication contained in the Decision
and Order that enployers have no duty to correct deficient 1-9 forns does
not conformto the current state of the |aw

X THE CH EF ADM NI STRATI VE HEARI NG OFFI CER W LL NOT REVI EW THE ORDER
REGARDING ADMSSIBILITY OF THE SWRN AFFIDAVIT OF ONE OF
RESPONDENT' S _EMPLOYEES

On June 21, 1989, the Administrative Law Judge issued an O der
Granting in Part and Denying in Part Conplainant's Post Hearing Mtion
for Adm ssion of Exhibits, in which he denied the adnmissibility of
Conmplainant's Exhibit C 14, the sworn affidavit of one of Respondent's
enpl oyees, as hearsay.

According to 28 C. F.R §8-68.52, any request for admnistrative

revi ew should have been nmade within five days of the date of the Oder.
Had the Conpl ai nant been sufficiently concerned about how
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the exclusion of this exhibit would affect the decision in this case, a
timely request for review of the Order shoul d have been nmde.

There was no tinely request for review of the Adnministrative Law
Judge's Order of June 21, 1989. The Chief Administrative Hearing O ficer
did not vacate or nodify this Order within thirty days of the date of the
Order. Therefore, according to 8 U S.C. 1324a(e)(6), the Administrative
Law Judge's Order becane the Final Order on July 21, 1989.
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