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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant v. Edith Fine, Respondent; 8
U S.C. 8§ 1324a Proceeding; Case No. 89100363.

CRDER OVERRULI NG MOTI ON FCR DEFAULT JUDGVENT, W THOUT PREJUDI CE TO
FI LI NG A RENEVEED MOTI ON, AND REJECTI NG RESPONDENT' S NOTI CES FOR
ADDI TI ONAL TI ME

(Cctober 25, 1989)

My order issued Cctober 11, 1989 considered but denied respondent's
notion for reconsideration of ny prior order of Septenber 20, 1989 which
had denied her nmotion “~"to quash'' the conplaint. The Cctober 11 order
explained that | was acting on the notion for reconsideration wthout
awaiting a response from conplainant to the notion

Subsequent|ly, by notion dated Cctober 13, 1989, filed on October 18,
conpl ai nant asks for default judgnent against respondent, accurately
reciting that respondent had yet to file an answer to the conplaint. It
may be specul ated that conplainant's notion for default crossed in the
mail with ny order of COctober 11, 1989. Wether it did or not, | treat
it as premature in recognition that ny order of Cctober 11 postponed the
deadline date until October 23, 1989, for receipt by ne of a tinely
answer by respondent to the conplaint in this case. Accordingly, the
notion is denied, wthout prejudice, however, to filing of a new notion
for default decision.

An answer in this case is overdue. |Instead of receiving an answer
not later than OCctober 23, 1989, respondent's counsel has filed two
pl eadi ngs, each of which certify that service was effected by nmail on
Oct ober 18, 1989:

The first docunent entitled Notice of Interlocutory Appeal
asserting that respondent has filed in the United States Court of Appeals
for the Eleventh Crcuit for inmmediate judicial review of ny October 11,
1989 order requests that | stay further proceedi ngs pending disposition
of that appeal, ““including the tine for filing an answer and the notion
for default filed by Conplainant. t
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The second docunent entitled Notice recites as the apparent basis
for the request that | ~“grant appropriate extension of tine to reply to
any pleadings that nay be filed within the stated tine period,'' that
counsel, “"a solo practitioner, will be out of the country from Cctober
19 through Cctober 31, 1989.''

Bot h requests are deni ed:

(1) An answer coul d have been filed w thout prejudice to respondent’'s having naintained the
obj ections previously asserted by her. | can not specul ate whether the court w |l consider
the assertions raised before me initially and reiterated in the first docunent, arising as
they do on interlocutory appeal, and stermming in any event not fromany forthright challenge
to the subpoena but rather from counsel's advice not to conmply until he could determ ne the
| awf ul ness of the subpoena. No case has been nade or suggested that would justify a stay
pendi ng di sposition of the asserted appeal to the Eleventh Circuit.

(2) As to the second docunent, reliance on counsel's unavailability from October 19 through
Oct ober 31 as the basis for an extension of time to respond to pleadings in this case is
particularly inappropriate. Respondent's counsel was aware from the date he received ny
Oct ober 11 order, clearly not later than Cctober 18, 1989, that an answer was due to be
received by the judge not later than Cctober 23, 1989. Had respondent, by counsel, intended
to neet even that |ong-del ayed deadline for tendering an answer, she could not have waited
much past the 18th to assure receipt here on the 23rd.

SO ORDERED.
Dated this 25th day of Cctober, 1989.

MARVI N H. MORSE
Adm ni strative Law Judge
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