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8 C.F.R. § 1003.0(b) 

EOIR does not allow individuals to appear in immigration court before an immigration judge and 

engage in legal advocacy on behalf of a respondent without being recognized as the respondent's 

legal representative. The only individuals authorized to directly participate in immigration court 

proceedings through the provision of legal representation to respondents 1 are those who (1) are 

authorized to provide representation under 8 C.F.R. § 1292.1 (attorneys and qualifying law 

students, law graduates, reputable individuals, accredited representatives, and accredited officials), 

(2) have completed registration with EOIR through eRegistry, to include receipt of an EOIR ID,

and (3) have filed a Form EOIR-28, Notice of Entry of Appearance as Attorney or Representative

Before the Immigration Court. 8 C.F.R. §§ 1003.17, 1240.3, 1292.l(e).

These requirements protect respondents, attorneys, and immigration judges and help to ensure the 

integrity of immigration court proceedings. When an appearance is made by a person acting in a 

representative capacity, his or her personal appearance and signature on Form EOIR-28 constitutes 

a representation that, under the provisions of 8 C.F.R. part 1003, he or she is authorized and 

qualified to represent individuals and will comply with the EOIR Rules of Professional Conduct 

in 8 C.F.R. § 1003.102. The filing of the EOIR-28 requires the EOIR ID, which works to ensure 

1 This PM addresses only the actual appearance of a non-representative at an immigration court hearing before an 
immigration judge. It does not address a non-representative's preparation or filing of materials outside of a court 
hearing. It does not address a non-representative who testifies as a witness in a particular case. It does not address a 
non-representative who simply wishes to attend an immigration court proceeding as a member of the public, and 
nothing in the instant PM should be construed as affecting applicable regulations regarding public access to 
immigration court hearings, e.g. 8 C.F.R. § 1003.27. Finally, it does not address participation in the Legal Orientation 
Program or programs under the Department of Homeland Security's National Detention Standards, both of which 
occur outside of court proceedings. 
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not change the central tenet expressed by that Memorandum: "the Friend of the Court 1s, 

fundamentally, an aid to the court and not an advocate." Id. at 2. 

More specifically, this PM reaffirms the O'Leary Memorandum's guidance that "given the Friend 
of the Court's advisory role, he or she can file no pleadings or motions of any kind, can reserve no 
exception to any ruling of the court, and of course cannot prosecute an appeal," and "[t]he Friend 
of the Court is without authority to accept or concede service, admit factual allegations, enter 
pleadings, request a removal order, seek relief (including voluntary departure), or exercise or 
waive rights on behalf of the respondent." Id. (internal quotations and citations omitted); see also 
United States v. Board of County Commissioners of the County of Otero, 184 F. Supp. 3d 1097, 
1117 ( D.N.M. 2015), affd, 84 3 F.3d 1 208 (10th Cir. 2016), cert. denied, 1 38 S. Ct. 84, 199 L. Ed. 
2d 184 ( 2017) ("' [ A ]n amicus curiae is not a party and has no control over the litigation and no 

right to institute any proceedings in it[;] nor can it file any pleadings or motions in the case.' ... 
Moreover, '[t]he named parties should always remain in control, with the amicus merely 

responding to the issues presented by the parties.' ... 'An amicus cannot initiate, create, extend, or 
enlarge issues.' ... Consistent with this limited role, an amicus may not introduce an issue into a 
case or seek relief that is not raised or requested by the parties." (cleaned up)). 

In short, the hallmarks of an amicus curiae are its impartiality and dispassionate willingness to 

assist a court. United States v. State of Michigan, 940 F.2d 14 3, 165 (6th Cir. 1991) ("The position 

of classical amicus in litigation was not to provide a highly partisan account of the facts, but rather 

to aid the court in resolving doubtful issues of law."); see also Pagano, 606 F. Supp. at 1568 

("' Where a petitioner's attitude toward the litigation is patently partisan, he should not be allowed 

to appear as amicus curiae.'" (quoting Casey v. Male, 164 A.2d 374 (Essex Cty. Ct. 1960)); United 

States v. Gatti, 755 F. Supp. 1157, 1159 (E.D.N.Y. 1991) ("Rather than seeking to come as a 

'friend of the court' and provide the court with an objective, dispassionate, neutral discussion of 

the issues, it is apparent that the [putative amicus curiae] has come as an advocate for one side, 

having only the facts of one side at the time. In doing so, it does the court, itself and fundamental 

notions of fairness a disservice."). 

Despite extensive case law and the clear guidance in the O'Leary Memorandum, confusion may 
nevertheless arise regarding situations in which an individual seeks to appear as an amicus curiae 
in immigration court, but also wishes to advocate on behalf of one party.9 Following the O'Leary 
Memorandum, the instant PM reiterates that it is not appropriate for an immigration judge to 

recognize as an amicus curiae an individual or organization that is, in fact, advocating on behalf 
of one party or to countenance motions, pleadings, waivers, or other forms of legal advocacy 
rendered in open court by such an individual on behalf of a party. See O'Leary Memorandum at 2 
(" ... given the Friend of the Court's advisory role, he or she can file no pleadings or motions of 
any kind, can reserve no exception to any ruling of the court, and of course cannot prosecute an 
appeal. .. The Friend of the Court is without authority to accept or concede service, admit factual 

Children (Dec. 20, 2017). Accordingly, in superseding the O'Leary Memorandum, the instant PM need not address 
any of these issues. 
9 To the extent that individual immigration courts previously may have engaged in practices inconsistent with the 
O'Leary Memorandum, this PM reiterates that an amicus curiae is an aid to the court and not an advocate on behalf 
of one party. 
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