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IN THE MATTER OF THE CLATM OF

FOREIGN CLAIMS SETTLEMENT COAMISSION
' OF THE UNITED STATES
Washington, D.C. 20579

. ‘ : Claim No. CU-0019
. THE SCHWARZEWBACH HUBER COMPANY - : T
, g R " Decision No. CU- 21

Under the Internationél'Claims Settlement
Act of 1949, as amended
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PROPOSED DECISION

This claim-against the Govermment of Cuba, under Title V of the

“International Claims Séttlement Act of 1949, as smended, for $1,710.72

was presented by The Schwarzenbach Huber Company, baéed'upon the as-~
serted loss of payment for merchandise shipped to Cuba.

UnderkSection 503 of the Internation2l Claims Settlement Act of 1949,
as emended (64 Stat. 125 69 Stat. 5523 72 Stat. 527; 78 Stat. 1110; 79
Stat. 988) the Commission is given JuT;SdlCtlon over claims of natlonbls
of the United States agasinst the Govermment of Cuba. That section
provides that the Commission shall receive and determine in accordance
with epplicable suostanbw*e law, including internat 1onal law, the amount
and validity of claims by nationsls of the United States against»the.
Govermment of Cuba arising since Janusry 1, 1959 for

() . . . losses resulting from the nationalization,

enmmwr%hm,iMErmniono”oﬂmrt"dn:m,oﬁ

special measures directed against, property including

eny rights or interests therein owned wholly or

pﬁrtW“T ly, directly or indirectly at the time oy

navionals of the United States, . . . :
Sectioh 50l of the Act prbvides, as to Owneréhip.of Clzims, that

© (2) ‘A claim sh2ll not be considered under section 503(2)
of this title unless the. property on which the c¢laim was
based was owned wholly or partially, directly or indirectly by
~.& national of the United States on the date of the lossand

if considered shzll be considered only to the exteQubthe -
[clalm has ‘been held by one. or more na tionzals of the United



not received the funds.
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States continuously thereafter until the date of
filing with the Commission.

Section 502(1) of the~Act defines the term."national of the United .

fStates as . . (B) a corporation or other legal'entity which is -

organlzed under the laws of the Unlted States, or of any State, the

;District of” Columbia, or- the Commonwealth of Puerto Rico, if natural

- persons who are c1tizens of the United States own, directly or 1nd1rectly,

50 -per centum or more of the outstanding capital stock or other benefl
ficial interest of such corporation or entity. . . .

An officer of the claimant corporationbhas certified that thev
claimant_waS'organized in the State of New Jersey and that at all times,»
between 1956 and presentation of this claim on June 11, 1965, more than
50% of the outstanding capital stock of the claimant has been owned. by
United States nationals. The Commission finds, therefore, that claimant‘
is a national of the United States within the meaning of Section 502(1)
(B) of the Act |

Pan American Forwarders, Inc. (FCSC Clainm No. CU—O257) was  the
forwarder of goods which THE SCHWARZENBACH HUBER COMPANY shipped to Cuba,
and which are_the snbject of the SCHWARZENBACchlain. The record
contains a copy of the SCHWARZENBACH invoice No. SA-15892 of September 1,
1959 reflecting the sale to "Tiendas Flogar, S.A.," of Havana, Cuba,

of goods totalling $l,59l.06. Freight, shipping and insurance fees

increased the total to $l,TlO.72. The terms were 60 days sight through

The Trust Company of Cuba. "Tiendas Flogar, S.A.," paid $1,710.72 to

The Trust Company of Cuba on collection No. 1248kL9, on November L,

1959.  This is set-out in a letter of October 8, 1960 from the consignee

~to claimant.

Additionally, the record includes a letter of November 9, 1960
from The Trust Company of'Cuba, to claimant, in which it is stated that
the collectlon was paid [by the con31gnee] and that The Trust Company

of Cuba was still awalting a dollal reimbursement release from the:

: Exchange.Board, a CubanxGovernment agency. Claimant avers that 1t has

N
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 On Seftebber 29, 1959, there ﬁas'published in the Cubsn Official

Gazeffe,‘Cuban Law NoL‘568, which is qfafted iﬁ the'moétbgehéfal terms.,,_

This Léw, in ifs preémble, refers_to Léw.l3 of December 23, 1948 ﬁhich'

organized.the Curr@né& Stabilizétion Fund, granting if the license to

i'u '   regu1ate the intérnational éxchénge.i Law 568 pféceeds to describe

" ‘ ~Wr§ngful acté in the field of international ?xchégge wﬁich adversely
affected the hational‘economy. Specifically, Léw 568 then enumefatéd“'
instances declared to be monetary offenses (Artiéle 1), and provided
punishment for the instigator (Article2);‘ -

Paragraph (6) of-Article 1 designates as an offense, inter alia2'
the transfefring of funds abroad, by ény means, whatever might be fhe
origin §f the fundé, except in authofiéed céses, or those which the
'Curréﬁcy Stabilization Fund might authorize, through the chanﬁels of an

- associated bank or eniity authorized by the National Bank of Cuba. The
- second paragraph. of Article 2 increases the peﬁalty if the offense be
committed by an officer of a bank or other juridical person.

On October 13, 1960 the Government of Cuba publishéd in the Official
Gazette Iaw No..89l,vconcerning the banking structure(of Cuba., .Articlev

]' 12 thereof dissolved the Curréncy'Stabilization Fund and transferfed its
functions to therNational Bank of Cuba. |
| It is clear that channels exisjing,for effecting transfer of funds
to'a lawful'éreditor\abroadvrequired authérization.frém a Cuban Govern—v
ment agency, to be.effeéfed as designated by the Nafioﬁal Bank of Cuba.
The Commission has ascerﬁained, through eXamiﬁation»of a nﬁmber of
claims against the Goﬁernment of Cuba, presented to it, that many C6n-
signees.had paid their drafts to.designated.banks in Cuba for»tranSfer'
| “to claimaﬁts in the United Stateé, and that_fhe matters came tb.a
 standétill ét this pbint, The Cuban banks have frequently inférmed

claimants, as in the case at hand, that permission has been sought, and -

CU-0019 .



reform Which hold that es long as there

R

Jis. awalted to transfer the funds, but the transfers Have not been approved

- The demands'by the Cuban Government on the con31gnee 1n 1mplementa—

;=tlon of Lam 568 1ncluded among other thlngs XPxormatlon and ev1dence

-

as.to tne Cuban agent's commi ss1on; 1ndependenﬁ audit‘of consignee'S‘"

accOunts as well as an audit of the'auditor's.accOunts;;explanation of

'deductlons, exnlanatlon of length of time in passage, compleue list of

consignee's accounts payable. In some lnstances complv ance with these

rdemands would cost the con31gnee more than the amount to be transferred

to‘the.consignor, with the result that consignes, hav1ng paid hls debu,
was deterred from complying with the demands of the Cuban Government.
Although the Commission recognizes.the soverelign authority of a

nation to control its national economy and to ﬁkis~end»regulate foreign

4exchance, nevertheless it also recocnlves that ke law must have that

genuine intention and it must not contravene imiernational law. The
Commission has held in-other programs that a prafibition against. transfer

+ 4

of funds outside of a countrJ is an exer cise of sovereign authority

which, though causing hardship to non-residents having funds.wifhin'the-

country, does not give rise to an international elaim, (See the Claim

of Georgs Evanoff, Claim No. BUL-1005, 10 FCSC Semiann. Rep. [Jan.-

:June 1959] 17, and the Clawm of Tlie Nuresan, Clalm No. RUM-30, 211, sunra

at 111. ) There are aleo numerous decisions concgrning the fact that a

. L

currency refornm resulting in the devaluation of @ nation's currency 1is

an exercise of sovereign authority wnich does nol give rise to a cause

of action,' (See tne Claim of Irene Hill Mascotie, CWalm ‘No, HUNG-20 h35,

“supra, at 28.) There are as well those cases iﬂ.connection with currency

e

s no Eserimination belween

natlonQTS and allena, no clalm under. in ernatioml law arises. (Ses the -

3

CTar'L of I\aro-ln ﬂUI'SL/, Clam Mo. CZ- 1381, 17 E‘”‘SC Se mia r-n.' P,\ep.'w_
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[July-Dec. 1962] 199; and the Cldim of Herbert S. Hale, Clalm No.

E PO-lOll, 15 FCSC Semlann Rep [July—Dec. 1961]' 32. )

It is not suff1c1ent that the regulatlon of foreign exchange be :
the osten31ble purpose when in reallty the law has been enacted or 15
gutlllzed for a purpose‘not in accord w1th 1nternatlonal law. - In this v
connectlon B.A Wortley'states "It has been rlghtly suggested that ‘a
State incurs no llablllty for depreciating its currency or restrlctlng -
its transfer abroad', but that funduly oppressive measures' might{be in

: : o 2 oo
a different category. In Re Claim by Helbert Wagg & Co., ILitd.,

([1956] I A11 E.R. 129; [1956] 2 W.L.R. 183) it became quite clear that
foreign exchange control may be spoligtory in its effects and held to

be illegal and unenforceable abroad." (See Wortley, Expropriatibn in

Public International Law, Cambridge, 1959, p. lOT.) Wortley's note 2

'(above) concerns a discussion of devaluation (E. Lauterpacht, I. &
C.L.Q., vol. V (1956), p. 427). However, Lauterpacht has referred to a
rassage in the opinion in the Wagg case; "This court is entitled to be
satisfied that the foreign law is a genuine fofeign exchange iaw, that
is, a law passed with fhe genu;ne intention of protecting its ecenomy
in times of national stress and for that purpese regulating (inter alia)
the rights.of foreign.ereditors, and 1s not a law passed esteneibly with
that object, bu£ iﬁ reality with some object not in accordance with the
usage of nations. The title and expressed purpose of such legislation
are net’conclusive upon the point." (Note by Lauterpacht, supra, p. 3066).

. After having considered thiskmatter; the Coﬁmission holds that |
~ Cuban Iaw 568 end the Cuban Government's implementation thereef with

reepect %o;the rights of the‘claimaﬁt herein, wes not in realify a

= legitimate exercise of its sovereign autherity to regulate its_foreign

exchange . Rafher, the Commission coﬁcludes that the application of

this law ineofér as the fights of claimant are concefned, constituted>:

an intervention by the Government of Cuba into the,contractualvrights

CU~0019 =
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whlch in effect resulted in: the taklnv of Amerlcan-owned property

_w1th1n ‘the meanlng of Sectlon 503(&) of the Act.

‘ Accordlngly, in. the ins tant claim the Comm1531on finds that clalmant's
property was lost as a result of the intervention by the Government Of' |
Cuba and that, in the absence of evidence to the contrary, the loss
occurred on November 5, 1959, the day after the collection was pald to
The Trust Company of Cuba.

The Commiseion has decided that in payment of losses on claims

- determined purs'nant to Title V of the International Claims Settlement

Act of 1949, as smended, interest should be allowed at the rate of 6%

from the date of loss to the date of settlement (See the Claim of

American Cast Iron Pipe Company, FCSC Claim No. CU-0249 )

Accordlngly, the Commission concludes that the amount of the loss.
sustailned by claimant shall be increased by interest thereon at the'rate '

of 6% per annum from November 5, 1959, the date on which the loss occurred,

to the date on which provisions are made for the settlement thereof.

CERTIFICATION OF LOSS

The Commission certifies that THE SCHWARZENBACH HUBER COMPANY
suffered a.loss, as a result of actions of_the>Government of Cuba,
Within the eCOpe of Title V of the International Claims Settlement
Act of l9h9, as amended in the amount of One Thousand Seven Hundred
Ten Dollars and Seventy-two Cents‘($l,710;72), with interest thereon

at 6% per annum from November 5, 1959, to the date of settlement.

_Dated at Washington, D. C.,

and entered as the Proposed

. Decision of the Commission

e ;;Mcmfz@

Edwand D. Re, Chairman

;zrm ¢ //

. Theodore Jaffe, Comml sfdner

ﬂrﬂ% icd '
‘LaVern ‘R. Dilweg, Comm1551oner
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NOTICE: Pursuant to the Regulétions of the Commission, if no objections'

© are filed within 20.days after service or receipt of notice of this.

Proposed Decision upon the expiration of 30 days after such service or

- receipt of notice, the decision will be entered as the Final Decision
~of the Commission, unless the Commission otherwise orders. (FCSC Reg.,

k5 C.F.R. 531.5(e5-and (g) (1961;)‘)»
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