FORE!GN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES -
WASHINGTON, ’D,c; 20579

)
IN THE MATTER OF THE CLAIM OF
: , Claim No.CU -0097
STEIN, HALL AND COMPANY, INC. ? *
Decision No.CU 200
Under the International Claims Settlement
Act of 1949. as amended i
o

PROPOSED DECISTON

This ciaim against the Government of Cuba, under Title V of the
International Claims Settlement Act of 1949, as amended, in ‘the amount .
of $888.54 was presented by STEIN HALL AND COMPANY, INCH, based upon
thé asserted loss of payment for merchandise sold and delivered to
Cuba.

Under Title V of the International Claims Settlement Act of 1949

[78 Stat. 1110 (196L).220Uu8:E . §§11643-1643k 0106k ); : ag anshdedy” 7

- Stat. 988:(1965)]),. the Commission is given Jjurisdiction over claims

of nationals of the United States against the Government of Cuba.
Section 503(a) of the Act provides that the Commission shallireceive
and determine in accordance with applicable substantive law, including
international law, the amount gnd validity of claims by nationals of
the United States against the Government of Cuba arising since January 1;
1959 for
loss resulting from the nationalization, expropria-
tion, intervention or other taking of, or special
measures directed agsinst, property including any
rights or interests therein owned wholly or partially,
directly or indirectly at the time by nationals of
the United States.
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Section 504 of the Act provides, as to ownership of #¥laims, that
A claim shall not be consideréd under :section:503(a) .- |
of this title unless the property on which the claim was
based was owned wholly or partially, directly or indirectly
by a national of the United States on the date of the loss
and if considered shall be considered only to the extent
the claim has been held by one or more nabionals of the
United States continuously thereafter until the date of
filing with the Commission. ’
Section 502(1) of the Act defines the term "national of the
United States" as "(B) a corporation or other legal entity i
which is organized under the laws of the United States, or of any
State, the District of Columbia, or the Commonwealth of Puerto
Rico, if natural persons who are citizens of the United States
own, directly or indirectly, 50 per centum or more of the out=
standing capital stock or other beneficial interest of such

corporation or entity."

An officer of the claimant corporation has certified that

.1t was organized in the State of New York in the year

1910, ane oaat at all times between August 1, 1960 and the pre-
sentation of this claim on June 21, 1965, more than 50% of the
oubstanding capital stock of the claimant hag been owned by
United States nationalg. The Commission holds that claimant

ig a nabional of the United Sbates within the meaning of
Section 502(1)(B) of the Act.

Claiment further states that as of November 1k, 1966, T.67%
of 1ts stock was held by residents of foreign countries, who are
assumed to be clbizens of thosge countries.

The record contains copies of the following invoices re-
flecting sales in the indicated amounts to Moore Business Forms
de Cuba, S..A.of Havana, Cuba: invoice No. DEQ1L6 for goods total~-
ling $144.30, as o which freight, shipping and other atbendant

fees increased the total to $182.69; invoice No. DE9G69 Ffor
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goods totalling $290.40, as to which freight, shipping and other
attendant fees increased the total to $345.56; and invoice No. DF1T85
for goods totalling $291.60, as to which freight, shipping and
obher attendant fees increased the total to $360.29.

Additionally, the record includes letfers from Moore Busi-
ness Forms de Cuba, S. A., dated November 28, 1960 and May 12, 1961,
to claimant corporation, acknowledging an outstanding balance due
in the amount of $888.54, and further advising that the consignee
company had been informed by the National Bank of Cuba that it was
impossible to obtain authority for the transfer of funds to claimant
corporation. Claimant further states that it has not received said
funds.

On September 29, 1959, there was published in the Cuban
Official Gazeﬁte, Cuban Law No. 568, which is drafted in the most
general terms. This law, in its preamble, refers to Law 13 of
December 23, 1948 which orgenized the Currency Stebilization
Fund, granting it the license to regulate the international
exchange .. Liaw 568 proceeds to describe wrongful acts in the
field of international exchange which adversely affected the
"national economy. Specifically, Law 568 then enumerated instances
declaredvto be monebary offenses (Article 1), and provided punish=
‘ment for the instigator (Article 2).

Paragraph (6 ) of Article 1 designates as an offense, inter alia,
the transferring of funds abroad, by any means, whatever might be the
origin of the funds, except in authorized cases, or those which the
(urrency Sbabilization Fund might authorize, through the channels
of an sssociabed bank or entity authorized by the National Bank
of Cuba. Paragraph (9) of Article 1 prohibited making payments
in nabional money in favor of foreign residents, making payments
to their account in naﬁgonal money, and creating orders for pay=~
ment in bank sccounts whose officially named:actéunt: holders re-
gide gbroad, without permission of the Currency Stabilization Fund.
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From the foregoing it is clear that not only the transfer of

funds to a creditor gbroad bubt also payment to such crediter within
Cuba required the permission of the Cuban foreign exchange authoriby.

The Commigsion has ascertained, through examination of a number
cof claing againgt the CGovernment of Cuba, presented to it, that appli-
cations made to the foreign exchange authority of Cuba to transfer
funds to the United Stateg were fruitless. Moreover, the Cuban law
on foreign exchange control discouraged payment of the amount due
even within Cuba in domestic currency.

The demands by the Cuban Government on the debtor'iﬁ imple-
mentation of Law 568 included, among other things, information and
evidence ag to the Cuban agent's commission; independent audit
of the debtor's accounts as well as an audit of the auditor's ac=
counts; explana ion of deductions; explanation of length of time
in passage; complebe list of the debtor's accounts payable. In
some instances compliance with tﬁese demands wouldlcost the debtor
more than the amount to be transferred to the creditor, with the
result that the debtor was deterred from complying with the demands
of the Cuban Government \

Albhough the Commicsion recognizes the sovereign authority
of a ngtion to conpbrol its national economy and to thisg end regu-
late foreign exchénge, neverbheless it also recognizes that the
“Llaw must heve that genuine intention and it must not contravene
inberngtional law. The Commission has held in other programs

tition against transfer of funds ocubgide of a country
ig an exercise of sovereign authority which, though causing hard-
“ghip bo non-reslients having funds within the country, does not

vive rise o an imbernsbional claime. (See the Claim of George

Brancff, Claim No. BUL~1005, 10 PISC Semiann. Rep. [Jan.-June 1959]
A Cmihmdicdatt)

173 and the Claim of Ilie Muregan, Claim No. RUM=30,211, supra,

Tt ié not eufficlent that the regulation of foreign exchange
be the ogbengible purpose when in veality the law has been enacted

or ig ubilized for a purpose not in accord with international law.
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In this connecbicn Be.A. Worbtley stabes "It has been rightly sug-
gegbed thab fa:State incurs no liability for depreciating its
‘currency or reghbricting its transfer'abroad', bt that ‘unduly
cppressive messures' might be in a different category. In Bg

Claim by Helbers Wagg & Co., Lbd., ([1956] I All E.R. 129:

[1956] 2 W.L.R. 183) it became quite clear that foreign exchange
control may be spoliatory in its effects and held to be illegal

and unenfcrceable sbroad." (See Wortley, Expropriation in Public

Tobernstional Law, Cambridge, 1959, p. 107.) Wortley's note 2

(above) concerns a discussion of devaluation (E. Lauterpacht,.

To & ColioQo, vole V {1956), p. 427). However, Lauterpacht has -
referred 50 a passage in the opinion in the Wagg Case, "This
court ig. entitled to be sabigfied that the foreign law is:'a
genuine foreign exchange law, that is, a law passed with the
gentine intention of protectiﬁg its economy in times of national
gbreseg and for that purpose regulating (inter alia) the rights

of foreign creditors, and ig not a law passed osbensibly with that
object, bub in reallby with some object not in sceordance with
the usage of nations. The title and expressed purpose éf such

legigletion are nob conclusive upon the point.” (Note by

Lauterpackt, SWDréy Do 305.)

Pher having considered this matter, the Commission holds
that Cubsn Lew 568 and the Cuban Government's implementation
thereof with regpect Lo the rights of the claimsnt herein, was
nob in reality a legitimate exercise of its sovereign authority
to regulgbe 1te foreign exchange. Rabher, the Commission con-
cludes thab the applicablon of thig lew insofar ag the righte

of claimant are concerned, coneblitubed an intervemtion by the

@

the cogbractusl rights which, in ef-

taking of American-owned pr opefty within
bhe meaning of Section 503%(a) of the Act.

CU=-0097



°, "

Accordingly, in the insbant claim the Commigsion finde that
claimasnt's property was lost as a result of the intervention by
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the Govermment of Cuba zn weence of evidence to
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the conbrary, the loers occurred on November 29, 1960 az to $888.5h4,
the day after the consignee acknowledged the existence of the

debt in that amount and advised of its inability to obbtain aubhor-

[

from Cuban authcrities to transmit payment.
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The Commission hae decided that in payment of losses on
claime determined pursuant to Title V of the Internaticnal Claime
Settlement Act of 1949, ag amended, interest should be allowed
at the rate of 6% from the date of loss to the date of setilement.

(See the Claim of American Cash Iron Fipe Company, FCSC Claim

No. CU=0249.)
Accordingly, the Commission concludes that the asmount of

the loss sucbeined by claimanb shsll be inereased by inbereds

4

hereon abt the rate of 6% per ammum from the dstes on which

i
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he losses occurred, to the date cn which provisions are made

<

for the gebtlement thereof.
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CERTIFICATION OF LOSS

The Commission certifies that STEIN, HALL AND COMPANY, INC.
suffered a loss, ag a result of actions of the Government of Cuba,
within the scope of Title W oif the International Claims Settlement
Act of 1949, as amended, in the amount of FEight Hundred Eighty-
Eight Dollars and Fifty-Four Cents $888.54, with interest thereon
at 6% per annum from the détecofi‘-los&fm{,the date of gettlenent.
sottlenents.

Dated at Washington, D. C.,

and entered as the Proposed
Decision of the Commission

Fdward D. Re, Chairman

=@Z@rd/ﬂk}[7//f_g

Theodore Jaffe, CBmmissioner

LaVern R. Dilweg, Commissoner

NOTICE: Pursuant to the Regulations of the Commission, if no objections
are filed within 15 days after service or receipt of notice of this Pro-
posed Decision, the decision will be entered as the Final Decision of
the Commission upon the expifation of 30 days after such service or
receipt of notice, unless the Commission otherwise orders. (FCSC Reg.,
45 C.F.R. 531.5(e) and ( ) as amended, 32 Fed. Reg. 412-13 (1967).)
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5‘.'1118 is a truo and correct c‘pv gﬁ togrdectzica
of the Commissisn »... . 1.
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