
e,oee   � .,Msse’r ,.e mT co l o.
OF THE UNITED STATES.

- 1398No. 
MEAD JOHNSON & COld.Alibi

Decision NO,6~.4133

Under the. International ~q~us 8ememmlt
Act o~ 1949. as amended

P!WfENDED PROPOSED DECISION

Under date of October 28~ 1969~ the Commission issued its Proposed

Decision on this claim~ certifyinga loss in the amount of $31~444.34 plus

interest in favor of claimant, based upon debts du~ from Cuban consignees~

and denying a portion of the claim for certain branch assets for lack of

proof, Subsequently, claimant submitted evidence to establish the loss of

said branch assets.

Upon consideration of the new evidence in light of the entire record~ it is

ORDERED that the Proposed Decision be amended as ~follows:

The Coranission finds claimant owned certain items of personal property

in Cuba in connection with its Cuban branch office operations;namely, cash.,

certain deposits, debts due from its Cuban employees~ furniture and fixtures,

and samples° The Commission further, finds, on the basis of an affidavit of

December 22, 1969 from the former manager of claimant’S Cuban branch,that

all of the foregoing branch assets were taken by tNe Government of Cuba oi

November 5, 1960o

Based Bpon the entire record, including the new evidence, the Commission

finds that the values of the properties thus taken onNovember 5, 1960 were

as follows:



¢ash
$ 9,67~ ~0O

Deposits
"

D~bts fro~,~ Cuban
.~:~ ..... -.- employees i~ 260.00

:,:/~: : ’~ncni~ure and f~tures ~o¯ 9o ~ 318.28

Less dep~’eciation
1.537~ ~ 6,781.00

Samples
305.00

Total g~ e -~ ~672.00
Accordingly~ claimant’s losses wit[~in the meaniag of Title V of the

Act aggregated $50~I!6 ~[~    ;=
~. ih,e certification of loss as r~stated belo~

will be entered~ and in all other respects the Proposed ~2~ ". ~

October 28~ IO:’~ ~.o.~ is affirmed.
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CE~TI:6’ICATION OF LOSS

~e Cem~’ission certifies that M/~AD JOHNSON &. C~OM~ANY suffered a

loss, as a result of actions of the Oovern~aent 6f Cuba, within the scope

of ~ ~-~le V of the International Claims Settlement Act of 1949, as amended,

in the amount of Fifty Thousand One Hu~dre4 Sixteen Dollars and Thirty=FO~.~.r

Cents ($50,116.3~) with ~terest thereon at 6% per annum from ’the respective

dates of loss to the date of settlement.

~)~ted at Washingtok%, D. C~
entered as the Amended

Propo~ed. Decision of the

’NOTICE TO T’~E ’ ’ ,’~o..... ~SORY. DEPAR~E~o Tb’~r,S clainant is the subject of
a’~other ce’rtification of lo~s it~ Claim No. OU=I004

The statute doe~ ngtprpvtde, £.or tke pa~m, ent of cla4m= ovo ,=ent   ovi, on i, ==de
Commission of =he validity and amounts of such claims. Sec=ton ~01
the statute speci£ically precludes any. authorization for appropriates
for pa~en~ of thee claims. ~e C~iss/on is requ!~d ~o certify
’~£ndinss Co the Secretary o~6~a~e for possible use

N~ICE: Pursuan~ ~o the Re~l~£ons o~ ~he C~ss£~, 1~ no objective
are filed~wi~h~.~ 1~ days a~er se,~ice or receip~ o~ +no~ce ef ~hia Amend-
ed ~roposed Deaision~ ~he decision will be entere4 as the ~z~al Decision of
the C~ssion up~ �~e exp~ra=~on

Ofr~~ ~a~s azCer suc~ serv~� u, -
ce£P£~of notice~ unless the C~ssioh ot~-~..~- -~
45 C~F.R. 531~,5(.e) and (S), as amended, 32Fed. ReS. 4.1=-.13 (1967);)

CU-1398



FOREIGN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES

WASHINGTON, D.C; 20579

IN THE MATTER OF TH£ CLAIM OF

Claim No..OU-1398

MEAD JOHNSON & COMPANY

Decision No.CU ~ ~’ 1 3 3

Under the Interna~onal Claims Setl;le~e~
Act of 1949. a~ amended

PROPOSED DECISION

This claim against the Government of Cuba, under Title V of the

International Claims Settlement Act of 1949, as amended, in the amended

amount of $50,125~84, was presented originally by Me~d Johnson Inter,-

nationsl, Ltdo, in whose place MEAD JOHNSON & CO~_PANY was substituted°

The claim is based upon the asserted loss of payment for ~erchandi~e

shipped to Cuban ~onsignees and the loss of certain person~l property

at a branch office in CUbic

Under Title V of the International Claims ~ettlement Act of 1949

, 3 ( as[78 St~to Iii0 (1964) 22 UoS~Co §§164 ~1643k 1964),    ~mended, 79

Stato 988 (1965"]~ the ¢o~i~si.on is given jurisdiction over claims of

nationals of the United States against the Government of

tion 503(a) of the Act provides that the Co~ission shall receive and

determine in accordance with mpplic~ble s~bst~ntive law, including

international law, the a~ount and validity of claim~ by nationals of

t][.~e United States ~gainst the Gov÷rn~ent of C~ba arising since

January I, 1959 for

losses resulting from the nationalization, expropri=
ation, ±n~ervention or other t~king of, or
measures directed against, property inclnding
~ights or interests therein owned wholly or perti~lly,
directly or indirectly at the time ey nationals of the
United States°

Section 502(3) of the Act provides:

The term ~property~ means any property, ~ight or
interest incl~d~ng any leasehold int÷re~t, ~nd
debts owed by the Governmen~ of C~ba or by enter~
prises which have been nationmlized~ expropriated,



intervened, or taken by the Government of Cuba and
debts which are a charge on property which has been
nationalized, expropriated~ intervened~ or taken by
the Government of Cuba~

Section 502(I)(B) of the Act defines the term "national of the

United StatUes" ss a corpora~tion or other legal entity which is

organized under the laws of the United States~ or of any ~tate, the

District of Columbia, or the Co~m~onwealth of Puerto Rico~ if natural

persons who are citizens of the United States own~ directly or

indirectly, 50 per centum or more of the outstanding capital stock

or other beneficial interest of such corporation or entity°

The record shows that claimant was incorporated originally under

the laws of Indiana and that at all pertinent times more than 50% of

claimant’s outstanding capital stock was owned by nationals of the

United States° It further appears from the record that on December 22,

1967, the Indiana corporation merged with Bristol Myers Company and that the

Indiana corporalion went Out of existence on that date, all of its assets

being transferred to MEAD JOHNSON & ¢OMPAN~f~ ~ corporation organized

under the laws of Delaware as of September 29.~ 1967, subsequent to the

filing of this claim° An authorized officer of claimant has certified

that as of December 9~ 1966~ 990,67% of claimant’s outstanding capital

stock was owned by nationals of the United ~tateSo The Com~ission

holds that claimant and its predecessors MEAD JOHNSON & COM~ANY~ the

former Indiana corporation, both qualify as nationals of the United

States within the r~eaning of Section 502(I)(B) of the Act° (See Claim

of Mead Jo~~ Claim No° CU-1004o)

The evidence establishes that this claim arose in favor of

Mead Johnson International, Ltdo, a wholly=owned Can~dimn subsidiary of

claimant° Since this subsidiary was organized under the laws of

Canada, it does not qualify as a national of the United States within the
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meaning of Section 502~I)(B) of the Act, ~=~o In tEis ’type of

situation, it has been held that an American stockholder is entitled

to file a claim for the value of his direct or indirect ownership

interest therein~ (See Claim of ~arke~ Davis & Com~, Claim NOo CU®OI80~

1967 FC~C Ann° Repo 33~)

Merchandise ghi~ed to Cuba

The record includes extracts from t~e s~sidi.ary~s acco~nt~

receiv~’ble ledger, copies of invoices, evidencing the s~i~ments to Cuba,

and statements from officials of claimant ~nd of t~e ~ubsidiary concerning

this claim~ Claimsnt states that ~ome of the Cuban consignees made

payment~ on account of the p~rch~ses from cl~imant by deposits in loc~l

Guban b~nks, but that doll~r reimbursement to claimant was denied by

Cuban a~thoritieso However~ claimant has no evidence to establish the

dates when such deposits were made° Cl~im~ot states that it h~s not

received ~ny payments on account of t~e debts due from the Cu~n consignees°

The following information concerning t~e s~ipme~ts m~de to the

Cuban consignees, supported by the evidence of record~ shows the dates

of the l~st debit entries in the accounts maintained by theopen

subsidiary, and the amounts t~ereof:

~ Debit Entr~ Amount

Drogoeria Alcazar, SoAo Augos~ 31,, 1960 $ 9,054.20

Drogueria Dr= Bo Bolumen June 23, 1960 6,271°05

Drogueria Sarr~ ~eptember 30, 1960 7,055°04

Drogueri~ Ta~uec~el Decembe~ 31, 1959 9,064o0~5

Tot~l $31,444o34

The Government of Cu~, on ~eptember 29, 1959, p~bli~hed its

Law 568, concerning foreign exc~ngeo Thereafter the C’~b~n Government

effectively precluded not only transfers of funds to creditors abroad,

CU=1398
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but also payment to creditors within Cuba, by n~merous~ unreasonable

and costly demands upon the consignees, who were thus deterred from

complying with the demands of the Cuban Government° ’l~he Commission

holds that Cuban Law 568 and the Cuban Governments implementation

thereof, with respect to the rights of the claimant herein~ was not in

reality a legitimate exercise of sovereign authority to regulate

foreign exchange~ but constituted an intervention by the Government of

Cuba in the contractual rights of the claimant~ which resulted in the

taking of American~owned property within the meaning of Section 503(a)

of the Act° (See Claim of The Schwarzenbach Huber Companz~ Claim NOo

CU~O019~ 25 FCSC Semianno Repo 58 [July=Deco 1966]; and Clai~ of Etna

Pozzolana Corporation, Claim Noo CU=0049, 1967 FCSC Ann° Repo 46°)

Accordingly, the Commission finds that claimant’s property was lost

as a result of intervention by the Government of Cuba° In the absence of

evidence to the contrary, the Commission finds that the losses occurred

30 days from the last debit entries in the open accountSo

Branch Assets

It appears from the record that the subsidiary m~intained a branch

Office in Cuba where it owned certain items of personsl property°

Claimant asserts that the claim arose in 1960 and that the losses of its

Canadian subsidiary aggregated $18~681o50o The records however, contains

no evidence to establish that the branch office ~ssets, consisting of

cash, deposits, advances to employees~ furniture and fixtures~ samples,

literature~ prepaid insurance and other deferred assets were taken by

the Government of Cuba°

As far back as December 22, 1967, the Commission s’dggested~

inter ali.a~ that evidence be s~abmitted to support the assertion that

these assets were taken by Cuba° No evidence in this respect was

received either in response to that request or in reply to two later

sugge~ti0ns of the C0~i~$i0~, dated July 31, 1969 and ~eptember Ii~ 19690
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The Regulations of the Coa~mission provide~

The claimant shall be the n~oving party and have the
burden of proof on all issues involved in the deter~
ruination of his claim° (FCSC Rego~ 45 CoFoRo §531o6(d)
(SUppo 1967)o)

The Commission finds that claimant has failed to sustain its burden, of

proof with respect to its claim for the loss of personal property at the

Cuban branch of its Canadian subsidiary° Accordinly this portion,of the

claim is denied°

The Commission has decided that in certification of losses on

claims determined pursuant to Title V of the Internation~l Claims,

Settlement Act of 1949, as amended, interest should be included at the

rate of 6% per annum from the date of loss to the date of settlement

(see Clai____~m of Lisle Qorporation, claim No° CU=0644), and in this case

it is so ordered as follows:

: FR0~M O~N

January 30, 1960 $ 9~064o05

July 23, 1960 6~2~io05

September 30~ 1960 9,054°20

October 30, 1960 7z~55o04

$31_~444 o 34
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CERTIFICATION OF LOSS

~he Commission certifies that MEAD JOHNSON & COMPANY suffered a

loss, as a result of actions o.f the Governm÷nt of Cuba, within the scope

of Title V of the Internation~l Claims Settl~ment Act of 1949~ ~s amended~

in the amount of Thirty~One Thousand Four HundredForty~Four Dollars

O and Thirty=Four Cents ($31~444o34) with interest thereon ~t 6% per annum

from the respective dates of loss to the d~te of settlement°

Dated at Washington, Do Co,
and entered as the Proposed
Decision of the Commission

1969

NOTICE TO TREA$URY DEPARTMENT: This claimant is the subject of
another certificatio!~ of loss in Claim No0 CU=1004,

The statute does not provide for the payment.of claims against the
Government of Cuba. Provision is on£y made for the determination by the
Commission of the validity and amounts of such claims. Section 501 of
the statute specifically precludes any authorization for appropri&ti~ns
for payment of these claims. The COmmission is required tO certify its
findings to the Secretary of State for possible use in future negotiations
with the Government.of Cuba.

NOTICE: Pursuant to theRegulations Df the Commission, if no objections
are filed within 15 days after service or receipt of notice~of thisPro-~

posed Decision, the decision will be entered as the Final Decision of

the ~0mmission upon the expiration 0f~30 days after such service or.re-
O ceipt of notice, unless the Commission otherwise orders. (FCSC ReE~.,

45-C.F.R. 531~5(~) and (g) i as amended, 32 Fed. ~eg. 412-13 (19~)-.9
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