S g marw

survivors of a .prisoner of war and awarded compensatidx_l on that
claim to :che five survivors totalling $15,070.00. A determinatio?;
}v;s also issued on another claim, which had been received durin
980 bu_t not acted upon. This claim was denied for lack of suff'g
clent evidence to establish that the serviceman upon whom th:
c_lalm' was based had been in a prisoner of war status. The Commis-
sion is aware of two potential prisoner of war claims that could b
filed and considered during calendar year 1982. S
. The limited number of potential claims come from a few mem-
Aers }?f the Armed F orces who are still listed as missing in action.
S these cases are reviewed by the pertinent offices within the
Departn‘icnt of Defense and closed out, claims are filed by th
appropriate survivors-of those servicemen, e

EXHIBIT

Statistics as of December 31, 1981
As Certified to the Treasury Department

Prisoner of War and Civilian Internee Claims Programs

Type of Claim

Claims Denials Awards Amounts
Prisonerof War . . . . . ..
SL-lr_vivor of Prisoner of War . . . gfg 11‘: o Fhiloam
Civilian Internee. . ., . .. ... ... 40 10 siipri
Survivor of Civilian Internee. . . . . 2 g 4?‘ sl
810
G o 0| R A A—
.......... 892 121 770* $5,539,093

. " . 4
One claim consolidated with award granted in Civilian Internee Claim

/
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V. PROGRAMS COMPLETED IN 1981

A. FINAL REPORT ON THE SECOND CHINA CLAIMS
PROGRAM

Under the provisions of Title V of the International Claims
Settlement Act of 1949 [78 Stat. 110 (1964), 22 U.8.C. Sec. 1643-
1643k as amended by Public Law 89-780, approved November 6,
1966, 80 Staf. 1365], the Commission was given jurisdiction over
claims of nationals of the United States against the Chinese Com-
munist regime (the Government of the People’s Republic of China)
arising since October 1, 1949, for losses resulting from the nation-
alization, expropriation, intervention, or other taking of, or special
measures directed against, property of nationals of the United
States. Pursuant to this authorization, in the First China Claims
Program, the Commission considered claims that arose between
October 1, 1949, and November 6, 1966, the date on which the
program was authorized. That program was completed on July 6,
1972, pursuant to a statutory mandate in the enabling legislation.

On May 11, 1979, a claims settlement agreement was formally
signed by the Governments of the United States and the People’s
Republic of China. The agreement settled all claims of nationals
of the United States against the Government of the People’s Repub-
lic of China for losses of property, which occurred between Octo-
ber 1, 1949 and the date of the agreement, resulting from the na-
tionalization, expropriation, intervention, or other taking of, or
special measures directed against such property by that Government
(see Exhibit 2 herein).

Under Section 4(a) of Title I of the International Claims Settle-
ment Act of 1949 [Public Law 81-455, approved March 10, 1950,
64 Stat. 12, 22 U.S.C. 1623], as amended, the Commission is given
jurisdiction to receive, examine, adjudicate and render final deci-
sions with respect to claims of nationals of the United States in-
cluded within the terms of any claims agreement concluded between
the Government of the United States and a foreign government
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(exclusive of governments against which the United States declareq
the existence of a state of war during World War II), arising out of
the nationalization or other taking of property. In this section the
Commission is directed to decide claims in accordance with prov;.
sions of the applicable claims agreement and the principles of inter.
national law, justice and equity.

Prior to the agreement, claims for losses in China that may have
arisen between November 6, 1966 and May 11,1979 had not beey
adjudicated. Therefore, under the authority granted in Section 4(a)
of Title I of the Act, on June 1, 1979 the Commission commenced
the administration of a brief Second China Claims Program limited
to anty claims of U.S. nationals for losses in China arising between
November 6, 1966 and May 11, 1979, the date of the claims settle-
ment agreement.

The official filing period for this program, which began on
June 1, 1979 and ended on August 31, 1979, was announced by
notice published in the Federal Register on June 1, 1979. Addi-
tionally, a press release issued on May 30, 1979 announcing the
Second China Claims Program was mailed to 251 news services. The
Commission also mailed notices of the program to 256 potential
claimants who had expressed an interest in filing claims against the
People’s Republic of China after the First China Claims Program
was completed In 1972. On February 26, 1981, following the
issuance of Proposed Decisions on all claims and completion of a
majority of the oral hearings on claims in which such were requested
in this program, as discussed hereinafter, the Commission published
notice in the Federal Register that July 31, 1981 had been set as
the completion date for the Second China Claims Program. Copies
of that notice were mailed to all claimants who had filed objections
to the ‘Proposed Decisions issued by the Commission on their
claims. On July 31, 1981, the Commission completed the. Second
China Claims Program.

The period during which losses must have occurred for favorable
action to be taken on claims in the Second China Claims Program
was established because the Congress of the United States had pre:
viously made provision under Title V of the Act for the filing an
adjudication of claims by nationals of the United States for prop-
erty losses in China that arose between October 1, 1949 and No-
vember 6, 1966. Congress had also mandated that the claims pro-

gram must be completed by July 6, 1972. Accordingly, the Com”

mission concluded that its jurisdiction over such claims expired o"
July 6, 1972, and that it no longer had the authority to accept ab
take favorable action on these claims.

This situation was not unique in the programs that the Com”
mission had been authorized to administer in the past. Subsequent
to completion of claims programs against the Governments ©
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Bulgaria, Hungary and Rumania on August 9, 1959, the Govern-
ment of the United States reached claims agreements with those
overnments. The Commission was unable to implement the claims
agreements under Title I of the Act without legislative authoriza-
tions because the United States had declared the existence of a
state of war against those countries during World War I In each
case the Congress enacted a second claims program by amending
Title III of the International Claims Settlement Act of 1949, limit-
ing the compensable claims to those for losses which occurred after
the period covered by the first claims programs. Those programs are
discussed further in Section VI of this report.

Following the legislative precedents in these second programs
which precluded the favorable consideration of claims that arose
during the period covered by the first programs, the Commission
concluded that it did not have the jurisdiction to consider claims
against the People’s Republic of China that arose prior to Novem-
ber 6, 1966 and after May 11, 1979, the date of the claims settle-
ment agreement.

During the Second China Claims Program eighty-two claims were
received by the Commission. Following the end of the filing period
on August 31, 1979, the Commission’s legal staff carefully reviewed
the claims and assisted the claimants and their counsel of record in
developing the claims for consideration by the Commission. By
October 20, 1980, Proposed Decisions had been issued by the Com-
mission on all eighty-two claims, all of which were denials. Claim-
ants filed objections to the Proposed Decisions of the Commission
on forty-nine claims and oral hearings were requested on twenty-
one of these forty-nine claims. The Commission entered its Proposed
Decisions as Final Decisions on the thirty-three claims in which no
timely objections were filed.

The Commission scheduled oral hearings on twenty-one claims
during January, February, and March of 1981. Oral hearings were
held on fourteen of these claims. Oral hearings were not held on the
other seven claims for the reason that either the oral hearings were
cancelled at the request of the claimants or the claimants did not ap-
pear at the scheduled time and a postponement was not requested.
These seven claims, along with the twenty-eight claims in which oral
hearings were not requested, were considered by the Commission in
hearings on the record following the submission of additional evi-
dence by the claimants. Following an oral hearing one claimant re-
quested permission to withdraw the claim. The Commission granted
the request and entered an Order of Withdrawal on the claim.

After careful consideration of the complete records of each of
the remaining forty-eight claims in which objections were filed to
the Proposed Decisions, the Commission issued Final Decisions
granting awards to three claimants in two claims and affirming the
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Proposed Decisions denying the other forty-six claims. Subsequent
to the issuance of these Final Decisions, the Commission received
eight requests for reconsideration of the Final Decisions issued in
seven claims. These requests were treated as petitions to reopen
provided for by §531.5(1) of the Regulations of the Commission,
An oral hearing was held on one petition to reopen to receive testi.
mony from a claimant’s relative who had recently emigrated from
the People’s Republic of China and an award granted. (See the
Claim of Su Jan Lee, Claim No. CN-2-053, Decision No. CN-2-040,
Order and Amended Final Decision reported at page 22 infra.)

The other seven petitions to reopen were denied by the Com.
mission, as was one request to recomsider onc of those denials,
because no new evidence was submitted which would have per-
mitted the Commission to grant awards in those claims.

The Commission granted awards to four claimants in three
claims, as indicated above, in which they satisfied the burden of
submitting evidence that was sufficient to establish that takings
of the claimed property occurred between November 6, 1966 and
May 11, 1979. The nature of the evidence submitted which estab-
lished compensability was different in each claim. In the Claims of
Lawrence C. Chang, Vera W. Chang, and Pauline Chang, Claim Nos.
CN-2-019, 022, and 023, Decision No. CN-2-070, claimants, with
the aid of the Honorable Don Ritter, House of Representatives, and
the Department of State, were able to obtain through the United
States Consul General in Shanghai a written report from the For-
eign Affairs Office of the Shanghai Municipal Government on the
official land records regarding the status of their real property in
Shanghai. On the basis of this report and available historical infor-
mation regarding events in Shanghai, the Commission issued awards
to Lawrence C. Chang and Pauline Chang in Claim No. CN-2-019,
finding a taking of property by the Government of the People’s
Republic of China on December 27, 1966 and affirmed the denials
of the other two claims (Claim Nos. CN-2-022 and CN-2-023) for
lack of evidence to establish compensable takings during the requi-
site period.

The takings of real property and bank accounts in Shanghai on
November 9, 1966 and November 30, 1966, respectively, were
established in the above mentioned Claim of Su Jan Lee by sworn
reports of lawyers in Shanghai who were requested by the claimant
to investigate the status of his property. These reports included
summaries of meetings with officials of the Bank of China, the Land
Bureau, and the Municipal Government in Shanghai, which provided
information sufficient to establish losses compensable in the Second
China Claims Program. The evidence upon which the Commission
made a finding of compensable losses in the Claim of Ben C. Pond,
Claim No. CN-2-055, Decision No. CN-2-074, reported herein at
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nephew in Kumming City, People’s Republic of China. These letters
established that claimant’s two parcels of real property were taken
py the Government of Kumming City for two municipal improve-
ment projects, one during 1969 and one during 1978.

The Commission was constrained to deny claims due to the lack
=f proof that the property upon which the claims were based was
nationalized, confiscated, or otherwise taken by the Government of
the People’s Republic of China between November 6, 1966, and
May 11, 1979. The Commission was sympathetic with the diffi-
culties that claimants encountered in establishing such takings. How-
ever, under the Commission’s regulations, the burden of proof is
upon the claimants to submit sufficient evidence to establish the
requisite elements of compensable claims. (See the Claim of Bastlette
V.A. Brown, Claim No. CN-2-056, Decision No. CN-2-069, Final
Decision reported infra at page 32.) The Commission was, also, con-
strained to deny numerous claims in which either the evidence sub-
mitted on the claims or the findings of the Commission in the first
China Claims Program established that the nationalization, confisca-
tion, or other taking of the propety upon which the claims were
based occurred prior to November 6, 1966. The latter type of
denials were in claims based on losses in connection with the owner-
ship of pre-1949 Chinese Government Bond Issues, Bank Notes, or
pre-1949 Chinese National currency and shares of corporations with
property located in China. (See the Claim of Welthy Kiang Chen,
Claim No. CN-2-015, Decision No. CN-2-066, Proposed Decision
and Final Decision reported infra at pages 37 and 40, respectively.)

In the Claim of Robert J. McLaughlin, Administrator of the
Estate of Gerald R. McLaughlin, Deceased, (Claim No. CN-2-014,
Decision No. CN-2-045, reported in 1979 FCSC Ann. Rep. 45),
the Commission was confronted with a claim based on the confis-
cation by the People’s Republic of China of a yacht at Tamkan
Isla:nd off the Pearl River estuary in Kwangtung Province. This
Cla:lm was denied by the Commission for it was determined that the
evidence submitted did not establish that the confiscation was in
violation of international law. The Commission found that the
confiscation occurred within the teiritorial sea under the sover-
eignty of the People’s Republic of China, and that no evidence
Was submitted to establish a right of entry of the yacht in distress
Or innocent passage, which are exceptions to a sovereign state’s
control over its internai waters and territorial sea.

The agreement of May 11, 1979 provides that the People’s
Republic of China will pay $80.5 million to the United States in
Installments. The first payment of $30 million scheduled for Octo-
er 1, 1979 was received from the Government of the People’s
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Republic of China on that date. Under the agreement there are pro.
visions for five annual installments of $10.1 million beginning on
October 1, 1980 and ending on October 1, 1984. To date the pay.
ments have been received as scheduled. These funds as received are
deposited in a China Claims Fund with the Department of the
Treasury.

Payments on the certifications of loss issued by the Commission
on claims in the First China Claims Program and awards granted by
the Commission in the Second China Claims Program are being
made by the Department of the Treasury from the China Claims
Fund in accordance with the payment provisions of Title I of the
International Claims Settlement Act of 1949, as amended. Pursuant
to these provisions the principal amounts of all certifications of
loss and awards of $1,000.00 or less are paid in full. On all certifica-
tions of loss and awards which exceed $1,000.00 in principal
amount, the first $1,000.00 of each is paid thereon and a pro rata
share of the principal balance of each is paid as funds are received
into the China Claims Fund. This is the same basic procedure for
payments on compensable claims in all programs administered by
the Commission pursuant to the International Claims Settlement
Act of 1949, as amended. The statute further provides that there
shall be no payments on account of interest unless the principal
amount of all certifications of loss and award are paid in full. As
there will not be sufficient funds in the China Claims Fund ($80.5
million) to pay in full the total principal amount of the certification
of loss and awards in the two China Claims Programs, amounting to
$197 million, there can be no payments on account of interest.

Final statistics of the Second China Claims Program are included
herein as Exhibit 1, along with consolidated statistics for both
China claims programs.
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EXHIBIT I:
FINAL STATISTICS—SECOND CHINA CLAIMS PROGRAM

Cclaims filed (All by individuals) 82
withdrawals 1
Claims on which Final Decisions were issued 81
i Claims Principal Amounts
Awards 3 $176,455.00

Denials 78

Total 81

Awards. -

Type of Loss Claims Principal Amounts
Land 1 $ 12,143.00
|mproved Property 2 161,240.00
Bank Accounts 1 3,0?2,00

Total 4 176,455.00

same claim

CONSOLIDATED FINAL STATISTICS--BOTH CHINA CLAIMS PROGRAMS

Claims

Claims filed 661
Withdrawals a
Claims on which Final Decisions were issued 657
Claims Principal Amounts
certifications of Loss and awards 381 $197,038,296.00
Denials 276
Total 657
Type of Claimant Claims
Individual 558
Mon-Profit/Religious 44
Business, including corps. and
other business entities 59
Total 661
Certifications of Loss
and Awards
Type of Claunant Claims Principal Amounts
Individuals 299 $ 14,634,178.00
Non-Profit/Religious 34 58,266,394.00
Corporations 42 122,743,554.00
Other Business Entities 6 1,394,170.00

-
Total 381 $197,038,296.00

Land $ 7,531,523.00
Building/Equipment 15,924,807.00
Improved Property 37,088,407.00
Personal Property 11,290,231.00

Principal Amounts
ok ol

Securities/| nvestments 1,638,105.00
Debts/Mortgages 182,696.00
Corporate Assets 122,743,554.00
Bank Accounts/Cash 98,934.00
Merchandise 540,039.00
It i

Total $197,033,296.00
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EXHIBIT 2:
AGREEMENT BETWEEN THE GOVERNMENT
OF

THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF
THE PEOPLE'S REPUBLIC OF CHH\!A
CONCERNING THE SETTLEMENT OF CLAIMS

In order to develop bilateral cconomic and trade relations and to
complete the process of normalization of relations on the basis of
equality and mutual benefit and in accordance with. the spirit of
the Joint Communique on Establishment of Diplomatic Relations
between the United States of America and the People’s Republic
of China, the Government of the United States of America (here-
inafter referred to as the “USA”) and the Government of the
People’s Republic of China (hereinafter referred to as the “PRC”)
have reached this Agreement:

ARTICLE I

The claims scttled pursuant to this Agreement arc:

(a) the claims of the USA and its nationals (including natural and
juridical persons) against the PRC arising from any nationalization,
expropriation, intervention, and other taking of, or special measures
directed against, property of nationals of the USA on or after
October 1, 1949 and prior to the date of this Agreement; and

(b) the claims of the PRC, its nationals, and natural and juridical
persons subject to its jurisdiction or control against the USA arising
from actions related to the blocking of assets by the Government
of the USA on or after December 17, 1950 and prior to the date of
this Agreement.

ARTICLE II

(a) The Government of the USA and the Government of the
PRC agree to a settlement of all claims specified in Article 1. The
Government of the PRC agrees to pay 1o the Government of the
USA the sum of $80.5 million as the full and final settlement of the
claims specified in Article I. The Government of the USA agrees t©
accept this sum in full and final settlement of those claims.

(b) The Government of the USA agrees to unblock by Octo
ber 1, 1979 all asscts which were blocked because of an interests
direct or indirect, in those assets of the PRC, its nationals, ©F
natural and juridical persons subject to its jurisdiction or contro®
and which remained blocked on the date of the initialing of this
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ggrcemfmt, Mgrgh 2, 1979. The Government of the USA further
agrees, in a spirit of mutual cooperation, that prior to unblocking
under this paragraph, it will notify the holders of blocked assets
which the records of the Government of the USA indicate are held
in the name of residents in the PRC that the Government of the
PRC requests that asscts of nationals of the PRC to be unblocked

not be transferred or withdrawn without its consent.

ARTICLE III

The Government of the PRC shall pay to the Government of the
USA, $80.5 million of which $30 million shall be paid on Octo-
per 1, 1979 and the remaining $50.5 million shall be paid in five
annual installments of $10.1 million each on the first day of Octo-
per with the first ‘nstallment due on October 1, 1980.

ARTICLE IV

The Government of the USA shall be exclusively responsible for
the distribution of all proceeds received by it under this Agreement.

ARTICLE V

After the date of signature of this Agreecment, neither govern-
ment will present to the other, on its behalf or on behalf of another,
any claim encompassed by this Agreement. If any such claim is
presented directly by a national of one country to the government
of the other, that government will refer it to the government of the
national who presented the claim.

ARTICLE VI

This Agreement shall enter into force on the date of signature.
The Agreement was signed on May 11, 1979 at Beijing, in dupli-

cate, in the English and Chinese langua i i
ges, both version b
equally authentic. ons e

FOR THE GOVERNMENT

OF : FOR THE GOVERNMENT

5 THE UNITED STATES OF THE PEOPLE’S REPUBLIC
F AMERICA OF CHINA

[s) Juanita M. Kreps /s| Zhang Jingfu
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EXHIBIT 3:
Text of Selected Decisions

Second China Claims Program

IN THE MATTER OF THE CLAIM OF
SU JAN LEE

Claim No. CN-2-053, Decision No. CN-2-040

ORDER AND AMENDED FINAL DECISION

This claim against the People’s Republic of China (hereinafter

“PRC”), under the China Claims Agreement of 1979 and Section 4
of Title I of the International Claims Settlement Act of 1949, is
based upon a loss resulting from the nationalization, confiscation,
or other taking of property in China.
A Proposed Decision was issued on October 3, 1979 denying
this claim for lack of sufficient evidence to establish that the prop-
erty claimed was nationalized or otherwise taken by the PRC
between November 6, 1966 and May 11, 1979. The claimant filed
objection thereto but did not request an oral hearing before the
Commission. Following a careful review of the entire record of
this claim, a Final Decision was issued on April 29, 1981 confirm-
ing the denial of this claim.

Under cover of a letter dated June 25, 1981, counsel for claimant
has submitted a Petition to Reopen this claim pursuant to Commis-
sion Regulation 531.5(1) [45 C.F.R. 531.5(1)]. That regulation
provides that such a petition shall not “be entertained unless it
appears . . . that reconsideration of the matter on the basis of such
evidence would produce a different decision.”

The petition asserts that the evidence that has been submitted
and that will be submitted in support of this claim will be sufficient
to establish a taking during the requisite period of time and that the
taking of claimant’s property is not voidable at the behest of
claimant as found by the Commission in the Final Decision. In sup-
port of this petition claimant has submitted a letter dated July 10;
1981, a sworn statement in the form of a letter dated June 28,
1981 from Dr. Woo Kaiseng, and a sworn statement from Mrs. Woo
Ming, an assistant to Dr. Woo Kaiseng. Claimant in his letter 5
July 10, 1981 withdraws the portion of his claim based on losses
sustained in connection with the ownership of debentures issued bY
Chinese banks, which consists of bonds of five different bond issucs
as set forth in the Final Decision. Therefore, claimant is only
asserting a claim for losses sustained in connection with the owner”
ship of four parcels of real estate, four bank accounts, and shares
of stock in five companies. Following a review of the evidenc®
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submittcd in support of the Petition to Reopen, the Commission
finds that reconsideration of this claim on the basis of such evi-
dence would produce a different decision.

Accordingly, it is

ORDERED that the Petition to Reopen the above captioned
claim is gmnted and that the following be entered as the Amended
Final Decision of the Commission on this claim.

In the Final Decision dated April 29, 1981 the Commission
found that the claimant had not met the burden of proof of estab-
Jishing that the property claimed was nationalized or otherwise
taken by the PRC between November 6, 1966 and May 11, 1979.
The Commission further found that even if claimant had established
that the taking of the claimed property occurred during the requi-
site period of time, the taking of such property was now voidable
at the behest of claimant. Following a careful review of the entire
record of this claim, including the sworn statement of Mrs. Woo
Ming dated Junc 15, 1981 (sworn to July 6, 1981), the Commis-
sion finds that claimant has sustained the burden of proof with
regard to the parcel of land in the Chiang Wan District, Shanghai,
and the bank deposits in the Bank of China, China Industrial Bank,
and Central Trust. As to the savings account in the Yien Yieh
Commercial Bank, the shares of stock in five different companies
as set forth in the Final Decision, and the rcal estate in Peking,
Tientsin, and Ching Tao; the Commission finds that claimant
has not met the burden of proof.

The portion of this claim based on losses in connection with
the ownership of real estate in Peking, Tientsin, and Ching Tao
was denied by the Commission in the Final Decision dated April 29,
1981 because no specific information regarding the takings of these
properties was submitted by claimant. No further evidence has been
submitted regarding the asserted takings of these properties. The
only additional evidence submitted with regard to the taking of
real estate, being Mrs. Woo Ming’s statement, is found by the Com-
mission to only be applicable to property in Shanghai. Accordingly,
the Commission finds that the denial of this portion of this claim
Must be affirmed.

With regard to the shares of stock, the statement of Mrs. Woo

Ing indicates that she was advised by an official of the Bank of
A ina that prior to November 9, 1966 annual dividends were paid

owners of stocks but that they were nationalized after that date.

© evidence has been submitted to establish the date of the nation-
stt;‘aUOn of the c‘ompanies in which the claimant owned shares of
ck. As stated in the Final Decision, the statement of Dr. Woo

Iseng dated November 16, 1980 indicates that the subject com-
c:?;gs are still f_)p.cral,‘ing_hut ‘111(’ manner of ownership is not indi-

. On the basis of this evidence, the Commission finds that the
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claimant has not submitted evidence sufficient to establish that he
has sustained a loss in connection with the ownership of the subject
shares of stock as a result of nationalization or other taking by the
Government of the PRC between November 6, 1966 and Ma_Y 11,
1979. Accordingly, the Commission concludes that the denial of

this portion of this claim must be affirmed.

In the Final Decision dated April 29, 1981 the Commission
found that claimant’s wife, who apparently died on..]unc 17, 1949,
was the owner of a savings account in the Yien Yieh Commercia]
Bank, of which claimant asserted ownership. As no ev1c.1cr_1cc was
submitted to establish that the claimant is the successor In interest
to the ownership of this bank account, this portion_of the claim
was denied. No further evidence has been submitted in support of
claimant’s assertion that he is the owner of this bank account,
Accordingly, the Commission finds that the denial of this portion

of this claim must also be affirmed.

The Commission in the Final Decision of April 29, 1981 found
that claimant was the owner of bank deposits in the Bank of
China, China Industrial Bank, and Central Trust. With regard to
these bank deposits, the statement of Mrs. Woo Mir}g indicates
that an official of the Bank of China advised her that private owner-
ship of bank deposits was preserved “up to the last part of Novem-
ber, 1966 when . .. all deposits of private individufﬂs together with
other kind[s] of private propertics were nationalized.” Mrs. Woo
Ming further indicates that in regard to their request on behalf f}f
claimant for the return of his bank deposits, the bank official
indicated that: “Since we have not received any orders from our
higher level ... we have to refuse his claim.” On the basis of this
cvhidence, the Commission finds that claimant sustained a loss I
connection with the ownership of bank deposits in the Bank of
China, China Industrial Bank, and Central Trust as a result of
nationalization or other takings by the Government of the PRC on

November 30, 1966 and that such loss is compensable in
second China Claims Program. _

Claimant asserts the value of his losses based on the deposits
silver dollars. In his statement of November 16, 1980‘,
Kaiseng confirms the amounts of the deposits by claiman

this

in

Dr. Wo0
¢ an

indicates the dates of those deposits as follows: (1) depOS:_n‘;;
3,000 silver dollars on October 19, 1938 in the Banik of Cciiinﬂ
(2) deposit of 30 silver dollars on August 11, 1931 in the 1

Industrial Bank; and (3) deposit of 41.66 silver dollars on D
ber 14, 1939 in the Central Trust. Claimant asserts that his €

should be valued at a current exchange rate of 7.45 US dollars
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. . . : - .lzrl
one silver dollar. The Commission finds that this current exc

rate is not applicable to valuing a loss which occurred in 1 66\-}
Commission finds that the method of evaluation utilized by
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Commission in the first China Claims Program is appropriate for
determining a fair and reasonable value of the loss sustained by
claimant. Therefore, the Commission applies the exchange rate of
3.5 Chinese silver dollars to one US dollar and increases the result-
ing value by 3.5 times in order to adjust for the rise in values due
to inflation between the 1930’s, when the deposits were made,
and November 30, 1966, when the deposits were taken. As a
result of the application of these valuation factors, the Commission
finds that the claimant sustained the following losses in connection
with bank deposits: (1) $3,000.00 for the account in the Bank of
China; (2) $30.00 for the account in China Industrial Bank; and
(3) $41.66 for the account in the Central Trust.

With regard to the lot of real property in the Chiang Wan District
in Shanghai which the Commission found in the Final Decision of
April 29, 1981 to be owned by claimant, Mrs. Woo Ming asserts
that officials of the Land Bureau and Municipal Government in
Shanghai advised her that: “Before the 9th of November, 1966 all
the private owners were paid 920% out of the total rental a year. For
Dr. Lee’s case, he had been paid for almost 17 years.”” She states
that since the suspension of rental payments, all real estate has been
nationalized and that private ownership is no longer permitted
under the sqcialistic state in China. She further states: “From what
we have found out for Dr. Lee, we are positive that he is unable
to recover anything from China at this time.” On the basis of this
evidence, the Commission finds that claimant sustained a loss in
connection with his ownership of a parcel of real property in the
Chiang Wan District in Shanghai on November 9, 1966 as a result
of the nationalization or other taking by the Government of the
PRC and that his loss is compensable in this second China Claims
Program.

In claimant’s description of the property claimed, which he
attached to his original claim form, he indicates that the parcel of
property in Shanghai was a 7.478 acre cultivated lot which he
purchased on October 1, 1941 for 34,000 silver dollars. Claimant’s
statement and translation of a receipt for the old title deed covering
this parcel of real property indicates that he is claiming for one-half
of this lot, as he gave the other half to Mr. Chu, his company’s
manager, and that the cost of the half which he is claiming was
17,000 silver dollars. In valuing his claim claimant asserts a current
exchange rate of 7.45 US dollars to one silver dollar. As stated
Elove, the Commission finds that this exchange rate is not applica-
exec}tf valuing a loss ifl 1966. The_Commission finds that the foreign
Util'vdnge rate of‘ 3.5 _Cl.unes_c sﬂ\-'m‘“dollz‘xrs. to one US dollar, as
3 ll{f-‘d by the Commission m the first China Claims Program, 15
inp 1cable to the subject purchase in 1941. The Commission further

ds that in order to establish a fair and reasonable value of the
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subject property on the date of the loss the Commission should
increase the 1941 value by 2.5 times to adjust for the rise in values
as a result of inflation'up until the date of the loss. Utilizing the
stated valuation factors, the Commission finds that the fair and rea-
sonable value of the loss sustained by claimant as a result of the
nationalization or other taking of the subject property by the PRC
on November 9, 1966 was in the amount of $12,142.86.

The Commission finds that claimant SU JAN LEE was a national
of the United States on the dates of taking, having been naturalized
on July 16, 1962. The Commission concludes that, in granting
awards on claims under section 4:of Title I of the International
Claims Settlement Act of 1949, as amended, for the nationalization
or other taking of property, interest shall be allowed at the rate of
6% per annum from the date of loss to the date of settlement. (See
Claim of JOHN HEDIO PROACH, Claim No. PO-3197; FCSC Dec,
and Ann. 549 (1968)).

AWARD

Claimant, SU JAN LEE, is therefore entitled to an award in the
total principal amount of Fifteen Thousand Two Hundred Fourteen
Dollars and Fifty-two Cents ($15,214.52) plus interest at the rate
of 6% simple interest per annum from November 30, 1966 to
May 11, 1979, the date of the China Claims Agrecement, on the
amount of $3,071.66, in the sum of $2,294.53 and from Novem-
ber 9, 1966 to May 11, 1979, the date of the China Claims Agree-
ment, on the amount of $12,142.86, in the sum of §9,107.14.

Dated at Washington, D.C.
and entered as the Order and
Amended Final Decision of

the Commission,
July 81, 1981.

IN THE MATTER OF THE CLAIM OF
BEN L. POND

Claim No. CN-2-055, Decision No. CN-2-074

FINAL DECISION

This claim against the People’s Republic of China (hereinafter
“PRC”), under the China Claims Agreement of 1979 and Section 4
of Title T of the International Claims Settlement Act of 1949, is
based on a loss resulting from the nationalization, confiscation, or
other taking of property in China.
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A Proposed Decision was 1ssucd on Uctober 8, 1YsU denying
this claim for lack of sufficient evidence to establish that the prop-
erty claimed was nationalized or otherwise taken by the PRC be-
rween November 6, 1966 and May 11, 1979. The claimant filed
objection thereto and requested on Oral Hearing before the Com-
mission. An Oral Hearing on this claim was held on January 22,
1981, at which claimant and counsel of record appeared.

Claimant objected to the Proposed Decision on the ground that
the evidence submitted is sufficient to establish a taking of the
roperty within the requisite period of time. Claimant has sub-
mitted additional evidence in support of his claim consisting of an
additional letter from his nephew, Cheng Chao, dated December 5,
1977; a letter dated November 4, 1980 [rom nephew Cheng Chiu
aias Te Hsuing; and originals with certified translations of two
certificates of ownership purportedly to the Tai Huo Lu Com-
pound, upon which a portion of this claim is based.

In the letter, dated December 5, 1977, nephew Cheng Chao indi-
cates that he has been advised that, “that your shop in San-pai-fang
would be demolished very soon.” He further indicates that he has
submitted the claimant’s application for building a shop in the
San-pai-fang district, that it does not appear as though such appli-
cation would be approved at this time, and that the claimant is
advised to accept the compensation offered, after requesting a
slight increase, for his San-pai-fang building. This letter is con-
sistent with the letter of June 26, 1978, from Nephew Ch’eng Chao,
in which he indicates that the area including the claimant’s building
had become municipally owned and that he had been directed by a
government official to bring “documentary proof, to the Building
and Property Control Bureau to collect JMP $2032.80 for the
demolition of the San P’ai Fang building, at a calculated rate of
JMF $5.50 per square meter of condemned building property
area, for an area of 369.6 square meters. Nephew Ch’eng Chao
further indicates that he was advised by the government official,
and he purportedly quotes that official, as follows:

“First, accept the payment in order to resolve matters concerning
the wrecking. . . .Second, request a piece of land for your own build-
ing construction. Construction costs arc about JMP $150 per sqare
[sic] meter, extremely expensive. If you do not wish to come collect
compensation money, [ can deposit it in a state bank as a special
account.”

Nephew Ch’eng Chao concluded his letter by requesting guidance
from the claimant regarding the acceptance of the offer of compen-
Sa}ion. In a letter, dated November 4, 1980, nephew Cheng Chiu
alias Te Hsiung indicates as follows:

2. The building on Ching-l Road (i.e. the San Pei Fang Store
Building) was entrusted to my management. It was rented to Hung-ta-li
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Watches for the last 34 years. I collected the rent. When the govern-
ment sought to widen Ching-I Road, the buildings on both sides of the
road had to be razed and replaced by six-story buildings. The tenant
moved out on May 16, 1978. By the end of June the building was
completely razed.

I spent a great deal of time during the past few years looking for
the deeds to the properties. Although I searched in trunks and boxes
I found only two deeds to the Tai Huo Lu Compound. We lost many
books and documents because of frequent moving. The deed to the
San Pei Fang Store Building is still missing; perhaps it got lost during
moving and confusion. I am sending you the two deeds to Tai Huo Lu
Compound. When I find the deed for San Pei Fang I shall send it te
you.

Private citizens are now permitted to buy the newly constructed
brick buildings at a price ranging from P $150 to 300 per square
meter according to location and construction material.

As discussed in the Prouused Decision claimant submitted six
statements from persons w..o asserted that, of their own personal
knowledge, up to 1946 ciatmont was the owner of a commercial
building in the San Pei Fany district of Kunming. In an affidavit
dated January 15, 1980 Lucille Change Lee asserts that:

...my parents rented from Mr. Pond half of the store-front of the
commercial building at San Pei Fang for a gift shop. We also rented
from Mr. Pond the second story of the commercial building as our
living quarters. The other half of the store-front was used to operate
a hardware store owned by Mr. Pond. The third story of the building
was used as living quarters by Mr. Pond's nephew, who managed the
hardware store.

In an unsworn statement, dated February 22, 1980, Wang Qi Xing
states that: “I know Ben L. Pond was the sole owner of the two
properties at the time he left China in 1946 and Ben L. Pond’s
nephew, Cheng Chao, was asked to look after the two propcrties.”

On the basis of these statements, affidavits, and letters the Gom-
mission finds that the claimant owned a three story commercial
building, consisting of 369.6 square meters of floor space, known a5
the San Pei Fang Building located on Cheng-I Road in Kunming and
that this building was taken in by the PRC on May 17, 1978 for the
public purpose of widening Cheng-I Road. The Commission further
finds that claimant was offered and is deemed to have received com-
pensation from the PRC for this taking in the amount of JMP
$2,032.80.

Claimant contends that the offered compensation does not
constitute just compensation as required under international law-
Therefore, claimant contends that, although the taking was for 2
public purpose, it is compensable in this program due to the lack
of just compensation. Claimant asserts that the loss sustained was
in the total amount of $37,425.00, based upon “‘the local gover™”
ment’s quotation of the cost of construction being 150 yuan per

28

pare meter of floor space at the time the building was expro-

5 . R 3
%iatcd. _ On the basis of 1 yuan = .54 US $, the San Pei Fang

building consisting of 369.64 squarc meters at US $81 per squarc
meter was worth $29,940.00 and the land, valued at 25% of the
puilding, was worth $7,485.00, for a total value of $37,425.00.”

The Commission is not persuaded by the claimant’s contention
that the value as of the date of loss should be based upon the
ssserted new construction cost. The Commission notes that newly
construCted buildings were allegedly being sold for the claimed

150 Yuan per squarc meter of floor space. The Commission
concludes that taking into account depreciation for existing build-
ings the fair and reasonable value of the property would not exceed
50% of the alleged new construction cost. Therefore using a factor
of $40.50 US per squarc meters of floor space the Commission
finds the value of the building to be $14,970.42. The Commission
Jeems reasonable the suggested use of 25% of the building valuc to
determine the land value and finds the value of the land to be
$3,742.60 for a total property value of $18,713.02. In order to
determine the quantum of the loss sustained by the claimant the
amount of compensation deemed to have been paid by the PRC to
the claimant as a result of this taking must be deducted from this
valuation. At the conversion rate used by the claimant the compen-
sation of 2032.80 JMP (yuan) is equal to $1,097.71 which when
deducted from the determined value of the property results in a
loss sustained by the claimant in the amount of $17,615.31.

The Commission notes that during the first China Claims Pro-
gram there were no awards for loss of property in the City of
Kunming; however, a review of the evaluations of commercial prop-
erties in Canton taken in 1955 with appropriate adjustments for
the difference in size of properties and the difference of the size of
the cities involved the Commission concludes that the above deter-
mined value for the property owned by the claimant is comparable
to the values determined in the first China Claims Program. It
should be further noted that the Commission in this second pro-
gram is not governed by the findings of the Commission during the
fll’_St China Claims Program; however, in the first program the Com-
mission had considerably more valuation information from which
to make such determinations, so that comparisons with such
evaluations are helpful in accessing the appropriatencss of the
®aluation in this claim.

With regard to the Tai Huo Lu Compound, the claimant has sub-
Mitted the originals and certified translations of two certificates of
E}Wf-‘rship purportedly describing this property. These certificates

ownership, dated in the 35rd and 34th years of the Republic of
lggiil, describe two contiguous parcels of property, numbered

7 A and 1937 B, on the East Road surrounding the city of
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Kunming consisting of 1.643 mou and 1.189 mou, respectively for
a total of 2.832 mou or approximately a 1/2 acre of land. There ;
no evidence of record nor information on these certificates to relate
them to the Tai Huo Lu Compound except that the location o
the East road surrounding the city is the location of the claime
compound and the property claimed, approximately 1/3 of
acre, is similar to that described in the certificates of ownership,

Additionally, claimant has submitted a letter, dated November 4
1980, from nephew Cheng Chiu alias Te Hsiung, with a certifieq
translation thereof, which indicates as follows:

an

The razing of the Tai Huo Lu Compound happened many years
ago. I drifted from place to place during the years 1970 to 1976;
therefore I did not keep any records of past events. When I reported
a date of razing (the Tai Huo Lu Compound) I made a momentary
recollection. The sequence of the dates could have contain [sic] mis-
takes. Now I have conferred with members of my family and reached
the following conclusions:

(1) The Tai Huo Lu Compound (located on the City Circum-
ferential East Road, which section was later renamed Tai Huo Street)
was razed to yield ground for the extension of Red Sun Square. The
government notified us on January 18, 1969 to move out of our
residence within one day (January 19). We complied and moved out
within the limited time. Razing of all buildings in that area started
towards the end of the month and was completed in about a month
and a half.

* ok ok ok K ok kK

I spent a great deal of time during the past few years looking for
the deeds to the properties. Although I searched in trunks and boxes
I found only two deeds to the Tai Huo Lu Compound. , . I am sending
you the two deeds to Tai Huo Lu Compound. . ..

The information in this letter is consistent with the information
regarding the subject property contained in a letter dated July 10,
1973 from the same nephew, a certified translation of which was
previously submitted, which indicates as follows:
During the latter part of January, 1969, because of the expansion
of the Great Hall, all the buildings in the Labor Cultural Palace area
(including the T’ai Ho Lu compound) were razed. At that time, my
family was residing at No. 79, T’ai Ho Street, and as the government
gave us notice to move out within one day, we were temporarily trans-

ferred to No. 6, P’ing Cheng Street (originally a kindergarten for
children of the personnel of government organizations.

Also previously submitted was a letter from the same nephews
dated September 5, 1975, which creates some confusion about the
date that the subject property was confiscated when he says: “it ha
already been eight years since T’ai Ho Lu compound buildings wer®
razed. . .” That statement would indicate a seizure in 1967, insted
of 1969 as indicated by the other letters. It is conceivable that
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rlaimant’s nephew just misstated the number of years in this latter
£ ster. In the latter letter he also states that compensationl had been
Icaid by the PRC for all other properties, except the subject prop-
ortys that were “needed to enlarge the city Great Hall square area.’
As discussed in the Proposed Decision clalman_t submitted six
atements from persons who asserted that, of their own_personal
s,t owledge, up to 1946 claimant was the owner of the Tai Huo Lu
l;::mpound in Kunming. In a affidavit dated Februal;"y 13, 1930
pung Chang King states: “My knowledge of Mr. Pond’s (_)\:vnersmp
of these properties is based upon t_he facts that I l'}ad visited per-
onally many times, during my residence at Kunming from 193§
:o 1949, the properties, namely, the Tai Huo Lu Compound on Tai
Huo Street. . ..” o .

On the basis of the statements, affidavits, letters, a_nd oyvncrsh1p
certificates which have been submitted, the Commissmln finds t}_lat
the claimant was the owner of a parcel of property in Kunming
located on the city circumferential East Road, known as the Tai
Huo Lu Compound, and that this parcel of property was taken 'by
the PRC on January 19, 1969 for the public purpose of expanding
a public square area. The Commission further finds that no compen-
sation has been paid claimant for the loss of his property.

In regard to valuation of the loss sustained claimant has sub-
mitted a calculation using a valuation of 1/2 of the new construc-
tion cost for 1978 as discussed above regarding the San Pei Fang
property. Using the area of 1400 square meters of floor space in
the compound, as indicated in the letter dated September 5, 1975,
claimant calculates the value of the building as $56,000.00 based on
a construction cost of $40.00 US per square meter of floor space.
The claimant calculates the land value as being equal to 25% of the
building value or $14,000.00 for a total of $70,000.00 for the value
of the subject property. As indicated above with regard to the San
Pei Fang property the appropriate valuation is the value on the date
of the loss, not replacement cost. The Commission conclude:s that
taking into account depreciation for existing buildings the fau and
reasonable value of existing residential property in 1978 in Kun-
ming would not have exceeded one third of the new construction
cost of commercial buildings. On that basis and accepting the
asserted reduction of the 1978 value by 1/2 for calculation of value
in 1969, the Commission concludes that a $13.50 US per square
meter of floor space is appropriate for valuing the subject property.
Using this factor and the claimant’s method for calculation, the
Commission concludes that the claimant sustained a loss in the
amount of $28,625.00. The Commission notes that this value is
Comparable to the valuations of similar properties in the first China
Claims Program with appropriate adjustments for a later date of
| taking,
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The Commission finds that claimant was a national of the Unit
States on the dates of taking having been naturalized on chd
ber 14, 1952. The Commission has concluded that, in gmntia.
awards on claims under section 4 of Title I of the Internatior?
Claims Settlement Act of 1949, as amended, for the na’cionaliz.a.ti(;,al
or other taking of property, interest shall be allowed at the ratn
of 6% per annum from the date of loss to the date of sctt]cmeme
(See Claim of JOHN HEDIO PROACH, Claim No. PO-3197; FCSC
Dec. and Ann. 549 (1968)).

AWARD

An award is hereby made to claimant, BEN L. POND, in the tota]
principal amount of Forty-One Thousand Two Hundred Forty
Dollars and Thirty-One Cents ($41,240.31), with interest thereon
at 6% per annum on $28,625.00 thereof from January 19, 1969 to
May 11, 1979, the date of the China Claims Agreement, in the sum
of Fourteen Thousand Six Hundred Fourteen Dollars and Forty-
Two Cents ($14,614.42), and on $17,615.31 thereof from May 17
1978 to May 11, 1979, the date of the China Claims agreement, i
the sum of One Thousand Thirty-Five Dollars and Seventy-Eight
Cents ($1,035.78).

Dated at Washington, D.C.
and entered as the Final
Decision of the Commission,
April 22, 1981.

IN THE MATTER OF THE CLAIM OF
BASILETTE V. A. BROWN

Claim No. CN-2-056, Decision No. CN-2-069

FINAL DECISION

This claim against the People’s Republic of China (hereinafter
“pRC”), under the China Claims Agreement of 1979 and Section
4 of Title I of the International Claims Settlement Act of 1949, i
based on a loss resulting from the nationalization, confiscation, o
other taking of property in China.

A Proposed Decision was issued on October 17, 1979 denying
this claim for lack of sufficient evidence to establish that the prop”
erty claimed was nationalized or otherwise taken by the PRC be”
tween November 6, 1966 and May 11, 1979. Claimant filed objec
tion thereto but did not request an Oral Hearing before the
Commission.

B2

The claimant objects on the ground that the evidence submitted

py her was sufficient to establish a taking during the requisite
eriod of time. Claimant contends that, “The Commission has not
?n the past and cannot require claimants to furnish precise proof of
the date of loss since that information is unavilable [sic] to both
claimant and the Commission.” As to onc item, Lacks News Photqs,
Limited, claimant, further, objects on the ground that the Commis-
sion emphasized the contents of two 1ctt_ers.fr0’m Mr. S. Y. Day,
dated May 9, 1951 and July 18, 1954, which indicate, respectively,
that the business was under local supewision and restrictions and
recommend that the owners consider liquidation, rather than giving
appropriate weight to other evidence of record. In support o_f these
contentions, the claimant has submitted numerous affidavits,
letters, certified copies of telexes, and other documents. The addi-
tional evidence submitted pertains to the business known as Lacks
News Photos, Limited, but does not shed any additional light upon
the disposition of the other two businesses known as Shanghai
Camera Exchange and Radio Station XMHC.

Claimant has submitted certified copies of the two telex mes-
sages, dated July 19, 1979 and July 24, 1979, which were discussed
in the Proposed Decision. Claimant also submitted a certified copy
of a telex message dated December 12, 1979 from the Shanghai
Office of The Hongkong and Shanghai Banking Corporation to its
San Francisco office which states as follows:

Mrs. Brown wrote to us 3 Dec. enquiring as to the status of Lacks
News Photos Ltd. registered in Shanghai in 1948 in which she has a
share holding.

Please advise Mrs. Brown that this firm traded until 1956 at which
time it became a semi state owned enterprise renamed Koo Nee Phote
Company. The firm is still operating at 150 Nanking Road East,
Shanghai and still employs some original members of staff.

For further information Mrs. Brown should apply to them direct.

Claimant has also submitted a certified copy of a Department of
Il}dustry & Commerce License No. 93 for Lacks News Photos,
Limited, and a certified translation thereof. Claimant, further, has
submitted certified copies of numerous letters which she has writ-
ten to the Koo Nee Photo Company and various agencies of the
PRC, an article in the New York Times, dated January 18, 1956,
dateline Hong Kong, Jan. 17 indicating that, “A Chinese Com-
Munist dispatch from Peiping today said that ‘all private industry
and commerce’ in Shanghai would be transformed into joint state-
Private enterprises by Jan. 90” and a news item in the San Fran-
Cisco Examiner, dated January 14, 1980, dateline Peking, which
States: “In 1956, capitalists large and small banged on gongs, beat
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drums and set off firecrackers to observe the joining of their busj evidence was submitted with regard to Shangha Camera Exchange
ness with the state. The government made payments o the originai nor the capital account_rcsulting therefrom after August 5, 1950.

owners for 10 years, after which the businesses were wholly state Wit‘h regargl to Radio Station XMHC the only additional picce
owned.” On the basis of this evidence claimant contends that th- of evidence 1s 2 letter dated January 22, 1980 from a Hugh K.
disposition of Lacks News Photos, Limited fits within the sc:enarifJ Lowe, Vancouver, Canada who states: “1 1ef,t Shanghai on the has
of the telex message dated July 24, 1979, so that a taking thereof j poat, the S5 General Gordon in 1949, Pd leit gvcryltmpg 0
established in 1967, and that the other two businesses Sheuld b:_ Mr. T. H. Chee, who was then'the manager of_X.MHC. ‘As indicated
deemed to have followed that same takings scenario. in the Proposed Decision, the most recent piece of evidence was a

It is asserted in a letter dated February 13, 1980 that direct feteer from OTF of the principals of the station, T. H. Shy e

evidence of the date of loss sustained by the claimant is unavailable chb(':r 13, 1948.’ “thiCh_ indicated that the Badio XMHC ey
as the “internal affairs of the People’s Republic of China are closed struggling but continuing to Operare. Thgaen eSS of cv_ldcncc a
to outsiders;” that claimant has written letters to nUmMErous agen. regard 0 this compatly along with the prev%ously ‘suhrmtted o
cies of the PRC, has not received replics, and does not expect to dence does not :ndicate the status of the Radio Station subsequent
receive replies to these letters, nor has she been able to receive any f01945: . sly indicated s £ sndi
information from other sharcholders of the three businesses; that As previously Indicalee the ev1dencc“0 rf:cord indicates that
in the first China Claims Program, as well as other Progl'am,s the Lacks News 'Photos, Limited became a Fsco. SiotC oumed SHE
Commission has considered “probative secondary evidence “:he:e prisc. 39.06 gnd a rcn_am(’:,d K?O Nee Phote.Company and
direct evidence was navailables” and that in this. claiin such evi that this “firm 1s still operating.” It 1s contended in a letter dated
dence has been submitted which supports their contention that the February 13, 1980 .fr.om counsc} of record .thai.:’ thercfor_e, this
three businesses were “finally nationalized at the time of the Cul- company b(_fca_m_e & jolnt state-private enterprise m 1956 with the
tural Revolution in 1967.” payment of dividends guaranteed by the PRC from 1956 through
As indicated in the Proposed Decision with regard to Shanghai 1966. and Fhat the company In 1967 became state owned, in o
Camera Exchange, the evidence establishes that this business was fF)Tl:nltY with t.he td?x message dated July 24, 1979 regarding
liquidated on July 20, 1950 which, according to the affidavit of limited companies. It 1 pot.cd that the telex message dated Decem-
Nicholas B. Argendeli (brother of the claimant), dated August 90, ber 12, 1979 does not indicate such an occurrence, that a letter
1979, resulted in PRC Victory Bonds and negligible cash or stock. dated January 10, 1980 from the claimant {0 the Hongkong and
It is contended by counsel of record in a letter, dated December 20, Shanghal .Bankmg Crxporation., 1/ Shanghai requesting confiema-
1979, that the capital account of the claimant, resulting from this tion of this occurrence has apparently not been answczred, and that
liquidation, existed as late as July 18, 1954, for in a letter from a letter dated January 23, 1989 ol thie San Francises office.of
Mr. S. Y. Day (a principal in Shanghai Camera Exchange) of that E‘hc Hongkong and Shanghai Banking Corporation indicates that,
date regarding Lacks News Photos, Ltd. no mention was nade of I am afraid I cannot throw any light upon the exact status of the
her capital account. It is noted by the Commission that exhibit C-1 r;cw Koal e Photo Company, but preswme that: the form .Of
which was attached to the original claim form filed by the claim- wdnersmp 1s one shared bct\’\’recn the _employecs of the enterprise
ot contains excerpts from «jquidation Report cubmitted bY and the Chinese government. Such evidence does not support the
K. Y. Chu,” dated August 5 1950. which asserts that the claimant’s contention of the claimant that there was 2 change in ownership
capital account would have consisted of a 1/3 share of the assets jiatus in 1967. Certain commentators 2%, alsa, qmd oy she ala:
upon liquidation (affidavit of Mr. Argendeli indicates a 50% share) ant in support of the contention that private businesses which had
amounting to cash in the amount of $700.78 and PRC bonds valu€ Cs::pfcinferted _mtOl_jOl&lt1publkllc-prw§te Fn;gfgglscg m 195: WELE
2t §9.477.06. No evid aih bmitted : estab® ctely nationaliz¢ by the end © . One such com-
5 o evidence has been submitte by claimant tOY. Day mentator cited is A. Eckstein who wrote a book entitled China’s

lish the disposition of this capital account nor that Mr. S E

i . ; 2 ; N 5 conomi [ 07, 5 AT / L S _
was In any way involved with or responsible for said capital account mentat:rz iii??guiiokn }:“‘ r‘ {;;ksfo [hME Ecks.t‘c.m alnd l:)tl_tr LOI‘['ld
following the liquidation. Therefore, it does not seem reasonable ¥ jewed by the staff of the Commission 0 ackgroun

; : : ; : research for this claims program indic h ; 1956 virtually ¢

. . 0 , program indicate that by 1956 virtually all
ey al.nythmg W1Fh regard to said ’capl.ta.l account from a £a11u1‘€5 industrial firms in the PRC had been nationalized becoming either
Mr. Day to mention that account in his letter dated July 18, 19 ’ 5

written about and on behalf ot Lacks News Photos, Lid No furthe’ Eubhc enterprises or joint public-private enterprises, but that in
, Ltd. : : :
egards to the management of such enterprises therc was very little
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distinction between the two forms. As Mr. Eckstein says on page

84 of his book:

However, from a policy, operational, and management point of view
there was no difference between these two forms. The only dis-
tinguishing feature of the second [joint public-private] was that the
former private owners or shareholders theoretically retained part
ownership in the joint enterprises. This did not entitle them to any
participation in the management, but they received a fixed return on
their invested capital. However this practice did not survive the Cul-
tural Revolution, so that the public-enterprise form of organization
now applies to all modern industry in China.

Another commentator, George N. Ecklund, in an article in Pacific
Affairs (Fall, 1963) at page 248 states:

The statute governing the organization of the new enterprise [joint
public-private enterprise] made it clear that the government would be
the dominant partner in the firm. The private businessmzn could not
assume direct control of the joint organization, but took part in man-
agement as ordinary salaried personnel. The government wanted their
technical and managerial skills, but only as hired hands. The private
owners who contributed all of their assets to these new companies
were compensated initially by payments in the form of a percentage
of annual profits. This was changed in 1956 to a fixed interest pay-

ment of 5 percent on the private capital involved, all payments being
scheduled to cease in 1962.

On page 250 Mr. Ecklund continues, “After this mass conversion to
socialist enterprise early in 1956, private businessmen in China had
nothing left but memories and an annual interest payment from the
state (paid partly in government bonds).”

Following a thorough review of the evidence of record in this
claim, the contentions of the claimant, and other sources of
information available to the Commission (which have been cited
in this decision) the Commission finds that the claimant has not sus-
tained the burden of establishing that a loss occurred on or after
November 6, 1966 and before May 11, 1979. With regard to
Radio Station XMHC and the Shanghai Camera Exchange and
capital account resulting from the liquidation thereof, there is no
evidence to establish takings during the requisite period of time,
nor is the Commission persuaded by the contentions of the claim-
ant that these companies continued to operate after the dates of the
last available evidence regarding them nor that the capital account
was in existence on or after November 6, 1966. The evidence r¢-
garding Lacks News Photos, Ltd. indicates that if effective control
was not being exercised by local authorities in 1951, as discussed in
the Proposed Decision, then upon this company becoming a joint
public-private enterprise (or as the telex message states a semi statc
owned enterprise) in 1956 the PRC exercised control over the com-
pany effecting a taking thereof.
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Accordingly, the Commission concludcs_l.hal _th{: Prop(;scd' l)clm
jon dated October 17, 1979 denying this cl_alm pnlst ye and 1s
;ercb)’ affirmed as its final determination on this claim.

pated at Washington, D.C.

d entered as the Fin{tl .
Decision of the Commission,
April 1, 1981.

IN THE MATTER OF THE CLAIM OF
WELTHY KIANG CHEN

Claim No. CN-2-015, Decision No. CN-2-066

PROPOSED DECISION

This claim against the Government of the People’s ch.ubhi oif
China, under the China Claims Agreement 0f 1979 and Sectl‘on' ("Jd
Title I of the International Claims Settlemcnt Act of 19£‘L9, is deLd
upon the loss sustained in connection with the ownership of bfa\n ?‘
of the issuc known as National Government of the chubl%c of
China Allied Victory U.S. Dollar Loan of 1942, the ownershlp o
notes of the issue known as The 36th Year (1947) Sh_orL-Terrm
Treasury Notes of the Republic of China, and the owncrsh.lp of L4§
Dollar Savings Bonds issued by the Central Trust on Apr_ll 1, 1943.
Claimant has been a national of the United States since his naturali-

i mber 3, 1954. _

zatlli?dg? gfgtizn 4 of Title I of the International Cla@s_Se‘ttlf:ment
Act of 1949, as amended, the Commission is gi\fe.n ]urls‘dlcuon to
receive, examine, adjudicate, and render final d(_?ClSlonS w1t¥1 r_espect
to claims of nationals of the United States mclud;d within the
terms of any claims agrecment concluded on and after March }0,
1954, between the Government of the United States and a foreign
government (exclusive of governments against \:\Fhlt‘.h the United
States declared the existence of a state of war d'flrmg World War II),
arising out of the nationalization or other taking .of. property [23
U.S.C.A. Sec. 1623(a)]. In this section the Commission 15 directe

to decide claims in accordance with provisions of the applicable
claims agreement and the principles of international law. "

On May 11, 1979, an agreement was cor}cluded between t ,e
Governments of the United States of America and the Pcoplles
Republic of China (hereinafter referred to as the PRC) settling
claims of nationals of the United States against thf: PRC arising
from the nationalization, expropriation, intervention, or other
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taking of, or special measures directed against, property of
. _ , :

tionals of the United States on or after October 1, 1949, and ln‘iq\
to the date on which the agreement was concluded. ;

Under the provisions of Title V of the International Claimm,

Settlement Act of 1949 [78 Stat. 1110 (1964), 22 U.S.C. 8¢,
1643-1643k (1964), as amended by Public Law 89-780, ‘dp:
proved November 6, 1966, 80 Stat. 1365 (1966)], the Com.
mission was given jurisdiction over claims of nationals of th,
United States against the Chinese Communist regime (the PRQ)
arising since October 1, 1949, for losses resulting from the
nationalization, expropriation, intervention, or other taking of
or special measures directed against, property of nationals of the
United States. In that program, the Commission considered claimg
that arose between October 1, 1949 and November 6, 1966, the
date on which the program was authorized. That program was
completed on July 6, 1972 pursuant to a statutory mandate in
the enabling legislation.

The question presented by this claim is whether the Commission
has the jurisdiction to consider claims that arose prior to Novem-
ber 6, 1966. On June 1, 1979, the Commission published notice in
the Federal Register announcing that a new China Claims Program
would be initiated under which it would consider claims by na-
tionals of the United States against the PRC for losses that arose
between November 6, 1966 and May 11, 1979. August 31, 1979
was established as the deadline for filing such claims.

The period during which losses must have occurred for favorable
action to be taken on claims in the second China Claims Program
was established because the Congress of the United States had pre-
viously made provisions under Title V of the Act, supra, for the
filing and adjudication of claims by nationals of the United States
for property losses in China that arose between October 1, 1949
and November 6, 1966, and mandated a date by which such a
claims program must be completed. Accordingly, the Commission
concluded that its jurisdiction over such claims expired on July 6,
19792 and that it no longer has the authority to accept and take
favorable action on those claims. Congress having provided its
remedy for the 1949-1966 claims, the Commission is not at liberty
to provide another.

This situation is not unique in the programs that the Commission
had been authorized to administer in the past. Subsequent to comm”
pletion of claims programs against the Governments of Bulgarid,
Hungary, and Rumania, on August 9, 1959, the Government of the
United States reached claims agreements with those governments:

The Commission was unable to implement the claims agreement$
ander Title I of the Act without legislative authorization becaus¢
the United States had declared the existence of a state of war
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sal ose countries during World War IL. In each case the Con-
ai_’:;r;s;ntal::tcd second claims 1§rograrns by amending .Tlf.lc 111 of the
ternational Claims Settlement Act of 1949, and limited the C(‘)m-‘
3 able claims to those for losses which occurred after the dates
czzzred by the first claims programs. [82 Stat. 42 (1968); 88 Stat.
1386 (1944); 22 U.S.C. Sec. 1641]. . P
Following the legislative precedent i these secon }[: g
hich predudcd the favorable consideration of claims that arose
o the period covered by the first programs, the C_ommms;on
durll’;ides that it does not have the jurisdiction to consider claims
con‘ist the PRC that arosc prior to November 6, 1966, and aft_cr
a%al 11, 1979, the date of the agreement with the PRC. (See Claim
ifa}ose '\ loria Zavier, Claim No. CN-2-017, Decision No. CN-2-00%.]
The Commission has consistently held that mn t’hc absence ol a
ositive action by the foreign government affecting the right to
pa ment, a bondholder’s right 1s “taken” by the (%ebt.or foreign
Pozrcm':‘m:nt on the day when it refuses to pay the obligation ffor the
%irst time, in other words, when the foreign government En’stI de-
faults upon 1ts obligations. (See the glaxm of'Car! Marks & Cof;l, cr;c.,
Claim No. CN-0420.) The Commission prevxously_made the finding
that servicing of bonds of the issue known as National Govcr?mg;:‘r;;
of the Republic of China Allied Victory U.S. Dollar Loan of 1 1
was suspended in September 1948 and had not resumed. It was a1s0
held that the subject bonds were not secured by property or reves
nue but constituted general obligation bonds that were not chargea-
bleotg ttk;leepgtgiement of Claim, FGSC Form 780-2, c!almant ‘w?as
advised that documentation must be submitted at the time of filing
to establish the date and manncr of the taking of the subject prop-
erty. The claimant asserts that the claim for loss arose on January 1,
1979 when the Government of the United States recognized the
PRC. The claimant alleges that the PRC on that date became ttbe
only legitimate government of China a}'ld bf:came responsxbleh.o;
the liabilities of its predecessor, the Nationalist F}overnmem, w 1(;3
is no longer a legitimate government. The claimant has not sub-

mitted any evidence of any action by the PRC concerning the rights
of the bondholders of subject issue nor concerning the rights of the
holders of Short-Term Treasury Notes or U.S. Dollar Savings Bonds
at issue in this claim. The Commission is not persuaded by the argu-
ment of the claimant that the PRC on January 1, 1979 became re-
sponsible for the liabilities of the Nationalist Government with re-
gard to the subject issues. _
The Regulations of the Commission provide:

Claimant shall be the moving party and shall have the ‘buxdezn of proof
on all issues involved in the determination of his claim. (FCSC Reg.,
45 C.F.R. §531.6(d) (1977).)
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For the above reasons, the Commission concludes that the claim-
ant has failed to establish that the bonds and notes, subject matter
of this claim, were dcbts owed by the PRC or debts secured by
property which has been “taken” by the PRC on or after Novem.
ber 6, 1966, and before May 11, 1979.

Therefore, the claim is hereby denied.

The Commission deems it unnecessary to consider other elements
of this claim.

Dated at Washington, D.C.
and entered as the Proposed
Decision of the Commission,
October 17, 1979.

FINAL DECISION

This claim against the People’s Republic of China (hereinafter
«pRC”), under the China Claims Agreement of 1979 and Section
4 of Title I of the International Claims Settlement Act of 1949, is
based on a loss resulting from the nationalization, confiscation, or
other taking of property in China.

A Proposed Decision was issued on October 17, 1979 denying
this claim for lack of sufficient evidence to establish that the prop-
erty claimed was nationalized or otherwise taken by the PRC be-
tween November 6, 1966 and May 11, 1979. The claimant filed
objection thereto and requested an Oral Hearing before the Com-
mission. An Oral Hearing was held on January 22, 1981, at which
Samuel S. T. Chen, husband of claimant, appeared on behalf of
claimant.

Claimant contends that the Government of the PRC, as the suc-
cessor government to the Kuomintang, Central Government in
China, succeeded to all rights and became responsible for all ob-
ligations of its predecessor government upon its ascension to power
on October 1, 1949. Claimant further contends that on October 24,
1949 when the Government of the PRC took certain actions “bY
setting up a Take-Over Committee to take over the Kuomintang
Gentral Government. . . .and denying all obligations of its prede-
cessor” and by freezing all U.S. assets in China on December 29,
1950, her right to payment on the bonds and notes upon which her
claim is based, issued prior to October 1, 1949, was abrogated.
However, she contends that as a citizen of the United States her loss
did not occur (“become definite”) until January 1, 1979 when the
Government of the United States recognized the Government of the
PRC, which date is within the period covered by this program. In
support of her contentions claimant submitted a copy of a portio?
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of A Chronology of the People’s Republic of China from October 1,
1949 by Peter Chen on which she highlighted the entries for Oc-
tober 25 (Government Administrative Council sets up Take-Over
Committee) and December 99 (PRC freezes and places all U.S.
assets in China under government control). Claimant has not cited
any legal authority nor is the Commission aware of any legal au-
thority to support her contention that she has established a com-
ensable loss.

In support of her contention claimant argues that on January 1,
1979 the Government of the PRC became obligor to U.S. citizens on
a1l financial and other obligations incurred by or issued by its prede-
cessor government to U.S, citizens and that any previous actions
that that government may have taken with regard to such obliga-
tions subsequent to its ascension to power would be deemed to
have occurred on that date. However, even if this argument is ac-
cepted, 1t does not assist claimant in this claim for no evidence has
peen submitted which indicates that the subject bonds and notes
were first in default after October 1, 1949 nor that the Government
of the PRC has affirmatively repudiated them. The setting up of a
takeover committee does not do so; the copy of the chronology
submitted by claimant does not say that obligations of its prede-
cessor were denied as claimant contends; nor does the freezing of
U.S. assets in China affect or imply a repudiation of such bonds and
notes.

As set forth in the Proposed Decision, the Commission does not
have the authority under the second China Claims Program to find
a claim compensable unless the evidence submitted is sufficient to
establish that a loss occurred between November 6, 1966 and
May 11, 1979. After a careful review of the evidence of record in
this claim, the Commission finds that the evidence submitted does
not establish a taking during the requisite period of time.

Accordingly, the Commission concludes that the Proposed Deci-
sion dated October 17, 1979 denying this claim must be and is
hereby affirmed as its final determination on this claim.

Dated at Washington, D.C.
and entered as the Final
Decision of the Commission,
April 1, 1981.

41



