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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
_______________________________________________
UNITED STATES OF AMERICA
-v-

10-CR-219-S

TONAWANDA COKE CORPORATION
Defendant.
_______________________________________________
GOVERNMENT'S MOTION FOR AN IMMEDIATE HEARING
THE UNITED STATES OF AMERICA, by and through its attorney, James P.
Kennedy, Jr., United States Attorney for the Western District of New York, and Jeffrey H.
Wood, Acting Assistant Attorney General for the United States Department of Justice,
Environment and Natural Resources Division, and the undersigned Assistant United States
Attorney and Trial Attorney, respectfully moves this Court to schedule an immediate hearing
in regards to the violation petition filed by the Probation Department against defendant
Tonawanda Coke Corporation (“Tonawanda Coke”). See Dkt. #365.

BACKGROUND
On March 19, 2014, the Court sentenced Tonawanda Coke to a term of probation of
five years, ordered Tonawanda Coke to fund two community service projects not to exceed
$12,200,000, and imposed a $12,500,000 criminal fine to be paid over five years and a special
assessment of $5,600. See Dkt. #281. As part of Tonawanda Coke’s probationary sentence,
the Court ordered Tonawanda Coke not to commit another federal, state, or local crime. See
id. On August 23, 2018, this Court issued a summons returnable on September 4, 2018, in
response to a Petition for Offender under Supervision (“Petition”) filed by the Probation
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Department. See Dkt. #365.

The Petition outlines significant areas of environmental

noncompliance by Tonawanda Coke, which includes continuous violations of the 20%
opacity limit every day since May 2, 2018 and unregulated emissions of coke oven gas, a listed
hazardous air pollutant.

ARGUMENT
The government moves this Court to set an immediate hearing so the Court can
promptly hear evidence of the violations committed by Tonawanda Coke and determine an
appropriate sentence. If the Court does find that Tonawanda Coke has violated its terms of
probation, the government will be requesting that Tonawanda Coke immediately cease
operations until it can comply with the law. This has been the position of the New York State
Department of Environmental Conservation (NYS-DEC), which on July 20, 2018, issued a
Cease and Desist Order, which Tonawanda Coke has now challenged. Moreover, on August
31, 2018, the government received a letter from NYS-DEC Commissioner Basil Seggos,
outlining the position of the agency for the Court. A copy of that letter is attached hereto as
Exhibit 1. Additionally, on September 1, 2018, at approximately 7:30 p.m., the government
received several photographs from a concerned citizen showing the ongoing opacity
violations at Tonawanda Coke. Attached as Exhibit 2 are the photographs received by the
government on September 1, 2018. Most recently, last night the government learned of
several reports of a fire at Tonawanda Coke, during which fire personnel were restricted
access to the site. See Buffalo News, Firefighters initially held back from Tonawanda Coke blaze,
fire chief says, September 4, 2018, available at https://buffalonews.com/2018/09/03/firecompanies-respond-to-reports-of-blaze-at-tonawanda-coke/.
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The government is deeply troubled by the conduct of Tonawanda Coke. During the
sentencing phase of this case, the government argued that Tonawanda Coke indiscriminately
poisoned an entire community for decades and needed to be punished accordingly. This
Court imposed a substantial sentence on Tonawanda Coke, yet, despite that, the company is
again acting in flagrant disregard of the environmental laws and regulations. Because of its
actions, Tonawanda Coke is again jeopardizing the health and wellbeing of citizens living
near the plant at risk. This cannot be tolerated.
CONCLUSION
For the foregoing reasons, the government respectfully moves for the scheduling of an
immediate probation violation hearing.
DATED: Buffalo, New York, September 4, 2018.
Respectfully submitted,
JAMES P. KENNEDY, JR.
United States Attorney
BY:

S/ AARON J. MANGO
_____________________________
AARON J. MANGO
Assistant U.S. Attorney
United States Attorney’s Office
Western District of New York
138 Delaware Avenue
Buffalo, New York 14202
(716) 843-5882
aaron.mango@usdoj.gov
PATRICK DUGGAN
Trial Attorney
United States Department of Justice
Environmental Crimes Section
601 D Street, NW
Washington, DC 20004
(202) 305-0366
patrick.duggan@usdoj.gov
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August 31, 2018
Honorable William M. Skretny
United States District Judge for the
Western District of New York
2 Niagara Square
Buffalo, New York 14202
Dear Honorable Skretny:
Tonawanda Coke Corporation
Request to Revoke Probation and
Cease Operations
The New York State Department of Environmental Conservation (DEC) submits this
letter in support of the Petition for Offender Under Supervision recently filed by the
United States Probation and Pretrial Services. DEC urges the Court to revoke the
probation of the Tonawanda Coke Corporation and order any relief deemed justified
under the circumstances such as the immediate cessation of Tonawanda Coke
Corporation’s activities that are causing and contributing to the daily violations of the
federal and state opacity regulations.
Despite the criminal conviction and sentence that you imposed in March 2014, the joint
federal and state civil settlement reached with the company in 2015 and the numerous
DEC administrative actions against the Tonawanda Coke Corporation since 2014, the
company continues to intentionally operate in a manner in direct contravention of
several federal and state environmental laws. Since May 2018, the DEC has
documented 227 violations of the state’s opacity regulations and issued seven Notices
of Violation. DEC also issued Notices of Violation to Tonawanda Coke Corporation for
violating its State Pollutant Discharge Elimination Permit and for numerous violations of
New York State’s petroleum and chemical bulk storage laws and the State’s Resource
Conservation and Recovery Act. Further, Tonawanda Coke Corporation violated the
federal opacity limit on many dates between January 2018 and April 2018, with
increased frequency and severity. Starting May 2, 2018, Tonawanda Coke Corporation
has violated the federal opacity limit every day, frequently recording 24-hour average
opacity levels more than double the legal limit. Such blatant disregard for the
environment and the health and welfare of the surrounding community must be stopped.
Enclosed is a copy of my July 20, 2018 letter to the Chief Financial Officer of the
Tonawanda Coke Corporation where I directed the company to immediately cease and
desist all operations that are causing the violations outlined in that letter and advised of
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DEC’s intent to revoke its state air permits. As referenced in the petition filed by the
United States Probation Officer, Tonawanda Coke Corporation disregarded that
directive and continues to operate in a manner causing daily opacity exceedances.
Rather than cease operations, the company is challenging the permit revocation and
has requested an administrative hearing.
The relief requested is necessary. Tonawanda Coke Corporation has made some
operational modifications but the efforts have not been successful to stop the daily
opacity exceedances and some have exacerbated the opacity emissions. To date, the
company has not presented a formal solution that will result in a prompt resolution of the
opacity violations, despite being requested in May 2018 to provide DEC with a solution.
At a meeting in May 2018, DEC staff raised the option of temporarily shutting down the
battery and rebuilding the ovens. Tonawanda Coke Corporation’s response has been
to continue its current operations knowing that such action would result in repeated
opacity violations.
Contrary to what Tonawanda Coke Corporation may argue, the emissions from the
waste heat stack are not only visible as opacity but also include coke oven gas
generated by the coking process. These combined emissions are being released due to
the numerous cracks in the battery ovens, resulting from Tonawanda Coke
Corporation’s lack of sustained and effective maintenance of the coke over battery.
Coke oven gas is a listed hazardous air pollutant under Section 112 of the Clean Air Act
(42 U.S.C. Section 7412) that contains benzene, a recognized carcinogen. Further,
there is an element of harm built into the federal and state opacity regulations which
was considered in establishing the limit by which an entity shall not emit opacity from its
operations. The company raised the lack of proof of public or environmental harm
argument with you during the criminal sentencing phase when it claimed that the
seriousness of the offenses of which it was convicted is mitigated by the absence of any
proof of actual harm or environmental contamination. You were not persuaded there
and we urge you to not recognize that argument in this proceeding. See 5 F.Supp.3d
343, 354-55 (W.D.N.Y. 2014).
I appreciate your consideration of this letter and again urge you to revoke Tonawanda
Coke Corporation’s probation and order appropriate injunctive relief necessary to stop
the continuous and repetitive violations and disregard of environmental laws, such as
the immediate cessation of its activities that are causing the opacity violations.
Sincerely,

Basil Seggos
Commissioner
Enclosure
cc:

Patrick Duggan, Esq., US Department of Justice
Aaron Mango, Esq., US Department of Justice
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July 20, 2018

VIA HAND DELIVERY
VIA CERTIFIED MAIL RETURN RECEIPT REQUESTED
Mr. Paul Saffrin
Tonawanda Coke Corporation
3875 River Road
Tonawanda, NY 14150
Dear Mr. Saffrin:
CEASE AND DESIST
NOTICE OF VIOLATION
NOTICE OF INTENT TO REVOKE
Air Title V Facility Permit
9-1464-00113/00031
Air State Facility Permit
9-1464-00113/00035
The New York State Department of Environmental Conservation (“DEC”) hereby
demands the Tonawanda Coke Corporation to immediately cease and desist ongoing
violations of the Environmental Conservation Law and its implementing regulations.
DEC finds the condition of the Tonawanda Coke Corporation’s (“TCC”) facility and your
company’s seeming disregard for environmental laws, rules and regulations as well as
numerous enforcement actions and the impacts unacceptable. TCC’s operations show
a blatant disregard for the environment and the health and welfare of the surrounding
community. Should TCC fail to comply with this cease and desist demand, we will
pursue other available enforcement options, including but not limited to, a preliminary
injunction, a summary abatement order and enforcement of the joint state and federal
Consent Decree entered into between DEC, New York State Attorney General’s Office,
U.S. Department of Justice and U.S. Environmental Protection Agency (“EPA”) (United
States et al. v. Tonawanda Coke Corporation, 15-cv-00420-WMS) (“Consent Decree”).
In addition, TCC is hereby advised that DEC is commencing an action to revoke the
Title V and Air State Facility permits associated with this Facility.
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DEC inspected TCC’s facility, located at 3875 River Road, Tonawanda, New York
(“Facility”) on July 19, 2018 following numerous reports of excessive black smoke
emitting from the Facility. During that inspection, DEC staff documented several opacity
violations of Section 214.6 of Title 6 of the New York Codes, Rules and Regulations (“6
NYCRR”), with one reading of 100% opacity. Those violations demonstrate an
increased pattern of noncompliance and a failure to adhere to applicable laws and
permit conditions. Specifically, DEC staff performed inspections at the Facility on May
2, 2018, May 18, 2018, May 23, 2018, May 31, 2018, June 7, 2018, June 19, 2018,
June 20, 2018, June 26, 2018, July 2, 2018, July 11, 2018, and July 19, 2018. The
results of those inspections resulted in the issuance of Notices of Violation (“NOV”) to
TCC (June 5, 2018, June 8, 2018, June 15, 2018, July 3, 2018, July 6, 2018 and
July 19, 2018) for opacity violations of 6 NYCRR 214.6, a violation of TCC’s New York
State Pollutant Discharge Elimination Permit, violations of New York State’s petroleum
bulk and chemical bulk storage laws and the State’s Resource Conservation and
Recovery Act regulations. A recent joint inspection by DEC and the EPA detected
numerous violations of the Consent Decree. A letter related to noncompliance with the
Consent Decree will be forthcoming.
To date, TCC’s operational modifications to the battery and related components to
abate the opacity have been ineffective and served to exacerbate the opacity violations.
TCC has yet to present DEC with a formal solution to stop the opacity. TCC has also
verbally advised DEC staff that it will not take certain steps to try to reduce opacity, such
as increasing the coking cycle which would assist in having the coke ovens operate
under optimal temperature, because doing so would interfere with the company’s ability
to fulfill customer orders. This course of action is unacceptable and demonstrates
TCC’s continual intent to operate in contravention of applicable environmental laws and
the Consent Decree, and TCC’s desire to put profits over environmental compliance
and the health and safety of the community in which TCC operates.
As a result of these violations and the potential harm to the public and environment,
TCC must immediately cease and desist actions causing violations described herein.
TCC is immediately directed to take all steps necessary to safely cease operations
associated with the violations to prevent harm to its workers, the surrounding
community and the environment.
Please be advised that TCC must continue to perform all work required under the
Orders on Consent and Administrative Settlement for the Superfund Site #915055.
In addition, through this letter, DEC is also advising TCC that, pursuant to 6 NYCRR
621.13, the agency has made a determination to revoke your above referenced Air Title
V and Air State Facility permits. This determination is made on the basis of newly
discovered material information, noncompliance with permit conditions, noncompliance
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3.
with provisions of the Environmental Conservation Law, including the violations outlined
in the NOVs issued to date, the RCRA violations detected during the June 20, 2018
inspection, TCC’s unilateral decision to improperly dispose of approximately 128 yards
of hazardous waste from the Superfund remedial project at Site 108 through the battery
on from on or about May 8, 2018 through May 12, 2018, and the noncompliance with
the Consent Decree.
This revocation will become effective August 4, 2018 unless you submit, within 15 days
of the date of this letter, a written statement giving reasons why the permits should not
be revoked and/or a request for a hearing.
Please contact Terri Mucha, Esq. at 716-851-7190 if you have any questions.
Sincerely,

Basil Seggos
Commissioner
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
_______________________________________________
UNITED STATES OF AMERICA
-v-

10-CR-219-S

TONAWANDA COKE CORPORATION
Defendant.
_______________________________________________
GOVERNMENT'S SUPPLEMENTAL MEMORANDUM
REGARDING THE MOTION FOR AN IMMEDIATE HEARING
THE UNITED STATES OF AMERICA, by and through its attorney, James P.
Kennedy, Jr., United States Attorney for the Western District of New York, and Jeffrey H.
Wood, Acting Assistant Attorney General for the United States Department of Justice,
Environment and Natural Resources Division, and the undersigned Assistant United States
Attorney and Trial Attorney, respectfully submits this supplemental memorandum to provide
additional information to the Court regarding the government’s motion for an immediate
hearing in regards to the violation petition filed by the Probation Department against
defendant Tonawanda Coke Corporation (“Tonawanda Coke”).

BACKGROUND
On March 19, 2014, the Court sentenced Tonawanda Coke to a term of probation of
five years, ordered Tonawanda Coke to fund two community service projects not to exceed
$12,200,000, and imposed a $12,500,000 criminal fine to be paid over five years and a special
assessment of $5,600. See Dkt. #281. As part of Tonawanda Coke’s probationary sentence,
the Court ordered Tonawanda Coke not to commit another federal, state, or local crime. See
id. On August 23, 2018, this Court issued a summons returnable on September 4, 2018, in
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response to a Petition for Offender under Supervision (“Petition”) filed by the Probation
Department. See Dkt. #365.

The Petition outlines significant areas of environmental

noncompliance by Tonawanda Coke, which includes continuous violations of the 20%
opacity limit every day since May 2, 2018 and unregulated emissions of coke oven gas, a listed
hazardous air pollutant. See 42 U.S.C. § 7412; 40 C.F.R. § 63.7296.

On September 4, 2018, the government filed a motion for an immediate hearing,
requesting the Court to schedule the probation violation hearing as soon as possible. Later
that day, the parties appeared in Court, at which time the Court requested additional briefing
by Tonawanda Coke to be filed end of the day, and a response by the government to be filed
by September 5, 2018. On September 4, 2018, Tonawanda Coke filed two declarations setting
forth additional information for the Court’s consideration and requesting that any probation
violation hearing be scheduled for late October.

The following is the government’s

supplemental memorandum setting forth the information requested by the Court.

DISCUSSION
I.

THE COURT HAS AUTHORITY TO ORDER TONAWANDA COKE TO STOP
VIOLATING THE LAW
Chapter 8 of the United States Sentencing Guidelines Manual (“the Guidelines”)

contains all relevant factors related to corporate punishment, including policy statements,
specific factors the Court may consider, and relevant options when a corporation continues
to violate conditions of probation. In general, the Guidelines promote three overarching
principles in corporate sentencing and probation: protection from future harm, remedy of past
harm, and adequate punishment for criminal actions.
2

See generally, U.S.S.G. ch. 8,

Case 1:10-cr-00219-WMS-HKS Document 373 Filed 09/05/18 Page 3 of 13

introductory cmt. These principles are unique in the corporate context, because the Court
cannot protect the public from future harm or punish the defendant with incarceration.
Instead, the Court must accomplish those goals with restrictive conditions of probation or
fines (up to, and including, total divestment of corporate assets). Id.

Here, the Court faces a corporate probationer that continues to endanger public health
and worker safety despite an original sentence of fines, community service, and probation.
The Court must therefore determine how, in light of blatant probation violations, to achieve
the goals of protection, remedy, and punishment. The relevant options are contained in
Section 8F1.1 of the Guidelines.

The first option is for the Court to extend probation beyond the original five-year term
without any additional conditions, requirements, or fines. Extending probation would do
nothing to remedy the continuous health and safety violations committed by TCC, nor would
it provide the Court or the local residents (“the Community”) any reasonable assurance that
Tonawanda Coke will stop polluting in violation of its conditions of probation and the Clean
Air Act (CAA).

While the defendant characterizes its behavior as “cooperative and

transparent,” see Dkt. #370, p. 4, the government’s experience has been the opposite. As
described more fully below, Tonawanda Coke has been playing a game of “catch me if you
can,” only taking action or reporting problems once the problems are discovered by
regulators. This behavior is far from the “prevention and detection” through an “effective
compliance and ethics program” envisioned by the Sentencing Commission. U.S.S.G. ch. 8,
introductory cmt. Most importantly, extending probation is effectively allowing a “grace
period” of illegal pollution. By Tonawanda Coke’s own admissions and data, the company
3
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has been regularly violating the CAA since January 2018, and will continue to do so for the
foreseeable future. Tonawanda Coke has been convicted of grave environmental crimes, and
should not be given a pass when other, law-abiding entities would not receive the same
treatment under the CAA. If anything, Tonawanda Coke should be held to a higher standard
of compliance.

The second option is to impose more restrictive conditions of probation. U.S.S.G. §
8F1.1. Here, the Court has broad discretion to set conditions that will achieve the goals of
probation. U.S.S.G. § 8D1.3(c). See United States v. MacMillen, 544 F.3d 71, 74 (2d Cir. 2008).
With Tonawanda Coke’s ongoing violations, the most important goal should be an
immediate end to illegal emissions being released into the community. The Court may simply
order that TCC cannot operate until it shows that the emissions are below the regulatory
standards – essentially, a Court order to abide by the law. The defendant has argued that this
would be financially devastating, but the CAA is intended to protect the public from harmful
pollution. It does not include an exemption or immunity for companies that do not allocate
resources efficiently or do not generate sufficient revenue.
Given the current operations of the facility, and the fact that Tonawanda Coke was already
ordered not to commit additional violations, it would be helpful for the Court to designate a
corporate representative who can be held accountable in the event that such an order is
violated. In an instance such as this, where there are repeated violations, the Guidelines also
state that a “special master or trustee may be appropriate to ensure compliance with court
orders.” U.S.S.G. § 8F1.1 cmt. n.1.

4
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The third option is to revoke probation, and to resentence the defendant in a way that
will effectuate the goals of corporate sentencing. At resentencing, the Court can still impose
more restrictive conditions, as described above, or the Court can determine that Tonawanda
Coke is an organization operating “primarily by criminal means.” U.S.S.G. § 8C1.1. The
phrase “primarily by criminal means” conjures thoughts of organized crime, but the reality is
that it is targeted at situations precisely such as this one. The Guidelines provide only one
illustration: “hazardous waste disposal business that had no legitimate means of disposing of
hazardous waste.” Id. at cmt. background. In other words, a business that is incapable of
operating within the regulatory bounds of its industry. Tonawanda Coke attempts to blame
a single tunnel collapse in May 2018 for the emission violations, but that is demonstrably
deceptive. As discussed below, Tonawanda Coke has exceeded legal opacity limits on the
majority of days since mid-February of 2018. In addition to emissions violations, employees
have reported numerous worker safety violations, illegal burning of hazardous waste, leaking
hazardous chemicals, and deteriorating pollution control systems. Thus Tonawanda Coke,
like a company that has no means of properly disposing of hazardous waste, has no legitimate
means of operating within the legal bounds set for its industry.

II.

TONAWANDA COKE CONTINUES TO VIOLATE THE LAW AND
ENDANGER THE PUBLIC
With each passing day, Tonawanda Coke continues to violate the law by exceeding

its visible emissions (opacity) limitation from the waste heat stack, which is a significant
operating condition under its Clean Air Act (CAA) Title V permit and its state-issued air

5
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permit. 1

Photographs attached to the government’s initial motion depicted an opacity

violation from September 1, 2018. See Dkt. #366-2. However, opacity issues have been
ongoing at the plant, and importantly, predated the collapse of the waste heat tunnel on May
11, 2018. In fact, the first opacity violation in 2018 occurred on January 16, 2018, which was
then followed by opacity violations on January 17, 19, 20, 22; February 1, 11, 15, 18; March
1-5, 9, 10, 13, 14, 16-18, 23, 24, 29-31; April 1-4, 7-10, 12, 14-28; and then every day from
May 2 to the present. A graph of opacity violations is included below which clearly depicts
and upward trending pattern for opacity beginning in January.

The government does not agree with the claim made by Tonawanda Coke in its recent
submission to the Court that they are working cooperatively, and attentively, with the New
York State Department of Environmental Conservation (DEC) to remedy the environmental

Tonawanda Coke has attempted to dismiss its significant pollution activity by explaining to the
media that it is only emitting “smoke.” See https://www.wgrz.com/article/news/tonawanda-coke-speaks-topollution-violations-weve-got-everything-under-control/71-578122420 (July 27, 2018). However, opacity is
actually an all-encompassing measurement of emissions releases from the battery stacks. When the opacity
increases, that is an indication that raw coke-oven gasses are being released. These emissions, though
measured by opacity, contain volatile organic compounds such as benzene, toluene, and xylene. See 66 Fed.
Reg. 35326, 35329 (July 3, 2001).
1

6
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violations at the plant. Rather, the degrading condition of the battery has been known to
Tonawanda Coke since at least July 22, 2016, at which time a third party expert, HeaTeQ
Refractories Services, BV, provided a detailed evaluation and assessment of the battery. Since
that time, and despite being required to complete battery repairs as mandated under the
Consent Decree (CD) as part of the related civil case, Tonawanda Coke did not take any
action to fix the battery until the summer of 2018. Moreover, despite the fact that DEC and
EPA approved the formal battery repair plan on February 7, 2018 (although nothing limited
Tonawanda Coke from beginning repairs to the battery prior to approval of this plan),
Tonawanda Coke now claims that it sent back some minor revisions to DEC and was simply
waiting to hear back from DEC. This is preposterous. Instead, what is reasonable, and what
Tonawanda Coke should have done if it felt it needed more guidance, is, after not hearing
from DEC after a few days, and knowing of opacity violations at the plant, reach out to DEC
and EPA to see if the minor revisions it made were acceptable. 2 Moreover, during the meeting

EPA and DEC issued the conditional approval of the Battery Repair Workplan (BRW) on February
7, 2018, after coming to an agreement with Tonawanda Coke on the conditions that would be included. The
conditional approval letter was therefore the agencies’ final determination regarding the BRW. The
conditional approval specifically references paragraphs 21.g and 28 of the Consent Decree. Paragraph 21.g
specifically provides that “[o]nce EPA and NYSDEC approve the BRW, Tonawanda Coke must begin work
no later than 30 days from the date of approval. The requirements in the BRW shall be incorporated into this
Consent Decree.” Therefore, Tonawanda Coke was required to begin work to repair the ovens identified in
section C of the BRW by no later than March 9, 2018. The requirement to submit the additional information
referenced in the conditional approval has no bearing on the schedule set forth in the Consent Decree for
beginning the oven repair work. Tonawanda Coke was simply required to submit the additional information
listed; once that information is submitted, the condition is satisfied and no further action or communication is
needed, again having no bearing on the work schedule set forth in the Consent Decree. If EPA and DEC
wanted Tonawanda Coke to submit yet another revised BRW that would be subject to further review,
comment and approval, it would have specifically asked for this. EPA and DEC did not. Instead, EPA and
DEC conditionally approved the January 23, 2018 “Supplemental Battery Repair Workplan,” for the express
reason that the agencies did not want to delay the beginning of critical oven repair work.
2

Paragraph 27 of the Consent Decree provides that “[a]fter review of any plan, report, or other
document that is required to be submitted by TCC pursuant to this Consent Decree, EPA and NYSDEC shall,
in writing: … b. approve the submission upon specified conditions. . . ,” among other options. Paragraph 28
further provides that “[i]f the submission is conditionally-approved, … TCC shall, upon written direction of
EPA and NYSDEC, take all actions required by the approved portions of the plan, report, or other
document….”

7
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referenced in Tonawanda Coke’s submission on May 29, 2018, an attorney for DEC
specifically challenged Tonawanda Coke President Michael Durkin about the battery repairs,
who acknowledged that Tonawanda Coke was aware that the repair plan had been approved,
that the company should have started work on the battery repairs as directed by the CD, and
that Tonawanda Coke did not ask for an extension to the CD deadline to implement the
repairs. During that same meeting, Paul Saffrin, the CEO of Tonawanda Coke and the
individual who sat through the entire criminal trial in 2013, was pointedly asked what the
company was doing to fix the opacity violations. Mr. Saffrin acknowledged that the company
was performing various experiments with the battery operations but did not have a formal
plan to stop the opacity. Mr. Saffrin also stated he was not aware of any expert or consultant
who would have the knowledge to develop a resolution to the continuous opacity violations.

The coke oven battery at Tonawanda Coke is in such bad condition that its own
engineer once said that “the battery almost died on Mother’s Day,” and now, has degraded
to the point where Tonawanda Coke’s own employees are leaving messages for regulators
who respond to Tonawanda Coke. Attached hereto as Exhibit 1 is a photograph taken by
the DEC during an inspection at Tonawanda Coke on September 4, 2018. Contrary to what
Tonawanda Coke now claims, that some of the ovens have been taken out of service

EPA and DEC did not disapprove any portion of the BRW—they merely modified the completion
date for oven repairs (see condition 2) and requested some additional information related to trial repair
methods and additional ovens that Tonawanda Coke indicated might also be in need of immediate repair. In
no way can these conditions be read to justify a delay in beginning the oven repair work that is referenced in
the February 7, 2018 letter. Condition 2 of the letter states that “[t]he repairs to the oven refractory walls
identified in section C of the Battery Repair Workplan shall be completed by March 31, 2019.” The last
paragraph on page 2 of the letter refers to paragraph 28 of the Consent Decree, and mirrors the language in
that paragraph: “TCC must take all actions set forth in the Battery Repair Workplan….” In sum, because
EPA and DEC approved the specific oven repair work contained in the BRW on February 7, 2018, and
included a written direction to implement the BRW and complete the work by March 31, 2019, Tonawanda
Coke was required to begin this work no later than 30 days from the date of the approval—by no later than
March 9, 2018—as required under paragraph 21.g of the Consent Decree.

8
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voluntarily, the true reason that some of the ovens are now out of service is because they are
broken, as acknowledged by Tonawanda Coke’s own expert. See Dkt. #370-1, p. 7 (“There
are 20 ovens currently out of service, primarily due to leaks between ovens and flues in end
walls requiring repair.”). During the inspection by DEC at Tonawanda Coke yesterday, in
addition to the opacity from the waste heat stack, significant emissions of coke oven gas were
observed from several locations on the battery. Attached hereto as Exhibit 2 is a photograph
taken at the top of the battery showing coke oven gas emissions; and attached hereto as
Exhibit 3 is a photograph taken of coke oven gas emissions from stand pipes at the east end
of battery. DEC staff also made particularized observations of the following ovens:
Oven 62:
Oven 66:
Oven 67:
Oven 76:
Oven 87:
Oven 94:
Oven 97:
Oven 102:
Oven 109:
Oven 112:
Oven 122:
Oven 123:
Oven 124:
Oven 125:

Chuck door was leaking smoke, later coke oven gas was
observed leaking;
Leaking smoke from top of oven doors, later coke oven gas was
observed leaking;
Same as Oven 66;
Door smoking; later coke oven gas was observed leaking;
Flames out of chuck door (see photograph attached as Exhibit 4
showing flames coming out of Oven 87 and 97);
Coke oven gas leak above oven door;
Flames from top right of door (see photograph attached as
Exhibit 4 showing flames coming out of Oven 87 and 97);
Patching material piled at the top of the battery, above the door
(see photograph attached as Exhibit 5 showing patching material
at top of battery);
Had flames out the left side of the door;
Still has no door, observed a hole/rip in the insulating material
near the bottom of the door, evidence of some collapse of
refractory brick;
Labeled as out of service but smoke/coke oven gas escaping from
top of door, drip noted on ground;
Same as Oven 122;
Same as Oven 122;
Chuck door leaking coke oven gas (see photograph attached as
Exhibit 6 showing coke oven gas escaping from oven 125 and
126).

During this inspection, DEC observed no Tonawanda Coke personnel working to patch oven
door leaks or other leaks on top of the battery. DEC also observed smoke emissions escaping
9
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the east end of the pushing shed even though no ovens were being pushed. According to
computer readouts, the baghouse control room display showed that the fan was pulling 6.25”
of water vacuum but only 1.02” of water vacuum was being pulled on the dirty side of the
bags, which is not nearly adequate (ideally, the pressure drop across the baghouse should be
3” of water or less).

As referenced by the government during oral argument on September 4, 2018, separate
and apart from the ongoing and repetitive opacity violations, several other environmental
violations have been noted at the plant. During a joint EPA/DEC inspection at Tonawanda
Coke on June 19-20, 2018, regulators observed a hole in a weak ammonia liquor tank that
had contents leaking out of it. A photograph of the leaking tank is attached hereto as Exhibit
7. When asked about the tank, Tonawanda Coke staff were not familiar with the leak, nor
did they know when it had occurred. During that same inspection, a sodium hydroxide tank
was observed by the regulators that was spilling approximately six inches of a hazardous
substance into the secondary containment. Attached hereto as Exhibit 8 is a photograph of
this leaking tank. Footprints observed on the ground and on the ladder next to the tank
indicate that Tonawanda Coke personnel knew of the leak but did nothing about it.

In its submission to the Court, Tonawanda Coke claims that its opacity issues and
other battery related issues (damage to oven walls, cracks, reduction in draft and oven
temperature) all began as result of the collapse of the waste heat tunnel in May of 2018.
However, that period is also when Tonawanda Coke illegally disposed of, by burning in the
coke ovens, 128 cubic yards (approximately 100 tons) of hazardous waste taken from
Tonawanda Coke’s Superfund site located across the street from its production site. Despite
10
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being told repeatedly that certain material from the Superfund site could not be disposed of
into the coke ovens without DEC prior approval pursuant to the recycling exemption under
the Resource Conservation and Recycling Act, Tonawanda Coke nonetheless and without
DEC approval, burned this hazardous waste in the coke ovens. Doing so saved the company
significant money by not having to ship the material off-site to an approved hazardous waste
landfill.

Following imposition of the criminal sentence on March 19, 2014, Tonawanda Coke
has repeatedly violated various environmental laws and regulations as illustrated by the
numerous Consent Orders and Notices of Violations (NOV) issued by the DEC and EPA, as
set forth in the chart below:
Date
5/27/2014

Type of Violation
Spills – failure to timely report a
petroleum spill
Air – explosion and release of coke
oven gas
Air – explosion and release of coke
oven gas
Air – failure to maintain baffles

Result
DEC Order on Consent, $4,000
penalty, see Exhibit 9
3/2/2015
DEC Order on Consent, $41,412
penalty, see Exhibit 10
4/16/2015
EPA Consent Agreement, $50,812
penalty, see Exhibit 11
6/12/2015
DEC Order on Consent, $35,000
penalty, see Exhibit 12
6/12/2015 Water – failure to operate in DEC Order on Consent, $45,550
compliance with permit; Hazardous penalty, see Exhibit 13
Waste – release;
10/28/2015 Water – permit exceedance
EPA Letter Agreement, $20,000
penalty, see Exhibit 14
1/13/2016 Air – Opacity
DEC Order on Consent, $10,000
penalty, see Exhibit 15
8/30/2016 Hazardous Waste – failure to timely DEC Order on Consent, $42,500
report a release and failure to penalty, see Exhibit 16
minimize release; Water – best
management practices
11/9/2016 Air – pushing controls
EPA Letter Agreement, $150,000
penalty, see Exhibit 17
1/23/2017 Hazardous Waste – improper DEC Order on Consent, $2,500
recycling into battery
penalty, see Exhibit 18
11
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2/7/2017
6/2/2017
6/5/2018
6/8/2018
6/15/2018
7/3/2018
7/6/2018
7/19/2018
7/19/2018
7/20/2018
7/23/2018
8/3/2018
8/9/2018
8/24/2018

Water – leaking of process wastewater DEC NOV issued, see Exhibit 19
Water – permit exceedance
EPA Letter Agreement, $37,000
penalty, see Exhibit 20
Air – Opacity
DEC NOV issued, see Exhibit 21
Air – Opacity
DEC NOV issued, see Exhibit 22
Air – Opacity
DEC NOV issued, see Exhibit 23
Water – failure to perform sampling
DEC NOV issued, see Exhibit 24
Air – Opacity
DEC NOV issued, see Exhibit 25
Petroleum Bulk Storage – various DEC NOV issued, see Exhibit 26
violations
Chemical Bulk Storage – various DEC NOV issued, see Exhibit 27
violations
Hazardous Waste – operation as a DEC NOV issued, see Exhibit 28
large quantity generator
Air – Opacity
DEC NOV issued, see Exhibit 29
Air – Opacity
DEC NOV issued, see Exhibit 30
Water – permit exceedance
EPA Letter Agreement, $65,750
penalty, see Exhibit 31
Air – Opacity
DEC NOV issued, see Exhibit 32

This list of violations and the conduct associated with it, which would be shocking for any
corporation, is even more outrageous given the fact that just a short time ago, Tonawanda
Coke was convicted of 14 environmental felonies. Such a list also completely undermines
Tonawanda Coke’s claim that the Court should defer scheduling the probation violation
hearing and simply trust that the company will make the necessary repairs on its own.

Therefore, based on egregious environmental violations that have been committed,
and are continuing to be committed by Tonawanda Coke, the government respectfully moves
to the Court to set an immediate hearing so the Court can promptly hear evidence of the
violations committed by Tonawanda Coke and determine an appropriate sentence. At such
a hearing, like other probation/supervised release violation hearings, the government will call
witnesses to testify as to the environmental violations of Tonawanda Coke. If the Court finds
that Tonawanda Coke has violated its terms of probation, consistent with the authority
12
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provided to the Court under the Guidelines, the government will be requesting that
Tonawanda Coke immediately cease operations until it can comply with the law.
CONCLUSION
For the foregoing reasons, the government respectfully moves for the scheduling of an
immediate probation violation hearing.
DATED: Buffalo, New York, September 5, 2018.
Respectfully submitted,
JAMES P. KENNEDY, JR.
United States Attorney
BY:

S/ AARON J. MANGO
_____________________________
AARON J. MANGO
Assistant U.S. Attorney
United States Attorney’s Office
Western District of New York
138 Delaware Avenue
Buffalo, New York 14202
(716) 843-5882
aaron.mango@usdoj.gov
PATRICK DUGGAN
Trial Attorney
United States Department of Justice
Environmental Crimes Section
601 D Street, NW
Washington, DC 20004
(202) 305-0366
patrick.duggan@usdoj.gov
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
In the Matter of Violations of Article 12 of
the Navigation Law
By:

ORDER ON
CONSENT
File No. 14-09
R9-20140324-12

Tonawanda Coke Corporation, Inc.,
Respondent

WHEREAS:
1.
The Department of Environmental Conservation ("DEC" or "Department") is a
department of the State of New York ("State") which, pursuant to Titles 3 and 10 of Article 17 of
the Environmental Conservation Law ("ECL"), is authorized to regulate the storage and handling
of petroleum in the State. The Department is also responsible for the cleanup and removal of
discharges of petroleum pursuant to Article 12 of the Navigation Law ("NL")
2.
Tonawanda Coke Corporation ("Respondent" or "TCC") is an active New York
State corporation and is a person as defined in NL 172(14).
3.
Respondent owns and operates a coke plant, located at 3875 River Road in
Tonawanda, New York ("Site"), which produces metallurgical foundry coke, furnace coke and
coal tar. The corporation utilizes a process for the destructive distillation of coal and separation
of gaseous and liquid distillates from the carbon residue or coke.
4.

Navigation Law 173(1) prohibits the discharge of petroleum.

5.
Navigation Law 175 provides that any person responsible for causing a discharge
shall immediately notify the Department, but in no case no later than two hours after the
discharge.
6.
On March 19, 2014, at approximately 6:11 p.m., Patrick Cahill, an employee of
TCC, called the Department's Spills Hotline to report that a petroleum spill occurred on March
18, 2014 at approximately 2:00 p.m. at the Site.
7.
In response to that spill notification, a Department spill file was opened, spill
number 1311845 was assigned to the matter, and Raymond Jonak, with the Department's
Division of Environmental Remediation, Spills Unit, was assigned as the staff person for this
spill.
8.
On March 20, 2014, Mr. Jonak was advised by Robert Kolvek with TCC that the
petroleum spill was caused when a hydraulic man-lift broke a hydraulic line on March 18, 2014,
causing approximately five gallons of hydraulic oil to leak onto the ground.
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9.
Respondent failed to report the petroleum discharge identified above to the
Department in accordance with the time frames set forth under NL 175 in violation of that
statute.
10.
Pursuant to Navigation Law 192, any person who violates any provision
of Article 12 or any rule promulgated thereunder or who fails to comply with any duty created by
that article shall be liable to a penalty of not more than twenty-five thousand dollars ($25,000)
for each offense.
11.
Respondent waives its right to a hearing as provided by law, consents to the
issuing and entry of this Order and agrees to be bound by the provisions, terms and conditions
contained in this Order and attachments thereto.
NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:

I.

CIVIL PENALTY

Respondent is assessed a civil penalty in the amount of Four Thousand Dollars ($4,000)
for the violation identified herein. This penalty shall be paid by check or money order, made
payable to the Commissioner of Environmental Conservation, and sent simultaneously with this
executed Order to the Regional Attorney, NYSDEC, 270 Michigan Avenue, Buffalo, New York
14203.

II.

COMPLIANCE

Respondent shall be immediately bound as hereinafter provided by this Order and with
the Schedule of Compliance attached as Schedule A.

III.

ACCESS FOR SITE AND RECORDS INSPECTION

For the purpose of monitoring or determining compliance with this Order, employees and
agents of the Department shall be provided access to the Site or records owned, operated,
controlled or maintained by Respondent in order for Department staff or its agents to inspect
and/or perform any necessary tests, related to the requirements of this Order, during reasonable
hours. No prior notification to the Respondent of site inspections is required.

IV.

RELEASE, REOPENER AND RESERVATION OF RIGHTS

A.
Upon completion of all obligations created in this Order, this document
settles only claims for civil and administrative penalties concerning the specific violations
described in this Order that occurred on or before the effective date hereof against Respondent
and its successors and assigns. Any failure by Respondent to fully comply with the terms of this
Order may subject Respondent to further enforcement for the events of non-compliance
described herein.

2
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B.
Except as provided above, nothing contained in this Order shall be
construed as barring, diminishing, adjudicating or in any way affecting any of the civil,
administrative or criminal rights of the Department or of the Commissioner or his designee
(including, but not limited to, nor exemplified by, the rights to recover natural resources damages
and to exercise any summary abatement powers) or authorities with respect to any party,
including Respondent.
C.
This Order is not a permit, or a modification of any permit, under any
federal, State or local laws or regulations. Respondent is responsible for achieving and
maintaining complete compliance with all applicable federal, State and local laws, regulations
and permits; and Respondent's compliance with this Order shall be no defense to any action
commenced pursuant to any such laws, regulations, or permits, except as set forth herein. The
Department does not, by its consent to the issuance of this Order, warrant or aver in any manner
that Respondent's compliance with any aspect of this Order will result in compliance with
provisions of any federal, State or local laws, regulations or permits.
D.
This Order shall not be construed as being in settlement of events
regarding which the Department lacks knowledge or notice and the Department reserves the right
to require Respondent to take any additional measures deemed necessary by the Department to
protect human health or the environment, to exercise its authorities under law to protect human
health and the environment or to otherwise require compliance with the law. The State further
reserves the right to collect any spill fund expenditures that may be incurred at the Site.

V.

FAILURE, DEFAULT AND VIOLATION OF ORDER

Respondent's failure to comply fully and in a timely manner with any provision, term or
condition of this Order shall constitute a default and failure to perform an obligation under this
Order and under the ECL and shall constitute sufficient grounds for revocation of any permit,
license, certification or approval issued to Respondent by the Department.

VI.

INDEMNIFICATION

Respondent shall indemnify and hold harmless the Department, the State of New York,
and their representatives and employees for all claims, actions, damages and costs of every
nature and description resulting from the Respondent's fulfillment or attempted fulfillment of
this Order.

VII.

FORCE MAJEURE

If Respondent cannot comply with a deadline or requirement of this Order, because of an
act of God, war, strike, riot, catastrophe or other condition which is not caused by the negligence
or willful misconduct of Respondent and which could not have been avoided by Respondent
through the exercise of due care, Respondent shall apply in writing to the Department within a
reasonable time after obtaining knowledge of such fact and request an extension or modification
of the deadline or requirement.

3
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VIII. BINDING EFFECT
This Order is binding on the Respondent, heirs, successors, employees and all persons,
firms, or corporations acting under or for it.

IX.

MODIFICATIONS AND EXTENSIONS

No change or modification of this Order shall be effective except as may be specifically
set forth in writing by the Department. Modifications shall be done in writing and signed by
both the Respondent and the Commissioner or his/her designee. If the Department receives a
written request from the Respondent which (a) would extend an item(s) in Respondent's
Compliance Schedule; (b) the extension does not exceed a cumulative of six months from the
original milestone date(s); (c) the request is made before the milestone date and (d) sets forth
good cause for the extension, the Department may extend the time frame requested by the
issuance of a letter signed by the original signatory or designee of the signatory.

X.

USE OF ORDER BY THIRD PARTIES

The existence of this Order, and Respondent's consent thereto, and compliance herewith,
shall not give rise to any presumption of law or finding of fact which shall inure to the benefit of
any third party.

XI.

ENTIRE ORDER

The provisions of this Order constitute the complete and entire Order issued to the
Respondent concerning the resolution of the violations set forth in this Order. No term,
condition, understanding or agreement purporting to modify or vary any term hereof shall be
binding unless made in writing and subscribed by the party to be bound. No informal oral or
written advice, guidance, suggestion or comment by the Department regarding any report,
proposal, plan, specification, schedule, comment or statement made or submitted by Respondents
shall be construed as relieving Respondent of its obligation to obtain such formal approvals as
may be required by this Order.

XII.

EFFECTIVE DATE

The effective date of this Order is the date that the Commissioner or his designee signs it.
The Department will provide Respondent (or Respondent's counsel) with a fully executed copy
of this Order as soon as practicable after the Commissioner or his designee signs it; and the
Order shall expire when Respondent has fully complied with the requirements set forth in the
Order.

4
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DATED:

Buffalo, New York

fJ14?c /J.-7

, 2014
Joseph J. Martens, Commissioner
New York State Department of
Environmental Conservation

By:
Abby M. Snyder
Regional Director
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CONSENT. BY RESPONDENT TONAWANDA COKE CORPORATION

Respondent, Tonawanda Coke Corporation, hereby consents to the issuing and entering of the
aforementioned Order, waives its right to a hearing as provided by law, and agrees to be bound
by the provisions, terms and conditions contained therein.
Tonawanda Coke Corporation

By:

Title:

Date:

ACKNOWLEDGMENT
State of New York

County of

)
)ss.:
)

On the
day of-=-....:..:.....,.....+--r=o..+-----'-~-.-..;;;;:in the year 2014, before me, the
..!> 12..
'
undersigned, personally appeared
(
name)
personally kno
to me who, )l\eing duly ~om. did depose and say that he/she/they reside at
ell...
r<oAd lo
Sl
and
GJ_
full mailing address)
that he/she/they is (are) the -~YA~-e~~-;~de-.~"--&----------------..
(President or other officer or director or attorney in fact duly appointed)
of Tonawanda Coke Corporation, the corporation described in and which executed the above
instrument, and that he/she/they signed his/her/their name(s) thereto by the authority of the board
of directors of said corporation.

S

8

· '

LINDA l BAKER
NOTARY PUBLIC, STATE OF NEW YORK
Registration No. 01 BA6142946
Qualified in Niagara County
r:ommisslon Expires March 27,~
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Tonawanda Coke Corporation
SCHEDULE A
Order on Consent No. R9-20140324-12
Respondent shall, on or before the dates indicated, perform the following items:
1. By no later than May 19, 2014, provide the following information:
a. The amount of petroleum contaminated soils/material that was excavated;
b. A copy of any analytical testing performed on the excavated material;
c. The method employed by TCC to determine the extent of the contaminated
soils/material to remove;
d. A copy of any analytical data of the affected area after the contaminated
soils/material was removed;
e. The location of where the contaminated soils/materials are being staged,
pending a determination on the appropriate method of disposal.
2. The remediation of Spill Number 1311845 will be addressed in conjunction with the
methods to be approved for the remediation of Spill Number 1207205. The revised
remedial work plan, dated April 9, 2014, is presently under review by the Department.
As a reminder, TCC must stage all contaminated soils, coke breeze and related petroleum
impacted materials pending a final determination by the Department as to the proper
disposal of this waste material.
3. Within 30 days of the completion of the remedial work, including proper disposal of the
contaminated soil and related materials, submit a report confirming the completion of the
remedial work in accordance with the approved Remedial Work Plan, including all
disposal receipts.

7
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
In the Matter of Violations of Articles 19 and 37
of the Environmental Conservation Law and Parts
200 and 595 of Title 6 of the New York Codes, Rules
and Regulations
By:

ORDER ON
CONSENT

File No. 14-08
R9-20140324-11

Tonawanda Coke Corporation, Inc.,
Respondent

WHEREAS:
1.
The Department of Environmental Conservation ("DEC" or "Department") is
responsible for the enforcement of the New York Environmental Conservation Law ("ECL") of
the State of New York ("State") and Title 6 of the New York Codes, Rules and Regulations ("6
NYC RR").
2.
It is the policy of the State to maintain a reasonable degree of purity of the air
resources of the State and to require the use of all available, and reasonable, methods to prevent
and control air pollution. Pursuant to ECL Article 19, the Department is responsible for the
abatement and control of air pollution in the State.
3.
Pursuant to ECL 37-0105, the Department is authorized to promulgate rules and
regulations pertaining to the storage and release to the environment of substances hazardous or
acutely hazardous to public health, safety or the environment.
4.
Tonawanda Coke Corporation ("Respondent" or "TCC") is an active New York
State corporation and is a person as defined in ECL 19-0107(1), 6 NYCRR 200.l(bi), and 6
NYCRR 595.l(c)(l 1).
5.
Respondent owns and operates a coke plant, located at 3875 River Road in
Tonawanda, New York ("Facility"), which produces metallurgical foundry coke, furnace coke
and coal tar. The corporation's process involves the destructive distillation of coal and
subsequent separation of gaseous and liquid distillates from the carbon residue.
6.
The Facility is a stationary source, which is defined under the Clean Air Act, 42
USC §7401, et seq., 40 CFR §61.02, ECL 19-0107 and 6 NYCRR 200.l(cd) as any building,
structure, facility or installation that emits or may emit any air pollutant.
7.
Pursuant to 6 NYCRR 201, the Department issued to Respondent Title V Permit
No. 9-1464-00113/00031 on April 30, 2002. The Permit expired on May 1, 2007 but has been
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extended, and remains in full force and effect, pursuant to State Administrative Procedures Act
until a new Title V permit is issued by the Department.
8.
The Facility emits coke oven emissions, which includes benzene soluble organics
and benzene, among other pollutants. Coke oven emissions and benzene are known human
carcinogens and are hazardous air pollutants as defined in 6 NYCRR 200.l(ag).
9.
6 NYCRR 200.7 provides that any person who owns or operates an air
contamination source which is equipped with an emission control device shall operate such
device and keep it in a satisfactory state of maintenance and repair in accordance with ordinary
and necessary practices, standards and procedures.
10.
ECL 37-0107 provides that no person shall release to the environment substances
hazardous or acutely hazardous to public health, safety or the environment in contravention of
rules and regulations promulgated pursuant thereto.
11.
6 NYCRR 595.2 provides that the release of a hazardous substance which is
required to be reported pursuant to 6 NYCRR 595.3(a) is prohibited unless such release is
pursuant to a valid State or Federal permit or authorization.
12.
6 NYCRR 595.3(a) requires that any person listed in 6 NYCRR 595.3(a)(l) must
report the release of a reportable quantity of a hazardous substance, or the release of a lesser
quantity of a hazardous substance to the Department's hotline within two hours of release if the
release results or causes: (i) a fire with potential off-site impacts; (ii) an explosion; (iii) a
contravention of air quality standards; (iv) vapors, dust and/or gases that may cause illness or
injury to persons; or (v) runoff from fire control or dilution waters may cause or contribute to a
contravention of water quality standards.
13.
At approximately 11:51 a.m. on January 31, 2014, there was an incident at the
Facility involving an explosion and subsequent fire (the "Incident"). The Incident occurred in
the counterweight area ("CWA"), which is a basement-like area located under the coke oven
battery. A rupture disk on a manifold ruptured as a result of a build-up of Coke Oven Gas
("COG") pressure. The manifold is a COG supply main providing fuel for combustion within
the coke oven flues. Respondent reported that the fire was extinguished at approximately 12:03
p.m. on the same day.
14.
An investigation by the Department revealed that a potential cause of the
explosion was the failure of employees to address and maintain certain equipment related to an
air emission control device in violation of 6 NYCRR 200.7 and Title V Permit Condition 3.
15.
Specifically, TCC employees failed to change the desiccant material used to
remove moisture from the compressed air lines at the Facility. Department staff reviewed on-site
monitoring records for the Facility's air dry system, entitled "Air Dryer Check Sheet." During
each shift, Facility employees would inspect the desiccant crystals in the Facility's air dryer
system to ensure that the desiccant crystals are blue in color, which indicates that the air is dry.
Employees then record the results on the Air Dryer Check Sheet. The records reviewed showed
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that during the time period from January 9, 2014 through to the time of the Incident, Facility
employees noted the desiccant's lack of blue color on the Air Dryer Check Sheets, indicating the
need to change out that material, but no actions were taken to address this problem.
16.
As a result, moisture built up in the air line, which froze with the cold winter
weather. Ice formed a clog in the line which prevented the COG pressure from being relieved by
the usual practice of pushing pressure back towards the plant COG supply system and
combusting the gas at the west flare stack. In addition, the backup flare, identified as the east
flare, did not release the COG gas for combustion because condensed naphthalene crystals (a
constituent of COG) had deposited in that line and formed a clog in that line.
17.
While Respondent has not established the exact ignition source of the explosion,
Respondent's root cause analysis and supplemental root cause analysis (dated February 4, 2014
and February 6, 2014 consecutively) confirmed the Department's findings that the frozen lines
resulted in an over pressurization of the COG system which caused the battery cokeside manifold
rupture disk to burst and leak coke oven gas to an enclosed area at the east end of the battery,
which subsequently ignited causing the explosion and fire.
18.
Respondent reported the explosion and fire to the National Response Center on
January 31, 2014 at 6:05 p.m. Respondent failed, however, to report the release of hazardous
substances, including, but not limited to, COG, benzene and naphthalene, to the Department's
Spill Hotline within two hours of the release in violation of 6 NYCRR 595.3(a).
19.
Respondent waives its right to a hearing as provided by law, consents to the
issuing and entry of this Order and agrees to be bound by the provisions, terms and conditions
contained in this Order and attachments thereto.
20.
A parallel order is also being issued by the United States Environmental
Protection Agency ("EPA") regarding the Incident. The work and schedules required by this
Order are intended to be identical to the work and schedules in the EPA Order.
NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:

I.

JURISDICTION

The parties agree to be subject to and bound by the laws of the State of New York.

II.

CIVIL PENALTY

Respondent is assessed a civil penalty in the amount of Forty-One Thousand Four
Hundred Twelve Dollars ($41,412) for the violations identified herein. This penalty shall be
paid by check or money order, made payable to the Commissioner of Environmental
Conservation, and sent simultaneously with this executed Order to the Regional Attorney,
NYSDEC, 270 Michigan Avenue, Buffalo, New York 14203.
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III.

COMPLIANCE

Respondent shall be immediately bound as hereinafter provided by this Order and
certifies that it has already completed the following actions:
a. Installation of a stand-alone air supply with a back-up compressor to the west
flare, which system includes a method to automatically operate if the
Facility's air system fails, including appropriate alarms.
b. Addition of the following inputs to the PLC Hub to improve the diagnostic
capability of that unit: (i) a transmitter and low level alarm for loss of primary
instrument air pressure at the west flare as a warning that the back-up
instrument air compressor is on; (ii) a low and high level alarm on the existing
COG pressure signal in the Hub to provide redundancy for the existing
automatic valve position alarms; (iii) install a transmitter and low level alarm
for gas holder pressure to ensure there are no gas blockages to the east side of
the plant COG piping system; (iv) install a thermocouple with low level alarm
to ensure the functioning of the pilot on the east flare; and (v) wire the PLC
Hub circuit extension.
c. Revision of Respondent's Preventative Maintenance Plan ("PM Plan") to
include (i) frequent periodic testing of the pumps, motors, blowers,
compressors, air dryers and the east and west flares in the By-product Area;
(ii) testing of key components in the Boilerhouse department; (iii)
maintenance and cleaning of all components outlined in the revised PM Plan;
and (iv) supervisory oversight and employee training of the revised PM Plan's
requirements, including the monitoring of dessicant levels.
d. Development of final Standard Operating Procedures ("SOPs") to address the
following: (i) operation, inspection and timing of desiccant changes; (ii)
oversight of Respondent's instrument air drying system; (iii) daily inspections
of the east and west flares; (iv) methods to address gas pipeline blockages; (v)
steam cleaning of the battery manifold piping; and (vi) purging of lines as
necessary to prevent accumulation of moisture.
e. Full implementation of the revised PM Plan.
f.

Purchased new desiccant for immediate use in the air dryer system and
forwarded a copy of the receipt to the Department.

g. Modified the pushing and coke side manifold rupture disks to vent outdoors.

IV.

ACCESS FOR SITE AND RECORDS INSPECTION

For the purpose of monitoring or determining compliance with this Order, employees and
agents of the Department shall be provided access to the Site or records owned, operated,
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controlled or maintained by Respondent in order for Department staff or its agents to inspect
and/or perform any necessary tests, related to the requirements of this Order, during reasonable
hours. No prior notification to the Respondent of site inspections is required.

V.

COMMUNICATION

A.
Unless otherwise specified herein, whenever notifications, reports,
submission or communications are required under this Order, they shall be in writing and
addressed as follows:
To the Department:
Mr. Al Carlacci, RAPCE
NYSDEC Region 9
270 Michigan Avenue
Buffalo, New York 14203
ToTCC:
Rick W. Kennedy, Esq.
Hodgson Russ LLP
The Guaranty Building
140 Pearl Street
Buffalo, New York 14202
B.
All communications and modification requests, other than technical
submissions, to the Department under this Order shall be made to the above parties and also to:
Terri Mucha, Esq.
Assistant Regional Attorney
NYSDEC Region 9
270 Michigan A venue
Buffalo, New York 14203
C.
The Department reserves the right to designate additional or different
individuals or addresses for communication upon written notice to Respondent, or to request that
technical submissions be additionally made to Ms. Mucha.
D.
The notice requirements under this paragraph do not relieve Respondent of
any reporting obligations required under applicable federal or state law or their implementing
regulations, or any permit, including Respondent's Title V Permit.

VI.

RELEASE, REOPENER AND RESERVATION OF RIGHTS

A.
Any failure by Respondent to fully comply with the terms of this Order
may subject Respondent to further enforcement for the events of non-compliance described
herein.
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B.
Nothing contained in this Order shall be construed as barring, diminishing,
adjudicating or in any way affecting any of the civil, administrative or criminal rights of the
Department or of the Commissioner or his designee (including, but not limited to, nor
exemplified by, the rights to recover natural resource damages and to exercise any summary
abatement powers) or authorities with respect to any party, including Respondent. The
Department expressly reserves all of its rights to proceed with further enforcement against
Respondent, for injunctive relief and the imposition of penalties, regarding violations of federal
and/or state environmental laws not specifically enumerated herein, including, but not limited to,
the statutes and regulations cited herein.

C.
This Order is not a permit, or a modification of any permit, under any
federal, State or local laws or regulations. Respondent is responsible for achieving and
maintaining complete compliance with all applicable federal, State and local laws, regulations
and permits; and Respondent's compliance with this Order shall be no defense to any action
commenced pursuant to any such laws, regulations, or permits, except as set forth herein. The
Department does not, by its consent to the issuance of this Order, warrant or aver in any manner
that Respondent's compliance with any aspect of this Order will result in compliance with
provisions of any federal, State or local laws, regulations or permits.
D.
This Order shall not be construed as being in settlement of events
regarding which the Department lacks knowledge or notice and the Department reserves the right
to require Respondent to take any additional measures deemed necessary by the Department to
protect human health or the environment, to exercise its authorities under law to protect human
health and the environment or to otherwise require compliance with the law. The State further
reserves the right to collect any spill fund expenditures that may be incurred at the Site.
E.
For the purposes of this Order, Respondent does not admit, deny or
concede in any way the factual findings or conclusions of law set forth in this Order.
F.
This Order and any provision herein shall not be construed as an
admission in any criminal or civil action or other administrative proceeding, except in an action
or proceeding to enforce or seek compliance with the provisions of this Order.

VII.

FAILURE, DEFAULT AND VIOLATION OF ORDER

Respondent's failure to comply fully and in a timely manner with any provision, term or
condition of this Order shall constitute a default and failure to perform an obligation under this
Order and under the ECL and shall constitute sufficient grounds for revocation of any permit,
license, certification or approval issued to Respondent by the Department.

VIII. INDEMNIFICATION
Respondent shall indemnify and hold harmless the Department, the State of New York,
and their representatives and employees for all claims, actions, damages and costs of every
nature and description resulting from the Respondent's fulfillment or attempted fulfillment of
this Order.
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VII.

FORCE MAJEURE

If Respondent cannot comply with a deadline or requirement of this Order, because of an
act of God, war, strike, riot, catastrophe or other condition which is not caused by the negligence
or willful misconduct of Respondent and which could not have been avoided by Respondent
through the exercise of due care, Respondent shall apply in writing to the Department within a
reasonable time after obtaining knowledge of such fact and request an extension or modification
of the deadline or requirement.

VIII. BINDING EFFECT
This Order is binding on the Respondent, heirs, successors, employees and all persons,
firms, or corporations acting under or for it.

IX.

MODIFICATIONS AND EXTENSIONS

No change or modification of this Order shall be effective except as may be specifically
set forth in writing by the Department. Modifications shall be done in writing and signed by
both the Respondent and the Commissioner or his/her designee. If the Department receives a
written request from the Respondent which (a) would extend an item(s) in Respondent's
Compliance Schedule; (b) the extension does not exceed a cumulative of six months from the
original milestone date(s); (c) the request is made before the milestone date and (d) sets forth
good cause for the extension, the Department may extend the time frame requested by the
issuance of a letter signed by the original signatory or designee of the signatory.

X.

USE OF ORDER BY THIRD PARTIES

The existence of this Order, and Respondent's consent thereto, and compliance herewith,
shall not give rise to any presumption of law or finding of fact which shall inure to the benefit of
any third party.

XI.

ENTIRE ORDER

The provisions of this Order constitute the complete and entire Order issued to the
Respondent concerning the resolution of the violations set forth in this Order. No term,
condition, understanding or agreement purporting to modify or vary any term hereof shall be
binding unless made in writing and subscribed by the party to be bound. No informal oral or
written advice, guidance, suggestion or comment by the Department regarding any report,
proposal, plan, specification, schedule, comment or statement made or submitted by Respondents
shall be construed as relieving Respondent of its obligation to obtain such formal approvals as
may be required by this Order.

XII.

EFFECTIVE DATE

The effective date of this Order is the date that the Commissioner or his designee signs it.
The Department will provide Respondent (or Respondent's counsel) with a fully executed copy
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CONSENT BY RESPONDENT TONAWANDA COKE CORPORATION
Respondent, Tonawanda Coke Corporation, hereby consents to the issuing and entering of the
aforementioned Order, waives its right to a hearing as provided by law, and agrees to be bound
by the provisions, terms and conditions contained therein.
Tonawanda Coke Corporation

By:

Printed Name: Michael K. Durkin

Title:

President

Date:

02/25/15

ACKNOWLEDGMENT
NICOLE EASTON
State of New York
County of ~ i e._,
On the

NOTARY PUBLIC, STATE OF NEWYORIC
NO. 01EA6308634
QUALIFIED IN ERIE COUNTY
llJCommlulon ExpireeJuly 28, 2018

)
)ss.:

)

cPs:i: day of K:bcu.wj

in the year 2015, before me, the

undersigned, personally appeared .....HJ____:;_:_.ch____:;_..,a._..e.....J_-+{(~.__,'])'----"'U"'--r_,,=u=Vi'-'-------(full name)
personally known to me who, being duly sworn, did depose and say that he/she/they reside at

_3_8_7_S
__K_,Yu__(2_o_~_ol---+1 _-__,C'-"<.u.._.ru...1.~w""'-'M4--tL=-===--~~+----'-l4~t5""'-D"------ and
(full mailing address)

d=eA"""-"~~=---------------------

that he/she/they is (are) the ----=--Pi__..c<__,.,._,S=-'"-"•
(President or other officer or director or attorney in fact duly appointed)
of), Tonawanda Coke Corporation, the corporation described in and which executed the above
instrument, and that he/she/they signed his/her/their name(s) thereto by the authority of the board
of directors of said corporation.

Notary Public, State of New York
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of this Order as soon as practicable after the Commissioner or his designee signs it; and the
Order shall expire when Respondent has fully complied with the requirements set forth in the
Order.
DATED:

Buffalo, New York

Joseph J. Martens, Commissioner
New York State Department of
Environmental Conservation

By:
Regional Director
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UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY

REGION 2

In the Matter of

Docket No. CAA-02-2015-1201

Tonawanda Coke Corporation,
Tonawanda, New York,

CONSENT AGREEMENT AND
FINAL ORDER

Respondent.

PRELIMINARY STATEMENT
1.
This Consent Agreement and Final Order ("CAFO") is issued pursuant to Section
113(d) ofthe Clean Air Act ("CAA"), 42 U.S.C. § 7413(d), and Section 109 of the
Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA"), 42
U.S.C. § 9609. The Complainant in this action is the Director of the Emergency and Remedial
Response Division of the United States Environmental Protection Agency, Region 2 ("EPA"),
who has been delegated the authority to institute this action. Respondent is Tonawanda Coke
Corporation ("Respondent").
2.
Pursuant to Section 22.13 of the revised Consolidated Rules of Practice, 40 Code
of Federal Regulations ("C.F.R.") § 22. 13(b), where parties agree to settlement of one or more
causes of action before the filing of a complaint, a proceeding may be simultaneously
commenced and concluded by the issuance ofa CAFO pursuant to 40 C.F.R. §§ 22.18(b)(2) and
(3).
3.
It has been agreed by the parties that settling this matter by entering into this
CAFO pursuant to 40 C.F.R. §§ 22. 13(b) and 22. 18(b)(2) and (3) is an appropriate means of
resolving specified claims against Respondent without litigation.
4.
The circumstances at the Facility leading to the issuance of this CAFO are
separately being reviewed by the New York State Department of Environmental Conservation
("DEC").

STATUTORY BACKGROUND
5.
Section 113(d) ofthe CAA provides for the assessment of penalties for violations
of Section 112(r) ofthe CAA, and Section 109 ofCERCLA provides for the assessment of
penalties for violations of Section 103 of CERCLA.
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6.
Pursuant to Section 112(r)(1) of the CAA, 42 U.S.C. § 7412(r)(1), the owners and
operators of stationary sources producing, processing, handling, or storing substances listed
pursuant to Section 112(r)(3) ofthe CAA, 42 U.S.C. § 7412(r)(3), or any other extremely
hazardous substance have a general duty, in the same manner and to the same extent as 29
U.S.C. § 654, to identify hazards which may result from accidental releases of such substances
using appropriate hazard assessment techniques, to design and maintain a safe facility taking
such steps as are necessary to prevent releases, and to minimize the consequences of accidental
releases which do occur.
7.
Section 103(a) ofCERCLA, 42 D.S.C. § 9603(a), requires any person in charge
of a vessel or offshore or onshore facility, as soon as he or she has knowledge of a release (other
than a federally permitted release) of a hazardous substance from such vessel or facility in a
quantity equal to or greater than the reportable quantity, as designated pursuant to Section 102 of
CERCLA, to immediately notify the National Response Center ("NRC") of such release.
FINDINGS OF FACT
8.
Respondent is the owner andlor operator of a by-product coke production facility
located at 3875 River Road, Tonawanda, New York (the "Facility").
9.
Respondent manufactures high performance foundry coke at the Facility. Coke is
the non-volatile carbonaceous residue of coal. Foundry coke is produced by baking coal in coke
ovens at elevated temperatures in an oxygen free environment. The coking process creates coke
oven gas ("COG"), which is recycled through the system and used as fuel.
10.
According to information provided by Respondent, the constituents of their COG
primarily include, on a percentage basis, hydrogen (59%), methane (19%), nitrogen (11 %),
carbon monoxide (5%), ethylene (2%), carbon dioxide (2%), and small volume percentages of
other constituents. Hydrogen sulfide, ammonia, sulfur dioxide, ethane, acetylene, propane,
propylene, propadiene, butane, butene, and naphthalene are also present in COG.
11.
At approximately 11:51 a.m. on January 31, 2014, there was an incident at the
Facility involving an explosion and fire (the "Incident"). The Incident occurred in the
counterweight area, which is a basement-like area located under the coke oven battery. A
rupture disc on a manifold ruptured because of the build-up of COG pressure. The manifold is a
COG supply main providing fuel for combustion within the coke oven walls.
12.
Respondent reported the explosion and fire to the National Response Center on
January 31, 2014 at 6:05 p.m.
13.
Respondent prepared a root cause analysis and a supplemental root cause analysis
of the Incident (the "Root Cause Analyses") and submitted them to EPA with cover letters dated
February 4, 2014 and February 6, 2014.
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14.
On February 5, 2014 representatives of the DEC conducted an inspection of the
Facility (the "DEC Inspection").
15.
EPA conducted an inspection of the Facility on February 10,2014 (the
"Inspecti on").
16.
On September 30,2014, EPA and Respondent entered into an administrative
order on consent, Index No. CAA-02-2014-1012,pursuant
to Section 113 ofthe CAA regarding
the Facility (the "Order"), which provided for the performance of certain activities by
Respondent at the Facility, including the submission of a final report. Respondent submitted the
final report required by the Order to EPA, dated December 1,2014, and this final report
described in detail the actions taken to comply with the Order.
EPA CONCLUSIONS

OF LAW

17.
Respondent is, and at all times referred to herein was, a "person" within the
meaning of Section 302(e) of the CAA, 42 V.S.C. § 7602(e), and Section 101(21) ofCERCLA,
42 V.S.C. § 9601(21).
18.
Respondent is the owner and operator of the Facility, which is a "facility," as
defined in Section 101(9) ofCERCLA, 42 V.S.C. § 9601(9). The Facility is a "stationary
source" as that term is defined at 42 U.S.C. § 7412(r)(2).
19.
Respondent was in charge of the Facility at the time ofthe Incident described in
the Findings of Fact, above.
20.
As a result ofthe Incident, the walls of the counterweight area were severely
damaged, and three employees were impacted. One employee was blown to the ground, another
experienced dust inhalation and a possible first degree burn on this face, and a third was sent off
site to Health Work's WNY's facility for X-rays of his shoulder and to have debris removed
from his eyes. It is alleged that during the Incident, more than one pound of coke oven emissions
were released from the Facility.
21.
Respondent's conclusions, as set forth in the Root Cause Analyses described
above included the following: that a causal factor leading to the fire and explosion was a COG
pressure build-up; the failure ofthe west flare stack's valve to open due to a frozen air-line; and
the failure of the east flare stack to release the gas due to a blockage in the COG line.
22.
During the DEC Inspection, monitoring records for the plant's air dryer system
were reviewed. During each shift, Facility employees inspect the desiccant crystals in the
Facility's air dryer system to ensure that the desiccant crystals are blue in color, which indicates
that the air is dry. Employees then record the results on a checklist. The review of these records
revealed that during the time period from January 22, 2014 until the time of the Incident, byproduct area operators had noted the desiccant's lack of blue color on a Facility check list, but no
3
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actions were taken to address this condition. The presence of moisture in the lines in extremely
cold temperatures can lead to frozen lines and blockages.
23.
According to information provided by Respondent, because of the extreme and
consistent cold temperatures, the counterweight area was sealed tightly, with no openings to the
outside. Rupture disks are manufactured for the express purpose of rupturing and relieving
pressure in pipelines or vessels to prevent the whole pipeline or vessel from undergoing a
pressure explosion. However, rupture disks are not intended to rupture within a closed space.
Clean Air Act
24.
At its Facility, Respondent stores, processes, handles, and/or produces substances
listed pursuant to Section 112(r)(3) of the CAA, including hydrogen sulfide, methane, ammonia,
sulfur dioxide, butane, butene, ethylene, ethane, acetylene, propane, propylene, and propadiene.
25.
Pursuant to Section 112(r)(1) of the Act, Respondent has a general duty, in the
same manner and to the same extent as 29 D.S.C. § 654, to (a) identify hazards which may result
from accidental releases of a regulated substance or other extremely hazardous substance, using
appropriate hazard assessment techniques, (b) design and maintain a safe facility taking such
steps as are necessary to prevent releases, and (c) minimize the consequences of accidental
releases which do occur.
26.
As described above, Respondent failed to design and maintain a safe facility
taking such steps as are necessary to prevent releases regarding the Facility.
27.
Respondent's failure to design and maintain a safe facility by taking such steps as
are necessary to prevent releases regarding the Facility constitute violations of Section 112(r)(1)
of the CAA, 42 D.S.C. § 7412(r)(1). Respondent is therefore subject to the assessment of
penalties under Section 113(d) of the CAA, 42 U.S.C. § 7413(d).
CERCLA
28.
Coke oven emissions are a "hazardous substance," as defined in Section 101(14)
ofCERCLA, 42 D.S.C. § 9601(14). The reportable quantity for coke oven emissions is 1 pound,
as specified in 40 C.F.R. Section 302.4.
29.
The January 31, 2014 alleged release of coke oven emissions from the Facility
was not a federally permitted release, as defined in Section 101(10) ofCERCLA, 42 U.S.C.
§ 9601(10).
30.
Respondent failed to immediately notify the NRC of the January 31, 2014 alleged
release of coke oven emissions from the Facility. Respondent violated the notification
requirements of Section 103(a) ofCERCLA, 42 D.S.C. § 9603(a), and is therefore subject to the
assessment of penalties under Section 109 ofCERCLA, 42 D.S.C. § 9609.
4
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CONSENT AGREEMENT
31.
Based upon the foregoing, and pursuant to Sections 113(d) of the CAA and 109 of
CERCLA, and the "Consolidated Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revocation/Termination or Suspension of Permits" (40 C.F.R. Part 22),
Complainant and Respondent hereby agree on the following provisions.
32.
For the purpose of this proceeding and in the interest of an expeditious resolution
ofthis matter, pursuant to 40 C.F.R. § 22.18(b)(2), Respondent (a) admits the jurisdictional basis
for this matter, (b) admits the Findings of Fact set forth above, (c) consents to the assessment of
the civil penalty set forth below, (d) consents to the issuance ofthe attached Final Order, and (e)
waives its right to contest the allegations and its right to appeal the attached Final Order.
33.

Respondent neither admits nor denies the EPA Conclusions of Law set forth

above.
34.
This CAFO and any provision herein shall not be construed as an admission in
any criminal or civil action or other administrative proceeding, except in an action or proceeding
to enforce or seek compliance with the provisions of this CAFO.
35.
Respondent certifies that it has completed the activities required by the Order
described in Paragraph 16 above. Respondent hereby certifies that it is now in compliance with
all applicable requirements of Section 103(a) ofCERCLA, 42 U.S.C. § 9603(a), and Section
112(r)(1) ofthe CAA.
36.
Respondent agrees to pay a civil penalty in the total amount of fifty thousand
eight hundred and twelve dollars ($50,812.00), as described below. This penalty includes a
CERCLA portion in the amount of eleven thousand nine hundred dollars ($11,900.00), and a
CAA portion in the amount of thirty eight thousand nine hundred and twelve dollars
($38,912.00). Payment of the penalty must be received by EPA on or before thirty (30) calendar
days after the date of signature of the Final Order at the end of this document (hereinafter
referred to as the "due date"). Respondent agrees to make such payments on or before the due
date. Payment shall be made as follows:
Payment of the penalty shall be made by cashier's or certified checks, and the checks
shall be identified with a notation of the name and docket number of this case (set forth in
the caption on the first page of this document).
Payment of the CERCLA portion of the penalty ($11,900.00) shall be made by cashier's
or certified check payable to the "EP A Hazardous Substance Superfund" and shall be
sent to:
US Environmental Protection Agency
Superfund Payments
Cincinnati Finance Center
5
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PO Box 979076
St. Louis, MO 63197-9000
Payment of the CAA portion ofthe penalty ($38,912.00) shall be made by cashier's or.
certified check payable to the "Treasurer, United States of America" and shall be sent to:
US Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
PO Box 979077
St. Louis, MO 63197-9000
A copy of the checks and any transmittal letters shall be sent to each of the following:
Jean Regna
Assistant Regional Counsel
U. S. Environmental Protection Agency
290 Broadway, 17th Floor
New York, New York 10007
and
Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th Floor
New York, New York 10007.
37.
The penalties specified in Paragraph 36, above, shall represent civil penalties
assessed by EPA and shall not be deductible for purposes of State or federal taxes.
38.
If Respondent fails to make full and complete payment of the civil penalty that it
is required to pay by this CAFO, this case may be referred by EPA to the United States
Department of Justice and/or the United States Department of the Treasury for collection.
a.

Interest. If Respondent fails to make payment, or makes partial payment, any
unpaid portion of the assessed penalty shall bear interest at the rate established
pursuant to 31 U.S.C. § 3717 and 26 U.S.c. § 6621 from the payment due date.

b.

Handling Charges. Pursuant to 31 U.S.C. § 3717(e)(1), a monthly handling
charge of fifteen dollars ($15.00) shall be paid if any portion of the assessed
penalty is more than thirty (30) days past the payment due date.

c.

Attorney Fees, Collection Costs, Nonpayment of Penalty. If Respondent fails to
pay the amount of an assessed CAA penalty on time, pursuant to Section
113(d)(5) of the CAA, 42 D.S.C. § 7413(d)(5), in addition to such assessed
6
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penalty and interest and handling assessments, Respondent shall also pay the
United States' enforcement expenses, including but not limited to attorney fees
and costs incurred by the United States for collection proceedings, and a quarterly
non-payment penalty for each calendar quarter during which such a failure to pay
persists. Such non-payment penalty shall be ten percent (10%) of the aggregate
amount of Respondent's outstanding penalties and non-payment penalties accrued
from the beginning of such quarter. If Respondent fails to pay the amount of an
assessed CERCLA penalty on time, in addition to such assessed penalty and
interest and handling assessments, Respondent shall also pay the United States'
enforcement expenses, including but not limited to attorney fees and costs
incurred by the United States for collection proceedings, and Respondent also
agrees to pay a 6% per annum penalty which will also be applied on any principal
amount not paid within ninety (90) days of the due date.
39.
This CAFO is being voluntarily and knowingly entered into by the parties in full
settlement of Respondent's alleged violations of the CAA and CERCLA set forth above in the
Findings of Fact and EP A Conclusions of Law.
40.
This CAFO shall not relieve Respondent of its obligation to comply with all
applicable provisions of federal, State, or local law, nor shall it be construed to be a ruling on, or
determination of, any issue related to any federal, State, or local permit. This CAFO shall not
affect the right of the United States to pursue appropriate injunctive or other equitable relief or
criminal sanctions for any violations of law. Compliance with this CAFO shall not be a defense
to any actions subsequently commenced pursuant to federal laws and regulations administered by
EPA, and it is the responsibility of Respondent to comply with such laws and regulations.
41.
This CAFO and any provision herein is not intended to be an admission of
liability in any adjudicatory or administrative proceeding except in an action, suit, or proceeding
to enforce this CAFO or any of its terms and conditions.
42.
Respondent explicitly waives any right to request a hearing and/or contest any
allegations in this Consent Agreement and explicitly waives any right to appeal the attached
Final Order.
43.
Each party hereto shall bear its own costs and attorneys' fees in the action
resolved by this CAFO.
44.

This CAFO shall be binding on Respondent and its successors and assignees.

45.
Each of the undersigned representatives to this CAFO certifies that he or she is
duly authorized by the party whom he or she represents to enter into the terms and conditions of
the CAFO and to bind that party to it.
46.
Respondent consents to service upon Respondent of a copy of this CAFO by any
EP A employee, in lieu of service made by the EP A Region 2 Regional Hearing Clerk.
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In the Matter of Tonawanda Coke Corporation
Docket Number CAA-02-2015-1201

For Respondent

Date: __ O=-4.:..!.I--=O~7~/l::.:5~
__

~

Signature

Michael K. Durkin

Name (Printed or Typed)

President

Title (Printed or Typed)
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In the Matter of Tonawanda Coke Corporation
Docket Number CAA-02-2015-1201

FINAL ORDER

The Regional Administrator of the U.S. Environmental Protection Agency, Region 2,
ratifies the foregoing Consent Agreement. The Consent Agreement, entered into by the
Complainant and Respondent to this matter, is hereby approved, incorporated herein, and issued
as a Final Order. The effective date of this Order shall be the date of filing with the Regional
Hearing Clerk, U.S. Environmental Protection Agency, Region 2, New York, New York.
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In the Matter of Tonawanda Coke Corporation
Docket Number CAA-02-201S-1201

f)1J~1L
Date: fTtF-l
Walter Mugd ,Director
Emergency and Remedial Response Division
u.s. Environmental Protection Agency, Region 2
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
In the Matter of Violations of Articles 19 and 37
of the Environmental Conservation Law and Parts
200 and 595 of Title 6 of the New York Codes, Rules
and Regulations
By:

ORDER ON
CONSENT

File No. 14-44
R9-20140918-64

Tonawanda Coke Corporation, Inc.,
Respondent

WHEREAS:
1.
The Department of Environmental Conservation ("DEC" or "Department") is
responsible for the enforcement of the New York Environmental Conservation Law ("ECL") of
the State of New York ("State") and Title 6 of the New York Codes, Rules and Regulations ("6
NYCRR").
2.
It is the policy of the State to maintain a reasonable degree of purity of the air
resources of the State and to require the use of all available, and reasonable, methods to prevent
and control air pollution. Pursuant to ECL Article 19, the Department is responsible for the
abatement and control of air pollution in the State.
3.
Pursuant to ECL 37-0105, the Department is authorized to promulgate rules and
regulations pertaining to the storage and release to the environment of substances hazardous or
acutely hazardous to public health, safety or the environment.
4.
Tonawanda Coke Corporation ("Respondent" or "TCC") is an active New York
State corporation and is a person as defined in ECL 19-0107(1) and 6 NYC RR 200. I (bi).
5.
Respondent owns and operates a coke plant, located at 3875 River Road in
Tonawanda, New York ("Facility"), which produces metallurgical foundry coke, furnace coke
and coal tar. The corporation utilizes a process for the destructive distillation of coal and
separation of gaseous and liquid distillates from the carbon residue or coke.
6.
The Facility is a stationary source, which is defined under the Clean Air Act, 42
USC §7401, et seq., 40 CFR §61.02, ECL 19-0107 and 6 NYCRR 200.l(cd) as any building,
structure, facility or installation that emits or may emit any air pollutant. The Facility emits coke
oven emissions, which includes benzene soluble organics and benzene, among other pollutants.
Coke oven emissions and benzene are known human carcinogens and are hazardous air
pollutants as defined in 6 NYCRR 200.l(ag).
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7.
Pursuant to 6 NYCRR 201, the Department issued to the Respondent Title V
Permit No. 9-1464-00113/00031 on April 30, 2002. The Permit expired on May 1, 2007 but has
been extended, and remains in full force and effect, pursuant to State Administrative Procedures
Act until a new Title V permit is issued by the Department.
Failure to Maintain Baffles

8.
On July 20, 2014, two sections of baffles in the east quench tower (referred to as
Quench Tower #2) fell during a quench.
9.
TCC was not able to promptly utilize the west quench tower (referred to as
Quench Tower #1) after the baffles fell in Quench Tower #2 because water piping and plumbing
malfunctions rendered Quench Tower #1 inoperable. In addition, certain upper sections of the
south wall of Quench Tower #1 was devoid of metal sheeting.
10.
6 NYCRR 200.7 provides that any person who owns or operates an air
contamination source which is equipped with an emission control device shall operate such
device and keep it in a satisfactory state of maintenance and repair in accordance with ordinary
and necessary practices, standards and procedures. This requirement is set forth at Condition
Number 3 ofTCC's Title V Permit.
11.
TCC failed to maintain Quench Towers # 1 and #2 in violation of 6 NYCRR 200. 7
and Condition Number 3 ofTCC's Title V Permit.
12.
In addition, TCC operated Quench Tower #2 without a complete baffle system in
violation of 6 NYC RR 214.5 and Condition Number 97.
13.
6 NYCRR 214.5 states that a person may not operate a wet quench tower of a
coke oven battery unless it is equipped with a baffle system designed to effectively reduce
particulate emissions during quenching. This requirement is set forth at Condition Numbers 96
and 97 ofTCC's Title V Permit.
14.
TCC was issued a Notice of Violation, dated August 8, 2014, regarding the above
referenced violations.
Failure to Note Deviation in Semi-Annual Monitoring Report

15.
6 NYCRR 201-6.4(e) requires the submission of monitoring reports to the
Department certifying compliance with the terms and conditions of a Title V permit. The
compliance certifications must also reference all instances of deviations during the reporting
period. This requirement is set forth at Condition Number 25 of TCC's Title V Permit and
requires the submission of a compliance certification every six months.
16.
TCC failed to note the deviation, associated with the explosion that occurred at
TCC on January 31, 2014, in the semi-annual monitoring report that was submitted for the time
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period January 1, 2014 through June 30, 2014, in violation of 6 NYCRR 201-6.4(e) and
Condition Number 25 ofTCC's Title V Permit.
17.
TCC was issued a Notice of Violation, dated September 3, 2014, regarding the
above referenced violation.
18.
ECL 71-2103 provides that any person who violates Article 19 of the ECL, or any
rule or regulation promulgated thereto, shall be liable for a civil penalty of up to $18,000 for
each violation, and an additional penalty not to exceed $15,000 for each day that the violation
continues.
19.
Respondent waives its right to a hearing as provided by law, consents to the
issuing and entry of this Order and agrees to be bound by the provisions, terms and conditions
contained in this Order and attachments thereto.
NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:
I.

JURISDICTION

The parties agree to be subject to and bound by the laws of the State of New York.
II.

CIVIL PENALTY

Respondent is assessed a civil penalty in the amount of Thirty-Five Thousand Dollars
($35,000) for the violations identified herein. This penalty shall be paid by check or money
order, made payable to the Commissioner of Environmental Conservation, and sent
simultaneously with this executed Order to the Regional Attorney, NYSDEC, 270 Michigan
Avenue, Buffalo, New York 14203.
III.

COMPLIANCE

Respondent shall be immediately bound as hereinafter provided by this Order and with
the Schedule of Compliance attached as Schedule A.
IV.

ACCESS FOR SITE AND RECORDS INSPECTION

For the purpose of monitoring or determining compliance with this Order, employees and
agents of the Department shall be provided access to the Site or records owned, operated,
controlled or maintained by Respondent in order for Department staff or its agents to inspect
and/or perform any necessary tests, related to the requirements of this Order, during reasonable
hours. No prior notification to the Respondent of site inspections is required.
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V.

COMMUNICATION

A.
Unless otherwise specified herein, whenever notifications, reports,
submission or communications are required under this Order, they shall be in writing and
addressed as follows:
To the Department:
Mr. Al Carlacci, RAPCE
NYSDEC Region 9
270 Michigan Avenue
Buffalo, New York 14203
ToTCC:
Rick W. Kennedy, Esq.
Hodgson Russ LLP
The Guaranty Building
140 Pearl Street
Buffalo, New York 14202
B.
All communications and modification requests, other than technical
submissions, to the Department under this Order shall be made to the above parties and also to:

Terri Mucha, Esq.
Assistant Regional Attorney
NYSDEC Region 9
270 Michigan Avenue
Buffalo, New York 14203
C.
The Department reserves the right to designate additional or different
individuals or addresses for communication upon written notice to Respondent, or to request that
technical submissions be additionally made to Ms. Mucha.
D.
The notice requirements under this paragraph do not relieve Respondent of
any reporting obligations required under applicable federal or state law or their implementing
regulations, or any permit, including Respondent's Title V Permit.
VI.

RELEASE, REOPENER AND RESERVATION OF RIGHTS

Any failure by Respondent to fully comply with the terms of this Order
may subject Respondent to further enforcement for the events of non-compliance described
herein.
A.

Nothing contained in this Order shall be construed as barring, diminishing,
adjudicating or in any way affecting any of the civil, administrative or criminal rights of the
Department or of the Commissioner or his designee (including, but not limited to, nor
exemplified by, the rights to recover natural resource damages and to exercise any summary
abatement powers) or authorities with respect to any party, including Respondent. The
B.
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Department expressly reserves all of its rights to proceed with further enforcement against
Respondent, for injunctive relief and the imposition of penalties, regarding violations of federal
and/or state environmental laws not specifically enumerated herein, including, but not limited to,
the statutes and regulations cited herein.
C.
This Order is not a permit, or a modification of any permit, under any
federal, State or local laws or regulations. Respondent is responsible for achieving and
maintaining complete compliance with all applicable federal, State and local laws, regulations
and permits; and Respondent's compliance with this Order shall be no defense to any action
commenced pursuant to any such laws, regulations, or permits, except as set forth herein. The
Department does not, by its consent to the issuance of this Order, warrant or aver in any manner
that Respondent's compliance with any aspect of this Order will result in compliance with
provisions of any federal, State or local laws, regulations or permits.
D.
This Order shall not be construed as being in settlement of events
regarding which the Department lacks knowledge or notice and the Department reserves the right
to require Respondent to take any additional measures deemed necessary by the Department to
protect human health or the environment, to exercise its authorities under law to protect human
health and the environment or to otherwise require compliance with the law. The State further
reserves the right to collect any spill fund expenditures that may be incurred at the Site.
E.
For the purposes of this Order, Respondent does not admit, deny or
concede in any way the factual findings or conclusions of law set forth in this Order.
F.
This Order and any provision herein shall not be construed as an
admission in any criminal or civil action or other administrative proceeding, except in an action
or proceeding to enforce or seek compliance with the provisions of this Order.

VII.

FAILURE, DEFAULT AND VIOLATION OF ORDER

Respondent's failure to comply fully and in a timely manner with any provision, term or
condition of this Order shall constitute a default and failure to perform an obligation under this
Order and under the ECL and shall constitute sufficient grounds for revocation of any permit,
license, certification or approval issued to Respondent by the Department.

VIII. INDEMNIFICATION
Respondent shall indemnify and hold harmless the Department, the State of New York,
and their representatives and employees for all claims, actions, damages and costs of every
nature and description resulting from the Respondent's fulfillment or attempted fulfillment of
this Order.

VII.

FORCE MAJEURE

If Respondent cannot comply with a deadline or requirement of this Order, because of an
act of God, war, strike, riot, catastrophe or other condition which is not caused by the negligence
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or willful misconduct of Respondent and which could not have been avoided by Respondent
through the exercise of due care, Respondent shall apply in writing to the Department within a
reasonable time after obtaining knowledge of such fact and request an extension or modification
of the deadline or requirement.

VIII. BINDING EFFECT
This Order is binding on the Respondent, heirs, successors, employees and all persons,
firms, or corporations acting under or for it.

IX.

MODIFICATIONS AND EXTENSIONS

No change or modification of this Order shall be effective except as may be specifically
set forth in writing by the Department. Modifications shall be done in writing and signed by
both the Respondent and the Commissioner or his/her designee. If the Department receives a
written request from the Respondent which (a) would extend an item(s) in Respondent's
Compliance Schedule; (b) the extension does not exceed a cumulative of six months from the
original milestone date(s); (c) the request is made before the milestone date and (d) sets forth
good cause for the extension, the Department may extend the time frame requested by the
issuance of a letter signed by the original signatory or designee of the signatory.

X.

USE OF ORDER BY THIRD PARTIES

The existence of this Order, and Respondent's consent thereto, and compliance herewith,
shall not give rise to any presumption of law or finding of fact which shall inure to the benefit of
any third party.

XI.

ENTIRE ORDER

The provisions of this Order constitute the complete and entire Order issued to the
Respondent concerning the resolution of the violations set forth in this Order. No term,
condition, understanding or agreement purporting to modify or vary any term hereof shall be
binding unless made in writing and subscribed by the party to be bound. No informal oral or
written advice, guidance, suggestion or comment by the Department regarding any report,
proposal, plan, specification, schedule, comment or statement made or submitted by Respondents
shall be construed as relieving Respondent of its obligation to obtain such formal approvals as
may be required by this Order.

XII.

EFFECTIVE DATE

The effective date of this Order is the date that the Commissioner or his designee signs it.
The Department will provide Respondent (or Respondent's counsel) with a fully executed copy
of this Order as soon as practicable after the Commissioner or his designee signs it; and the
Order shall expire when Respondent has fully complied with the requirements set forth in the
Order.
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DATED:

Buffalo, New York

~Li_

lk

)' 2015
Joseph J. Martens, Commissioner
New York State Department of
Environmental Conservation

By:

~/YI.~
~.Snyder
'
Regional Director
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CONSENT BY RESPONDENT TONAWANDA COKE CORPORATION

Respondent, Tonawanda Coke Corporation, hereby consents to the issuing and entering of the
aforementioned Order, waives its right to a hearing as provided by law, and agrees to be bound
by the provisions, terms and conditions contained therein.
Tonawanda Coke Corporation

By:

Printed Name:

Edward F. Dinsmore

--'=="-==-=-~'----='-======-=-~~~~~~-

Title:

Environmental

Date:

06/05/15

Compliance Officer

ACKNOWLEDGMENT

State of New York
County of ~

)
)ss.:

<.. )

On the 5~ day of~J""---"LA.~l\~(._~_ _ _ _ in ~year 2015, before me, the
f. ·U o J.Y\rlM rt ,
undersigned, personally appeared Ed ww-d
(full name)
personally known to m who, being du!x sworn, did depose and say that he/she/they reside at
01 'J €> '"1 S" '6 Kr
ea
N
S- and
o
. (full mailing address)
that he/she/they is (are) the
~I {VVl/V\.(!.{\.kJ C.01npLP aw Dffu.~
(President or other officer or director or attorney in fact duly appointed)
of), Tonawanda Coke Corporation, the corporation described in and which executed the above
instrument, and that he/she/they signed his/her/their name(s) thereto by the authority of the board
of directors of said corporation.
NICOLE EASTON
<mTARY PUBLIC, STATE OF NEW YORK
NO. 01EA8308834
QUALIFIED IN ERIE COUNTY
My Commllllon Expires Jt/tt 28, 2018

Notary Public, State of New York
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Tonawanda Coke Corporation
SCHEDULE A
Order on Consent No. R9-20140918-64
Respondent shall, on or before the dates indicated, perform the following items and send
written confirmation to the Department of the completion of the work outlined below by the
deadline provided:
1. Submit a corrected semi-annual monitoring report, noting the deviation for the
January 31, 2014 explosion and associated February 7, 2014 Notice of Violation.
This item has been completed.
2. By June 1, 2015, submit written confirmation of the completion of the following
items (including the dates of completion and summary of the nature of the work
performed):
a. Installation of the replacement baffles in Quench Tower #2; and
b. Repairs made to bring Quench Tower #1 into full operation.
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
In the Matter of Violations of Articles 17 and 3 7
of the Environmental Conservation Law and Parts
750, 595, 598 and 599 of Title 6 of the New York Codes,
Rules and Regulations
By:

ORDER ON
CONSENT

File No. 14-59
R9-20141203-96

Tonawanda Coke Corporation, Inc.,
Respondent

WHEREAS:
1.
The Department of Environmental Conservation ("Department") is a department
of the State of New York ("State"), with jurisdiction to enforce the environmental laws of the
State pursuant to Section 3-0302 of the Environmental Conservation Law ("ECL"), Title 6 of the
New York Codes, Rules and Regulations ("6 NYCRR") and Orders issued thereunder.
2.
In particular, the Department has jurisdiction over the abatement and prevention
of pollution of State waters pursuant to ECL 17-0101, et seq., and 6 NYCRR Part 750, et seq.
This jurisdiction authorizes the Department to regulate the discharge of pollutants from point
sources into the waters of the State in conformity with the Federal Clean Water Act, 33 U.S.C.
1251, et seq.
3.
Pursuant to its authority to protect the waters of the State, the Department
administers the State Pollutant Discharge Elimination System Permit ("SPDES") program. In
general, the SPDES program prohibits any discharge of pollutants to the waters of the State
without a SPDES permit establishing pollutant limitations and treatment requirements.
4.
In addition, pursuant to ECL 37-0105, the Department is authorized to promulgate
rules and regulations pertaining to the storage and release to the environment of substances
hazardous or acutely hazardous to public health, safety or the environment.
5.
Tonawanda Coke Corporation ("Respondent" or "TCC") is an active New York
State corporation and is a person as defined in ECL 17-0105(1), 6 NYCRR 750-1.2(64), 6
NYCRR 595.l(c)(l 1), and 6 NYCRR 596. l(c)(32).
6.
Respondent owns and operates a coke plant, located at 3875 River Road in
Tonawanda, New York ("Facility"), which produces metallurgical foundry coke, furnace coke
and coal tar. The corporation utilizes a process for the destructive distillation of coal and
separation of gaseous and liquid distillates from the carbon residue or coke.
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7.
The Department issued to Respondent SPDES Permit Number NY-0002399
("SPDES Permit"), which governs the discharge of certain pollutants from four outfalls at the
Facility: Outfall Numbers 001, 002, 003 and 004.
8.
The wastewater type authorized to be discharged from Outfall Number 001, in
accordance with the terms and conditions of the SPDES Permit, is non-contact cooling, boiler
blowdown and stormwater runoff. The receiving water for Outfall 001 is the Niagara River,
which has a classification of A-Special.
9.
Pursuant to the "Special Conditions - Best Management Practices" of the SPDES
Permit, Respondent was required to develop, and comply with, a Best Management Practices
("BMP") plan to prevent, or minimize the potential for, the release of pollutants. TCC revised
the BMP plan in August 2013.
The Department also issued to Respondent a Chemical Bulk Storage Registration,
10.
CBS Number 9-000065, for the handling and storage of hazardous substances at the Facility.
Violations Detected During the May 1, 2014 Inspection
11.
Pursuant to 6 NYCRR 750-2.1, a permittee must comply with all terms and
conditions of a SPDES permit. Any permit noncompliance constitutes a violation of the ECL
and the Clean Water Act and grounds for (a) an enforcement action; (b) permit suspension,
revocation or modification; and (c) denial of a permit renewal application.
12.
6 NYCRR 750-2.8(a)(2) requires a permittee to, at all times, operate and maintain
its facility to achieve compliance with the conditions of a SPDES permit.
13.
On May 1, 2014, Department staff performed a SPDES compliance inspection of
the Facility and detected the following violations of Respondent's SPDES Permit, the BMP Plan
and 6 NYCRR 750-2.1 and 750-2.8(a)(2).
14.
Respondent's BMP Plan included the construction and proper operation of a
milled asphalt access road and catch basins around the perimeter of the coal pile/coke storage
area upstream of Outfall Number 002 for the treatment of runoff from the coal pile to achieve
compliance with its SPDES discharge limits. As set forth in Section 9.12 of Respondent's BMP
Plan, the road also serves as a containment system for the coal pile runoff that separates the coal
pile activity from the ditches that route runoff to the stormwater detention pond. The road
incorporates an under-drain system to keep drainage off the road and is tied into the storm
drainage system. The catch basins are installed in a series, slightly elevated, to provide limited
detention and to reduce the transportation of breeze into the downstream pond and detention
system.
15.
Respondent failed to operate and maintain the milled asphalt road and catch
basins in that stored coal, coke and breeze had encroached onto and buried the access road and
many of the catch basins, preventing the full and intended use of those components of
Respondent's stormwater control system.
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16.
Another component of the BMP Plan involves the use of sedimentation pools,
which work in conjunction with the ditches and piping to reduce the velocity of the entering
water to facilitate settling of suspended solids. Pursuant to Section 9.12 of Respondent's BMP
Plan, the sedimentation pools are to be kept at approximately three feet in depth to accommodate
the removal of sediment, breeze and other suspended solids.
17.
Respondent failed to operate and maintain Sedimentation Pool Numbers 2 and 3
in that an extensive amount of plant growth was observed covering a majority of both pools,
thereby reducing the retention volume of both pools, preventing the pools from acting in their
full capacity.
18.
The May 1, 2014 inspection also revealed that the half pipe flume upstream of the
V notch weir used to measure flow at SPDES Outfall Number 002 was broken, causing
turbulence at the weir and inaccurate flow measurements.
Violations Related to the September 2014 Sodium Hydroxide Release

19.
On September 24, 2014, at approximately 1:20 p.m., Respondent called the
Department's Region 9 Spills Division to report a spill of sodium hydroxide at the Facility that
occurred at approximately 10:00 a.m. that morning. Respondent estimated that approximately
500 gallons of material was released. Respondent subsequently reported the release to the
National Response Center and the Department's Spills Hotline at approximately 4:14 p.m. on
September 24, 2014
20.
Department staff performed an inspection at the Facility during the afternoon of
September 24, 2014. Respondent advised staff that the discharge occurred during the
decommissioning of a registered 16,000-gallon aboveground chemical bulk storage tank that
stored sodium hydroxide, identified as Tank A-11.
21.
During that inspection, Department staff also observed that an approximate 20
foot wide section of the wall of the secondary containment system for Tank A-11 was removed
by Respondent for access of construction equipment during the tank decommissioning project.
22.
On September 29, 2014, Respondent submitted a report to the Department
outlining the findings of its investigation of the sodium hydroxide release. Respondent advised
that it started the decommissioning of Tank A-11 on September 22, 2014. During the transfer of
the sodium hydroxide into a tote from an open flange on top of the tank, Respondent's
employees opened the bottom drain valve of the tank. According to the report, only a small
amount of the tank's contents flowed out the bottom drain valve before it became plugged.
Respondent stated that was not able to determine if the valve was left open or if it accidentally
opened during the pumping process.
23.
Respondent's report further states that at some point between September 22, 2014
and September 24, 2014, sodium hydroxide flowed out of the open drain valve from Tank A-11
and entered the secondary containment area. When the substance reached the box sewer in the
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containment area, however, the 4 inch plug was not in place, causing the material to flow into the
Facility's settling/skimming ponds, which use Outfall 001 as the discharge point.
24.
Respondent reported that its employees first detected the release at approximately
9:45 a.m. on September 24, 2014 when a white precipitant was observed in the settling basins
associated with Outfall 001. Respondent's employees measured an elevated pH level
approximately one half hour after the material was first detected. At approximately 11 :00 a.m.,
additional sampling was conducted in the settling/skimming ponds that revealed a pH
measurement of 11.2.
25.
Based on its investigation, Respondent traced the discharge back to Tank A-11.
Respondent also revised its estimate of spilled sodium hydroxide from approximately 500
gallons to approximately 5,900 gallons (which converts to approximately 49,237 pounds).
A. Chemical Bulk Storage Violations

26.
ECL 37-0107 provides that no person shall release to the environment substances
hazardous or acutely hazardous to public health, safety or the environment in contravention of
rules and regulations promulgated pursuant thereto.
27.
6 NYCRR 595.2 provides that the release of a hazardous substance which is
required to be reported pursuant to 6 NYCRR 595.3(a) is prohibited unless such release is
pursuant to a valid State or Federal permit or authorization.
28.
6 NYCRR 595.3(a) requires the reporting of a release of a reportable quantity of
a hazardous substance to the Department's hotline within two hours of the release. Pursuant to 6
NYCRR 597.2, Table 1, the reportable quantity of sodium hydroxide to the land or water is 100
pounds. Respondent failed, however, to report the release of approximately 49,237 pounds of
sodium hydroxide, a listed hazardous substance, to the Department's Spill Hotline within two
hours of the release in violation of 6 NYCRR 595.3(a).
29.
6 NYCRR 598.7(a) requires the daily visual inspection of an aboveground storage
tank system for spills and leaks each operating day. In addition, the owner or operator must
check to ensure that drain valves are closed if not in use and there are no unpermitted discharges
of contaminated water or hazardous substances.
30.
Respondent failed to adequately inspect Tank A-11 and detect the open drain
valve and removed box sewer plug in the secondary containment, in violation of 6 NYCRR
598.7(a).
31.
6 NYCRR 599.9 requires that all aboveground storage tanks used to store a
hazardous substance must have a secondary containment system which collects and contains a
leak or spill.
32.
Respondent failed to maintain the integrity of the secondary containment for Tank
A-11 by not replacing the section of the secondary containment wall that was removed for the
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Tank A-11 decommissioning project and by not having a functioning drain plug in the box sewer
in violation of 6 NYCRR 599.9.
B. SPDES Violations
Pursuant to Respondent's SPDES Permit, the pH discharge limits from Outfall
33.
001 include a minimum limit of 6.0 SU and a maximum of 9.0 SU. The sodium hydroxide
release exceeded the permitted pH limit in violation of the SPDES permit and 6 NYCRR 7502.1.
34.
Respondent failed to maintain the integrity of the secondary containment for Tank
A-11 but not replacing the section of the secondary containment wall that was removed for the
Tank A-11 decommissioning project and by not having a functioning drain plug in the box sewer
in violation of Respondent's SPDES permit, its BMP Plan and 6 NYCRR 750-2.1 and 7502.8(a)(2).
35.
Respondent waives its right to a hearing as provided by law, consents to the
issuing and entry of this Order and agrees to be bound by the provisions, terms and conditions
contained in this Order and attachments thereto.
NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:

I.

COMPLIANCE

Respondent shall be immediately bound as hereinafter provided by this Order and with
the Schedule of Compliance attached as Schedule A.

II.

CIVIL PENALTY

With respect to the violations set forth in this Order, the Department hereby assesses
against Respondent a civil penalty in the amount of Forty-Five Thousand Five Hundred Fifty
Dollars ($45,550) which is to be paid by check or money order made payable to the
Commissioner of the Department of Environmental Conservation and sent simultaneously with
this executed Order to the Regional Attorney, NYSDEC, 270 Michigan A venue, Buffalo, New
York 14203.

III.

STIPULATED PENALTIES

In the event that Respondent fails to satisfy the milestone dates imposed in the Schedule
A of this Order, the Department shall be entitled to judgment against Respondent. Respondent
hereby consents to entry of judgment in New York State Supreme Court for a stipulated penalty
for each day of such violation of the Order. Said stipulated penalties shall be in the following
amounts:
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Period of non-compliance
1st day through 40th day
41 st day through 5oth day
51 st day through 60th day
Each day beyond the 60th day

Penalty per day
$250
$500
$750
$1,500

The stipulated penalty shall become due and payable, and may be entered as a judgment,
upon ten (I 0) days notice to Respondent.

IV.

ACCESS FOR SITE AND RECORDS INSPECTION

For the purpose of monitoring or determining compliance with this Order, employees and
agents of the Department shall be provided access to the Site or records owned, operated,
controlled or maintained by Respondent in order for Department staff or its agents to inspect
and/or perform any necessary tests, related to the requirements of this Order, during reasonable
hours. No prior notification to the Respondent of site inspections is required.

V.

COMMUNICATION

A.
Unless otherwise specified herein, whenever notifications, reports,
submission or communications are required under this Order, they shall be in writing and
addressed as follows:

To the Department:
Mr. Jeffrey Konsella, Regional Water Engineer
NYSDEC Region 9
270 Michigan A venue
Buffalo, New York 14203
Ms. Andrea Skalski, P .E.
NYSDEC Region 9
270 Michigan Avenue
Buffalo, New York 14203
To TCC:
Rick W. Kennedy, Esq.
Hodgson Russ LLP
The Guaranty Building
140 Pearl Street
Buffalo, New York 14202
B.
All communications and modification requests, other than technical
submissions, to the Department under this Order shall be made to the above parties and also to:
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Terri Mucha, Esq.
Assistant Regional Attorney
NYSDEC Region 9
270 Michigan Avenue
Buffalo, New York 14203
C.
The Department reserves the right to designate additional or different
individuals or addresses for communication upon written notice to Respondent, or to request that
technical submissions be additionally made to Ms. Mucha.
D.
The notice requirements under this paragraph do not relieve Respondent of
any reporting obligations required under applicable federal or state law or their implementing
regulations, or any permit, including Respondent's Title V Permit.

VI.

RELEASE, REOPENER AND RESERVATION OF RIGHTS

A.
Any failure by Respondent to fully comply with the terms of this Order
may subject Respondent to further enforcement for the events of non-compliance described
herein.

B.
Nothing contained in this Order shall be construed as barring, diminishing,
adjudicating or in any way affecting any of the civil, administrative or criminal rights of the
Department or of the Commissioner or his designee (including, but not limited to, nor
exemplified by, the rights to recover natural resource damages and to exercise any summary
abatement powers) or authorities with respect to any party, including Respondent. The
Department expressly reserves all of its rights to proceed with further enforcement against
Respondent, for injunctive relief and the imposition of penalties, regarding violations of federal
and/or state environmental laws not specifically enumerated herein, including, but not limited to,
the statutes and regulations cited herein.
C.
This Order is not a permit, or a modification of any permit, under any
federal, State or local laws or regulations. Respondent is responsible for achieving and
maintaining complete compliance with all applicable federal, State and local laws, regulations
and permits; and Respondent's compliance with this Order shall be no defense to any action
commenced pursuant to any such laws, regulations, or permits, except as set forth herein. The
Department does not, by its consent to the issuance of this Order, warrant or aver in any manner
that Respondent's compliance with any aspect of this Order will result in compliance with
provisions of any federal, State or local laws, regulations or permits.
D.
This Order shall not be construed as being in settlement of events
regarding which the Department lacks knowledge or notice and the Department reserves the right
to require Respondent to take any additional measures deemed necessary by the Department to
protect human health or the environment, to exercise its authorities under law to protect human
health and the environment or to otherwise require compliance with the law. The State further
reserves the right to collect any spill fund expenditures that may be incurred at the Site.
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E.
For the purposes of this Order, Respondent does not admit, deny or
concede in any way the factual findings or conclusions of law set forth in this Order.
F.
This Order and any provision herein shall not be construed as an
admission in any criminal or civil action or other administrative proceeding, except in an action
or proceeding to enforce or seek compliance with the provisions of this Order.
VII.

FAILURE, DEFAULT AND VIOLATION OF ORDER

Respondent's failure to comply fully and in a timely manner with any provision, term or
condition of this Order shall constitute a default and failure to perform an obligation under this
Order and under the ECL and shall constitute sufficient grounds for revocation of any permit,
license, certification or approval issued to Respondent by the Department.
VIII. INDEMNIFICATION
Respondent shall indemnify and hold harmless the Department, the State of New York,
and their representatives and employees for all claims, actions, damages and costs of every
nature and description resulting from the Respondent's fulfillment or attempted fulfillment of
this Order.
IX.

FORCE MAJEURE

If Respondent cannot comply with a deadline or requirement of this Order, because of an
act of God, war, strike, riot, catastrophe or other condition which is not caused by the negligence
or willful misconduct of Respondent and which could not have been avoided by Respondent
through the exercise of due care, Respondent shall apply in writing to the Department within a
reasonable time after obtaining knowledge of such fact and request an extension or modification
of the deadline or requirement.

X.

BINDING EFFECT

This Order is binding on the Respondent, heirs, successors, employees and all persons,
firms, or corporations acting under or for it.
XI.

MODIFICATIONS AND EXTENSIONS

No change or modification of this Order shall be effective except as may be specifically
set forth in writing by the Department. Modifications shall be done in writing and signed by
both the Respondent and the Commissioner or his/her designee. If the Department receives a
written request from the Respondent which (a) would extend an item(s) in Respondent's
Compliance Schedule; (b) the extension does not exceed a cumulative of six months from the
original milestone date(s); (c) the request is made before the milestone date and (d) sets forth
good cause for the extension, the Department may extend the time frame requested by the
issuance of a letter signed by the original signatory or designee of the signatory.
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XII.

USE OF ORDER BY THIRD PARTIES

The existence of this Order, and Respondent's consent thereto, and compliance herewith,
shall not give rise to any presumption of law or finding of fact which shall inure to the benefit of
any third party.

XIII. ENTIRE ORDER
The provisions of this Order constitute the complete and entire Order issued to the
Respondent concerning the resolution of the violations set forth in this Order. No term,
condition, understanding or agreement purporting to modify or vary any term hereof shall be
binding unless made in writing and subscribed by the party to be bound. No informal oral or
written advice, guidance, suggestion or comment by the Department regarding any report,
proposal, plan, specification, schedule, comment or statement made or submitted by Respondents
shall be construed as relieving Respondent of its obligation to obtain such formal approvals as
may be required by this Order.

XIV. EFFECTIVE DATE
The effective date of this Order is the date that the Commissioner or his designee signs it.
The Department will provide Respondent (or Respondent's counsel) with a fully executed copy
of this Order as soon as practicable after the Commissioner or his designee signs it; and the
Order shall expire when Respondent has fully complied with the requirements set forth in the
Order.
DATED:

Buffalo, New York

Cf'-aJ,...,, IZ- 1

2015

Joseph J. Martens, Commissioner
New York State Department of
Environmental Conservation

By:

~ny~·~
Regional Director
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CONSENT BY RESPONDENT TONAWANDA COKE CORPORATION
Respondent, Tonawanda Coke Corporation, hereby consents to the issuing and entering of the
aforementioned Order, waives its right to a hearing as provided by law, and agrees to be bound
by the provisions, terms and conditions contained therein.
Tonawanda Coke Corporation

r
By:

Title:

Environmental Compliance Officer

Date:

06/05/15

ACKNOWLEDGMENT
State of New York
Countyof &\·~

)
)ss.:

)

On the 5'!':-day of--=:f'--U_1t_.e...
______ in the year 2015, before me, the
undersigned, personally appeared e:dwc..cd. f. ']),;,rm"' e....
(full name)
personally known to me ho, being duly sworn, did depose and say that he/she/they reside at
I
Ci
1
· ~.....L
and
(full mailing add~ss)
that he/she/they is (are) the EV-iv~ ~1M~ C~ic.MA()CP,,j ""-"
(President or other officer or directof&attomey in fact duly appointed)
of), Tonawanda Coke Corporation, the corporation described in and which executed the above
instrument, and that he/she/they signed his/her/their name(s) thereto by the authority of the board
of directors of said corporation.
NICOLE EASTON
NOTARY PUBLIC. STATE Of NEWYORK
NO. 01EA8308834

Notary Public, State of New York

QUALIFIED IN ERIE COUNTY

My ColllllllnlOn Expires Jiit 28, 2018
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Tonawanda Coke Corporation
SCHEDULE A
Order on Consent No. R9-20141203-96
Respondent shall, on or before the dates indicated, perform the following items and send
written confirmation to the Department of the completion of the work outlined below within
thirty (30) days of the deadline provided:
1.
Immediately resume daily samples at the Outfall 001 sample point for the
monthly constituents set forth in the SPDES permit, until the settling basins are returned to active
service and sampling demonstrates five consecutive days of full compliance with the SPDES
permit. Results of the daily samples must be reported to the Department by facsimile during this
period.
2.

Immediately modify the Stormwater Sedimentation Inspection Form to include:
a.
The volume of accumulated sediments removed from Sedimentation Pool
#1, Sedimentation Pool #2 and Sedimentation Pool #3 ("Sedimentation
Pools"), North Drainage Swale, North Ditch, South Ditch, Stormwater
Pond and gabion baskets;
b.
An entry to note the inspection of Sedimentation Pools, North Drainage
Swale, North Ditch, South Ditch and Stormwater Pond for the presence of
vegetation, that the material is to be removed within 7 days of detection,
the volume of vegetation removed from each unit and the date the removal
occurred; and
c.
Certification that the Sedimentation Pools, North Drainage Swale, North
Ditch, South Ditch and Stormwater Pond are returned to the original
design bottom elevation following the sediments and/or vegetation
removal as depicted in the "Engineering Report for Outfall 002
Stormwater Management Improvements," dated October 2010, and
"Supplement No. 1 to Outfall 002 Engineering Report," dated July 10,
2011 .

3.
Immediately replace the wooden plug in the box sewer drain of the secondary
containment system for the waste liquor and caustic tanks or provide an alternative method for
the drainage/disposal of accumulated water or precipitation in the secondary containment system.
TCC must also provide a method for sampling the waters in the secondary containment and for
draining the area, once it is determined that the water is free of process wastewater.
4.
Immediately repair the missing section of the secondary containment system wall
of the waste liquor tank and caustic tank. If any section needs to be removed to perform the
permanent closure of the caustic tank, or any other work in that area, the smallest section needed
may be removed on a temporary basis and replaced as soon as the work is concluded at the end
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of each business day. The area must be attended by a TCC employee or contractor when the
secondary containment is open and must be kept closed when the area is unattended.
5.
By June 26, 2015, submit for Department review and approval, a revised Best
Management Practices ("BMP") Plan to address the deficiencies detected during the May 1,
2014 inspection and provide further protection for the stormwater management control system,
including, but not limited, the following:
a.
Perform a visual inspection on at least a monthly basis of the catch basins,
underdrains and the milled asphalt road located around the permiter of the
coal pile/coke storage areas. Accumulated breeze, coal, coke and related
material from those areas must be removed within 7 days of detection.
The results of the inspections are to be reported on the monthly
Stormwater Sedimentation Inspection Form that is submitted to the
Department.
b.
Increase the inspections of the Sedimentation Pools, catch basins, swales
and ditches from monthly to every two weeks during the period of April
15th through June 30th and within 3 days of a rain event greater or equal to
0.5 inches. Results of the inspections are to be included in the monthly
Discharge Monitoring Reports.
c.
The cleanout of accumulated sediment in any portion of the stormwater
management control system shall be cleaned out within 7 days of
detection.
d.
Perform a visual inspection, on a monthly basis, of the Sedimentation
Pools, North Drainage Swale, North Ditch, South Ditch, and Stormwater
Pond for the presence of vegetation. Vegetation is to be removed within 7
days of detection to ensure design capacity of those units. The details
regarding the date of detection, date of removal and volume of vegetation
removed is to be included on the monthly Stormwater Sedimentation
Inspection Form that is submitted to the Department.
e.
When the depth to sediment measurements indicate the need to remove
accumulated sediments in the Sedimentation Pools, North Drainage Swale,
North Ditch, South Ditch and Stormwater Pond, the sediments are to be
dredged to the original design bottom elevation of those components, as
depicted in the "Engineering Report for Outfall 002 Stormwater
Management Improvements," dated October 2010, and "Supplement No. 1
to Outfall 002 Engineering Report," dated July 10, 2011, to ensure design
capacity.
f.
Proposed practices to prevent a recurrence of a tank release and improper
release from a secondary containment structure, including, but not limited
to, employee training and practice of proper valve positions for above
ground storage tanks; full compliance with all applicable chemical bulk
storage laws and regulations (including the daily, monthly and annual
inspections of chemical bulk storage tanks); and the daily inspection of all
containment structures at the Facility and the prompt maintenance and/or
repair to correct any deficiencies detected to prevent a release.
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6.
By May 25, 2015, permanently close the caustic tank in accordance with
applicable regulations set forth in 6 NYCRR 598.10. Within 15 days of closure, TCC must
submit a modified chemical bulk storage registration to reflect the closure of the caustic tank and
submit all disposal receipts for the proper disposal of the remaining caustic material in the tank
and piping and the tank.
7.

By no later than May 29, 2015, the north settling basin shall be returned to active

service.
8.
By June 8, 2015, submit a work plan, for Department review and approval, for the
cleanout of the secondary containment system for the waste liquor and caustic tanks, including,
but not limited to, removal of all impacted debris, cleaning of the sides of the secondary
containment and drain and the disposal of the material. Copies of all disposal receipts must be
forwarded to the Department within 15 days of receipt.
9.
By June 3, 2015, clean out the north settling basin in accordance with the October
23, 2014 "Skimming Pond Cleanup" plan, which is to include, at a minimum, dewatering the wet
solids in the north settling basin and disposal of the solids at an approved landfill, and testing of
the remaining water in the basin for pH before being decanted and pumped to Outfall 001.
Copies of all receipts for the disposal of the impacted material (solids) from the clean out of the
north and south settling basins are to be submitted to the Department.
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Hodgson Ru

Rick W. Kennedy

President & CEO
Direct Dial: 716.848.1407
E-mail: rkennedy@hodgsonruss.com

A T T O . R . N E Y S rr

UJ

"O

• c./>

May 27, 2016
-aft". «

VIA FEDERAL EXPRESS

/

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
Box 7611 Ben Franklin Station
Washington, D.C. 20044-7611
Re: DOJ No. 90-5-2-1-09999

Chief, Air Branch
Office of Regional Counsel
U.S. Environmental Protection
Agency, Region 2
290 Broadway
New York, New York 10007-3250

Chief, Air Compliance Branch
Division of Enforcement and Compliance Assistance
U.S. Environmental Protection Agency
Region 2
290 Broadway
New York, New York 10007-3250

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268
acctsreceivable.CINWD@epa.gov

Chief, Affirmative Litigation Section
State of New York
Office of Attorney General
Environmental Protection Bureau
Albany, New York 12224-0241

Regional Attorney
Region 9
NYS Department of Environmental
Conservation
270 Michigan Avenue
Buffalo, New York 14203

To Whom it May Concern:
Re:

United States v. Tonawanda Coke Corporation [Civil Action Number
1:15-cv-00420-WMS; DOJ Case Number 90-5-2-1-09994]; Consent
Decree, Entered October 28, 2015; Clean Water Act Stipulated Penalty
Agreement

On April 29, 2016, my firm received, via e-mail, a letter formally documenting a
stipulated penalty demand to Tonawanda Coke Corporation ("TCC") in the amount of
$20,000.00 to settle claims made pursuant to Paragraph 53 of the above-referenced Consent
Decree (the "April 29 Letter"). The $20,000.00 penalty was noted to be paid in equal parts to the
United States of America and the State of New York, and due within 30 days from the date of the
April 29 Letter.

cocr
The Guaranty Building • 140 Pearl Street • Suite 100 • Buffalo, New York 14202-4040 • telephone 716.856.4000 • facsimile 716.849.0349
Albany • Buffalo • New York • Palm Beach • Saratoga Springs • Toronto • www.hodgsonruss.com

90-s-j'1-09997
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HodgsonRuss
a t t o r n ey s
O

By e-mail, dated May 6, 2016, my firm provided a counter-signed version of the
April 29 Letter from the President of TCC to applicable Federal and State representatives,
thereby confirming the company's agreement to pay the stipulated penalty demand.
In accordance with the agreement documented by the April 29 Letter, the
company has submitted payments of $10,000.00 to both the United States of America and the
State of New York, each of which was done consistent with the requirements of Paragraphs 9
and 11 of the Consent Decree. A copy of the certified check issued to New York State,1 as well
as the EFT authorization and the EFT transaction record verifying submission of the civil penalty
payment to the United States of America, is attached.
TCC would appreciate formal acknowledgment of receipt of these payments at
your earliest convenience.
If you have any questions, please feel free to contact me at your convenience.

RK/mjh
Enclosures
cc:

Susan M. Akers, Esq. (via e-mail)
Claire H. Woods, Esq. (via e-mail)
Scott D. Bauer, Esq. (via e-mail)
Chris Saporita, Esq. (via e-mail)
Teresa J. Mucha, Esq. (via e-mail)

Per Paragraph 11 of the Consent Decree, this check is being sent to the attention of Joseph M. Kowlczyk,
Esq. under separate cover letter.

003367.00000 Litigation 13960562vl
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Customer Copy
701 -

chiDDewa

OFFICIAL CHECK

Jew York

027125008

Buffalo

Date 05/26/2016
Remitter TONAWANDA COKE CORPORATION

Pay To The
Order Of

$

10,000,00

STATE OF NEW YORK
Drawer:

KeyBank

TERMS
KEEP THIS COPY FOR YOUR RECORD OF THE TRANSACTION. TO REPORT A LOSS OR FOR ANY OTHER INFORMATION
ABOUT THE INSTRUMENT, CONTACT THE INSTITUTION FROM WHICH YOU RECEIVED THE INSTRUMENT.

FORM NO 80-0811 121 (4/08( g

..VBffiFTWJAyiHSNTSTT OFTWSJ^p-TWf^SECUBjTY^^XI^KNT.^^.,.

'

OFFICIAL CHECK

Otk
701 - Chippewa
York
Buffalo, New Ye

Pay To The
Order Of
Pay:

027125008

Date 05/26/2016
Remitter TONAWANDA COKE CORPORATION

$

311

10,000.00

STATE OF NEW YORK

a

TEN THOUSAND DOLLARS AND 00 CENTS
KeyBank

Issued by: Citibank N.A. One Perm's Way, New Castle, DE 19720
For Information about this instrument, cad: 1-888-556-5142

Memo:

"

AUTHORIZED SIGNATURE

civil action no .15-c.v.-00420 (wms)

#•0 27 I 25008* "JOli 100 20RI:

38 7 ?L 2 1 2ii*
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Michael J. Gasiewicz
From:
Sent:
To:
Subject:

Key Total Treasury <KeyBartk@info.key.com>
Friday, May 27, 2016 13:06
M6ASIEVVICZ@TONAWANDACOKE.COM
Outgoing Wire Transaction

Key Total Treasury

E mail Code
Michael Gasiewicz
code: MiGaz
The following outgoing wire transactions have been sent:

Account: ..3195
Currency: USD
Amount: 10,000.00
Type: DOM
Beneficiary Name: TREAS NYC-CTR U.S. DOJ Transmit Date: May 27,

2016
Ref No:0661

Please do not reply to this e-mail.
For assistance please our Commercial Banking Group at 1-800-539-9039.

E -mail Code
Your e-mail code has been added to this e-mail to help improve security.
If you have any concerns, contact our Commercial Banking Group at 1-800-539-9039.
view privacy & security at vvww.key.com/securitv

This communication may contain privileged and/or confidential information. It is intended solely for the use of the addressee. If
you are not the intended recipient, you are strictly prohibited from disclosing, copying, distributing or using any of this
information. If you received this communication in error, please contact the sender immediately and destroy the material In its
entirety, whether electronic or hard copy. This communication may contain nonpublic personal information about consumers
subject to the restrictions of the Gramm-Leach-Bfiley Act. You may not directly or indirectly reuse or redisciose such information
for any purpose other than to provide the services for which you are receiving the information.

i
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Key Total Treasury®Display Domestic Wire

Page 1 of

Display Domestic Wire
Status Information
T'ace ID' 97464363865756
KeyBank Transaction Reference

16C527006137

Repetitive Number:
KIT Template Number:
Fed. Reference Number: 52701874P5CG00861

Status
Entered By

14TONAMG

Entered On

05/27/2016

Authorized By
Authorized On

Sender Information
Name: MICHAEL J GASIEWiCZ
Company: TONAWANDA COKE CORPORATION
Phone Number 716.876.6222
Debit Account 00000000359681383196:101.TONAWANDA COKE CORPOPERATING ACCT

Target Bank Information
Bank ASA: 021030004
Bank Name/Address: TREAS NYC/FUNDS TRANSFER DIVISION
WASHINGTON, DC

Intermediary Bank Information
intermediary

Bank Name:

Beneficiary Bank Information
Bank Name:
Bank Account

Beneficiary Account Information
Account Number; 15030001
Account Name; TREAS NYC-CTR U.S. DOJ

References
Message to Beneficiary: Coil Offc ID; USAO-NYW Debtor: TONAWANDA COKE
CORPCDCS No, 201SA05984 EFT No, NYW16E001
Message to Bank: Coil Offc ID: USAO-NYW Debtor: TONAWANDA COKE
CORP CDCS No. 2G16A05984 EFT No. NYW16EC01

https://ktt.kev, com/ktt'cmd/wireDetailDomestic?trace[d=974643'63 855756

2016-05-2
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Cage 2 of 2

Key Total TreasuryDDisplay Domestic Wire
Reference to Beneficiary:

90-5-2-1-09994

Notify Beneficiary By:
Notif cation Number:
Amount
Date to Transmit:

$10,000 00

5/27/2016

return

Entire Contents Copyright © KeyCorp 1998-2018,
For Help Contact 1.800.530.9033 or 216.813,3717

https://ktt.key.com/ktt/cnid/wireDetailDomestic'?tracekl=97464363S55756

2016-05-2?
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
In the Matter of Violations of Article 19 of the
Environmental Conservation Law and Part 214
of Title 6 of the New York Codes, Rules
and Regulations
By:

ORDER ON
CONSENT

File No. 15-52
R9-20150922-72

Tonawanda Coke Corporation, Inc.,
Respondent

WHEREAS:
1.
The Department of Environmental Conservation ("DEC" or "Department")
is responsible for the enforcement of the New York Environmental Conservation Law
("ECL") of the State of New York ("State") and Title 6 of the New York Codes, Rules and
Regulations ("6 NYCRR").
2.
It is the policy of the State to maintain a reasonable degree of purity of the
air resources of the State and to require the use of all available, and reasonable,
methods to prevent and control air pollution. Pursuant to ECL Article 19, the Department
is responsible for the abatement and control of air pollution in the State.
3.
Tonawanda Coke Corporation ("Respondent" or "TCC") is an active New
York State corporation and is a person as defined in ECL 19-0107(1) and 6 NYCRR
200.1(bi).
4.
Respondent owns and operates a coke plant, located at 3875 River Road
in Tonawanda, New York ("Facility"), which produces metallurgical foundry coke,
furnace coke and coal tar. The corporation utilizes a process for the destructive
distillation of coal and separation of gaseous and liquid distillates from the carbon
residue or coke.
5.
The Facility is a stationary source, which is defined under the Clean Air
Act, 42 USC §7401, et seq., 40 CFR §61.02, ECL 19-0107 and 6 NYCRR 200.1(cd) as
any building, structure, facility or installation that emits or may emit any air pollutant.
The Facility emits coke oven emissions, which includes benzene soluble organics and
benzene, among other pollutants. Coke oven emissions and benzene are known
human carcinogens and are hazardous air pollutants as defined in 6 NYCRR 200.1 (ag).
6.
Pursuant to 6 NYCRR 201, the Department issued to the Respondent Title
V Permit No. 9-1464-00113/00031 on April 30, 2002. The Permit expired on May 1,
2007 but has been extended, and remains in full force and effect, pursuant to State
Administrative Procedures Act until a new Title V permit is issued by the Department.
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Violations of 6 NYCRR 214.6
7.
On May 8, 2015, Respondent emitted particulate emissions from its waste
heat stack at the Facility, which exceeded the permitted opacity limit, on four separate
and documented occasions in violation of 6 NYCRR 214.6 and condition number 98 of
the Facility's Title V Permit. Specifically, visible emissions observations of 34.6%,
29.8%, 26.6% and 22.5% opacity were documented by Department staff.
8.
6 NYCRR 214.6 provides that the average opacity of emissions from any
waste heat stack must not exceed 20% as measured in accordance with the procedures
set forth in subdivision (b) of that section. This requirement is set forth at Condition
Number 98 of TCC's Title V Permit.
9.
TCC was issued a Notice of Violation, dated June 3, 2015, regarding the
above referenced violation.
10.
On September 10, 2015, Respondent again emitted particulate emissions
from its waste heat stack at the Facility, which exceeded the permitted opacity limit, on
two separate and documented occasions in violation of 6 NYCRR 214.6 and condition
number 98 of the Facility's Title V Permit. Specifically, visible emissions observations of
40% and 28% opacity were documented by Department staff.
11.
ECL 71-2103 provides that any person who violates Article 19 of the ECL,
or any rule or regulation promulgated thereto, shall be liable for a civil penalty of up to
$18,000 for each violation, and an additional penalty not to exceed $15,000 for each
day that the violation continues, and that such person may be enjoined from continuing
such violation.
12.
Respondent waives its right to a hearing as provided by law, consents to
the issuing and entry of this Order and agrees to be bound by the provisions, terms and
conditions contained in this Order and attachments thereto.
NOW, having considered this matter and being duly advised, IT IS ORDERED
THAT:
I.

CIVIL PENALTY

Respondent is assessed a civil penalty in the amount of Ten Thousand Dollars
($10,000) for the violation identified herein. This penalty shall be paid by check or
money order, made payable to the Commissioner of Environmental Conservation, and
sent simultaneously with this executed Order to the Regional Attorney, NYSDEC, 270
Michigan Avenue, Buffalo, New York 14203.

2
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II.

COMPLIANCE

Respondent shall be immediately bound as provided by this Order and attached
Schedule of Compliance, attached as "Schedule A". Respondent shall implement all
actions set forth in Schedule A by the dates indicated therein. Schedule A is hereby
incorporated into and made an enforceable part of this Order. Respondent's failure to
comply fully and in a timely fashion with any provision, term, or condition of this Order
shall constitute a default and a failure to perform an obligation under this Order and the
ECL.
Ill.

ACCESS FOR SITE AND RECORDS INSPECTION

For the purpose of monitoring or determining compliance with this Order,
employees and agents of the Department shall be provided access to the Site or
records owned, operated, controlled or maintained by Respondent in order for
Department staff or its agents to inspect and/or perform any necessary tests, related to
the requirements of this Order, during reasonable hours. No prior notification to the
Respondent of site inspections is required.
IV.

RELEASE, REOPENER AND RESERVATION OF RIGHTS

A.
Any failure by Respondent to fully comply with the terms of this
Order may subject Respondent to further enforcement for the events of non-compliance
described herein.

B.
Nothing contained in this Order shall be construed as barring,
diminishing, adjudicating or in any way affecting any of the civil, administrative or
criminal rights of the Department or of the Commissioner or his designee (including, but
not limited to, nor exemplified by, the rights to recover natural resource damages and to
exercise any summary abatement powers) or authorities with respect to any party,
including Respondent. The Department expressly reserves all of its rights to proceed
with further enforcement against Respondent, for injunctive relief and the imposition of
penalties, regarding violations of federal and/or state environmental laws not specifically
enumerated herein, including, but not limited to, the statutes and regulations cited
herein.
C.
This Order is not a permit, or a modification of any permit, under
any federal, State or local laws or regulations. Respondent is responsible for achieving
and maintaining complete compliance with all applicable federal, State and local laws,
regulations and permits; and Respondent's compliance with this Order shall be no
defense to any action commenced pursuant to any such laws, regulations, or permits,
except as set forth herein. The Department does not, by its consent to the issuance of
this Order, warrant or aver in any manner that Respondent's compliance with any
aspect of this Order will result in compliance with provisions of any federal, State or
local laws, regulations or permits.
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D.
This Order shall not be construed as being in settlement of events
regarding which the Department lacks knowledge or notice and the Department
reserves the right to require Respondent to take any additional measures deemed
necessary by the Department to protect human health or the environment, to exercise
its authorities under law to protect human health and the environment or to otherwise
require compliance with the law. The State further reserves the right to collect any spill
fund expenditures that may be incurred at the Site.
V.

FAILURE, DEFAULT AND VIOLATION OF ORDER

Respondent's failure to comply fully and in a timely manner with any provision,
term or condition of this Order shall constitute a default and failure to perform an
obligation under this Order and under the ECL and shall constitute sufficient grounds for
revocation of any permit, license, certification or approval issued to Respondent by the
Department.
VI.

INDEMNIFICATION

Respondent shall indemnify and hold harmless the Department, the State of New
York, and their representatives and employees for all claims, actions, damages and
costs of every nature and description resulting from the Respondent's fulfillment or
attempted fulfillment of this Order.
VII.

FORCE MAJEURE

If Respondent cannot comply with a deadline or requirement of this Order,
because of an act of God, war, strike, riot, catastrophe or other condition which is not
caused by the negligence or willful misconduct of Respondent and which could not have
been avoided by Respondent through the exercise of due care, Respondent shall apply
in writing to the Department within a reasonable time after obtaining knowledge of such
fact and request an extension or modification of the deadline or requirement.
VIII.

BINDING EFFECT

This Order is binding on the Respondent, heirs, successors, employees and all
persons, firms, or corporations acting under or for it.
XI.

USE OF ORDER BY THIRD PARTIES

The existence of this Order, and Respondent's consent thereto, and compliance
herewith, shall not give rise to any presumption of law or finding of fact which shall inure
to the benefit of any third party.
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X.

ENTIRE ORDER

The provisions of this Order constitute the complete and entire Order issued to
the Respondent concerning the resolution of the violations set forth in this Order. No
term, condition, understanding or agreement purporting to modify or vary any term
hereof shall be binding unless made in writing and subscribed by the party to be bound.
No informal oral or written advice, guidance, suggestion or comment by the Department
regarding any report, proposal, plan, specification, schedule, comment or statement
made or submitted by Respondents shall be construed as relieving Respondent of its
obligation to obtain such formal approvals as may be required by this Order.
XI.

EFFECTIVE DATE

The effective date of this Order is the date that the Commissioner or his designee
signs it. The Department will provide Respondent (or Respondent's counsel) with a fully
executed copy of this Order as soon as practicable after the Commissioner or his
designee signs it; and the Order shall expire when Respondent has fully complied with
the requirements set forth in the Order.
DATED:

Buffalo, New York

<J&rv.

13 , 201s
Basil Seggos, Acting Commissioner
New York State Department of
Environmental Conservation

~l??-~#-1

By:

Abby M. Snyder
Regional Director
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CONSENT BY RESPONDENT TONAWANDA COKE CORPORATION
Respondent, Tonawanda Coke Corporation, hereby consents to the issuing and
entering of the aforementioned Order, waives its right to a hearing as provided by law,
and agrees to be bound by the provisions, terms and conditions contained therein.
Tonawanda Coke Corporation

By:

~K_~

Printed Name: Michael K. Durkin
Title: President

Date: 01/11/16

ACKNOWLEDGMENT
State of New York
County of

)
)ss.:
)

'J a""-"'~l

On the /[.µ.__day of

undersigned, personally appeared Mlc.k_~

in the year 2016, before me, the

( ~ '"Duck;tCl

(full name)
personally known to me who, being duly sworn, did depose and say that he/she/they
~ideat
J
.

381S-

Jfu>lG 5Qo1
and

'k:l\Ct<" f?oa..o{

'

1

JbACA\.u~

b.Jl1

L41~1- 5bO/

(full mailing address)
that he/she/they is (are) the A

lrLJ' id u

t._)

(President or other officer or director or attorney in fact duly
appointed)
of), Tonawanda Coke Corporation, the corporation described in and which executed the
above instrument, and that he/she/they signed his/her/their name(s) thereto by the
authority of the board of directors of said corporation.

~.&~
Notary Public, State of New York
NICOLE EASTON
NOTARY PUBLIC. STATE OF NEWYORk

N0.01EA6308034
QUALIFIED IN ERIE COUNTY
My Commilllon Elplrll July 28, 2018

6

Case 1:10-cr-00219-WMS-HKS Document 373-1 Filed 09/05/18 Page 86 of 203

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Tonawanda Coke Corporation
Order on Consent R9-20150922-72
Schedule A
Respondent shall abide by the following procedures until initial compliance with
the Continuous Opacity Monitoring System ("COMS") requirements, in accordance with
Paragraph 17(a)(ii) of United States et al v. Tonawanda Coke Corporation Consent
Decree, Effective Date of October 27, 2015.
1. Perform a U.S. Environmental Protection Agency Method 9 Visible Emission
Observation ("VEO") of the waste heat stack on a daily basis.
2. The VEO must be conducted immediately following the charging of an oven.
3. The subject oven must change every day so that a VEO is performed during the
charging of each oven at least once every 90 days.
4. The VEO must be performed during daylight hours.
5. Submit a monthly report to the Department by the 1oth day of the following month
containing, at a minimum, the following information:
a. The daily VEO results;
b. All information describing the cause of any deviation associated with
opacity exceedance(s) during that time period;
c. Any investigative and/or corrective actions taken in response to an
opacity deviation in accordance with Respondent's Work Practice Plan
for soaking; Startup, Shutdown and Malfunction plan; and its Operation
and Maintenance plan for the coke oven battery.
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Exhibit 16
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
In the Matter of Violations of Articles 17, 27 and 37
of the Environmental Conservation Law and Parts
373, 597 and 750 of Title 6 of the New York Codes, Rules
and Regulations

By:

ORDER ON
CONSENT

File No. 15-61
R9-20151215-132

Tonawanda Coke Corporation, Inc.,
Respondent

WHEREAS:
1.
The Department of Environmental Conservation ("Department") is an
executive department of the State of New York ("State") with jurisdiction over the
environmental policy and laws of this State, pursuant to, inter alia, the Environmental
Conservation Law ("ECL") §3-0301. In particular, the Department is responsible for
enforcement of Article 27, Title 9 of the ECL and the hazardous waste management
rules and regulations promulgated thereunder in Part 370 et seq. of Title 6 of the New
York Codes, Rules and Regulations ("6 NYCRR").
2.
In addition, pursuant to ECL §37-0105, the Department is authorized to
promulgate rules and regulations promulgated thereunder in 6 NYCRR 596-599
pertaining to the storage and release to the environment of substances hazardous or
acutely hazardous to public health, safety or the environment.
3.
Further, the Department has jurisdiction over the abatement and
prevention of pollution of State waters pursuant to ECL 17-0101, et seq., and 6 NYC RR
Part 750, et seq. This jurisdiction authorizes the Department to regulate the discharge
of pollutants from point sources into the waters of the State in conformity with the
Federal Clean Water Act, 33 U.S.C. 1251, et seq.
4.
Pursuant to its authority to protect the waters of the State, the Department
administers the State Pollutant Discharge Elimination System Permit ("SPDES")
program. In general, the SPDES program prohibits any discharge of pollutants to the
waters of the State without a SP DES permit establishing pollutant limitations and
treatment requirements.
5.
Tonawanda Coke Corporation ("Respondent" or "TCC") is an active New
York State corporation and is a person as defined in ECL 17-0105(1), 6 NYCRR 7501.2(64), 6 NYCRR 596.1 (c)(39) and 6 NYCRR 370.2(b)(141 ).
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6.
Respondent owns and operates a coke plant, located at 3875 River Road
in Tonawanda, New York ("Facility"), which produces metallurgical foundry coke,
furnace coke and coal tar. The corporation's process involves the destructive distillation
of coal and subsequent separation of gaseous and liquid distillates from the carbon
residue.
7.
In the course of its operations, Respondent has generated "solid waste" at
the Facility, as that term is defined at 6 NYC RR 371.1 (c).
8.
In the course of its operations, Respondent has generated "hazardous
waste" at the Facility, as that term is defined at 6 NYCRR 371.1 (d).
9.
In February 1986, Respondent notified the U.S. Environmental Protection
Agency ("EPA") that it was a Large Quantity Generator for the generation of decanter
tank tar sludge from coking operations (K087). As such, the EPA assigned Respondent
the hazardous waste identification number NYD088413877.
10.
The Department issued to Respondent SPDES Permit Number NY0002399 ("SPDES Permit"), which governs the discharge of certain pollutants from four
outfalls at the Facility: Outfall Numbers 001, 002, 003 and 004.
11.
The wastewater type authorized to be discharged from Outfall Number
001, in accordance with the terms and conditions of the SPDES Permit, is non-contact
cooling, boiler blowdown and stormwater runoff. The receiving water for Outfall 001 is
the Niagara River, which has a classification of A-Special.
Failure to Timely Report the Spill of a Hazardous Substance
in Violation of 6 NYCRR 597

12.
ECL 37-0107 provides that no person shall release to the environment
substances hazardous or acutely hazardous to public health, safety or the environment
in contravention of rules and regulations promulgated pursuant thereto.
13.
6 NYCRR 597.4(a) provides that the release of a hazardous substance
which is required to be reported pursuant to 6 NYCRR 597.4(b) is prohibited unless
such release is pursuant to a valid State or Federal permit or authorization.
14.
Pursuant to 6 NYCRR 597.4(b)(1), a release of a reportable quantity of a
hazardous substance covered under section 597.1 (b)(7)(i)(a) or (b) must be reported by
any person in actual or constructive control or possession of the hazardous substance
when it is released, or any employee, agent, or representative of such person who has
knowledge of the release to the Department's hotline within two hours of release.
15.
As set forth in greater detail below, Respondent failed to report the release
of a hazardous substance, coal tar containing 10% naphthalene, to the Department's
Spill Hotline within two hours of the release in violation of 6 NYCRR 597.4.
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16.
At approximately 10:17 a.m. on December 5, 2015, Mr. Ed Disnmore, a
former employee of the Respondent, called the Department's Spills Hotline to report a
discharge of coal tar that occurred at the Facility at approximately 9:17 p.m. on
December 4, 2015. Mr. Dinsmore reported that "10% nathalene [sic] coal tar spilled,
approximately 500 lbs, nathalene [sic] spilled in storm water drain system, potentially
impacted the outfall. ... " Consequently, the Department opened a spill file and assigned
the matter Spill Number 1509056.
In response to the spill report, Department staff went to the site on
17.
December 5, 2015 to investigate the release. Department staff met two employees of
the Respondent who stated that another Facility employee opened a valve on a tank in
the by-product area of the Facility, referred to as a condensate collection tank. The
condensate collection tank is hard piped to the Facility's coal tar decanter and was
located outside of a secondary containment system.
18.
The employee stated that the contents of the tank flowed out of the tank,
across an adjacent road on the Facility's property and onto a stormwater system conduit
in a ditch along side the road, where it was believed that an unknown quantity infiltrated
into the stormwater system.
19.
On behalf of the Respondent, Mr. Dinsmore also reported the spill to the
National Response Center "NRC" on December 8, 2015 at approximately 12:28 p.m.
The NRC assigned the case Incident Report number 1135258. As reflected in the
NRC's report, Mr. Disnmore stated that approximately 5,000 pounds of coal tar,
containing approximately 500 pounds naphthalene, spilled from the tank after an
employee left a tank valve in an open position, and that the tank contents flowed for
approximately 20 minutes, impacting pavement and soil.

Failure to Minimize the Release of a Hazardous Waste
20.
Pursuant to 6 NYCRR 371.4(c), the coal tar associated with Spill Number
1509056 is a listed hazardous waste (waste code K141).
21.
Pursuant to 6 NYCRR 373-3.3(b), an owner and operator must maintain
and operate its facility to minimize the possibility of fire, explosion or any unplanned
sudden or non-sudden release of hazardous waste or hazardous waste constituents to
air, soil or surface water which could threaten human health or the environment.
22.
The condensate collection tank had not been managed or operated in a
manner which minimized the possibility of any unplanned sudden or non-sudden
release of hazardous waste or hazardous waste constituents to the air, water and soil.
Specifically, as noted above, on or about December 4, 2015, the K141 listed hazardous
waste spilled from the condensate collection tank after an employee left a tank valve in
the open position, allowing the tank contents to flow out of the tank for approximately 20
minutes, impacting air, water and soil, as the tank was not surrounded by a secondary
containment system.
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23.
Respondent's failure to maintain and operate the Facility to minimize the
possibility of any unplanned sudden or non-suddent release of hazardous waste or
hazardous waste constituents to air, water and soil constitutes a violation of 6 NYC RR
373-33.(b).
Failure to Comply with the Conditions of its SPDES Permit in Violation of 6
NYCRR 750-2.1 and 750-2.8(a)(2)

24.
Pursuant to the "Special Conditions - Best Management Practices" of the
SPDES Permit, Respondent was required to develop, and comply with, a Best
Management Practices ("BMP") plan to prevent, or minimize the potential for, the
release of pollutants. TCC revised the BMP plan in August 2013.
25.
Pursuant to 6 NYCRR 750-2.1, a permittee must comply with all terms and
conditions of a SPDES permit. Any permit noncompliance constitutes a violation of the
ECL and the Clean Water Act and grounds for (a) an enforcement action; (b) permit
suspension, revocation or modification; and (c) denial of a permit renewal application.
26.
6 NYCRR 750-2.8(a)(2) requires a permittee to, at all times, operate and
maintain its facility to achieve compliance with the conditions of a SPDES permit.
27.
On December 5, 2015, Respondent sampled the water from Outfall 001.
The sample results found levels of benzene (2.5 ug/I) and naphthalene (20 ug/I) that
exceeded the action level limits of 1.5 ug/I for benzene and 3 ug/I for naphthalene in
Respondent's SPDES permit.
28.
Pursuant to Special Condition number 3, when BMPs are inadequate to
minimize releases of toxic or hazardous pollutants to State waters, appropriate BMPs
are to be established. Such modifications include typical industry practices such as spill
reporting procedures, employee training, and structural measures, such as secondary
containment structures.
29.
Pursuant to Special Condition number 6, the BMP plan shall be modified
whenever changes at the facility materially increase the potential for significant releases
of toxic or hazardous pollutants or where actual releases indicate that the plan is
inadequate.
30.
Respondent waives its right to a hearing as provided by law, consents to
the issuing and entry of this Order and agrees to be bound by the provisions, terms and
conditions contained in this Order and attachments thereto.
NOW, having considered this matter and being duly advised, IT IS ORDERED
THAT:
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I.

JURISDICTION

The parties agree to be subject to and bound by the laws of the State of New
York.

II.

CIVIL PENALTY

Respondent is assessed a civil penalty in the amount of Forty-Two Thousand
Five Hundred Dollars ($42,500) for the violations identified herein. This penalty shall be
paid by check or money order, made payable to the Commissioner of Environmental
Conservation, and sent simultaneously with this executed Order to the Regional
Attorney, NYSDEC, 270 Michigan Avenue, Buffalo, New York 14203.

Ill.

COMPLIANCE

Respondent shall be immediately bound as hereinafter provided by this Order
and with the Schedule of Compliance attached as Schedule A..

IV.

ACCESS FOR SITE AND RECORDS INSPECTION

For the purpose of monitoring or determining compliance with this Order,
employees and agents of the Department shall be provided access to the Site or
records owned, operated, controlled or maintained by Respondent in order for
Department staff or its agents to inspect and/or perform any necessary tests, related to
the requirements of this Order, during reasonable hours. No prior notification to the
Respondent of site inspections is required.

V.

RELEASE, REOPENER AND RESERVATION OF RIGHTS

A.
Any failure by Respondent to fully comply with the terms of this
Order may subject Respondent to further enforcement for the events of non-compliance
described herein.

B.
Nothing contained in this Order shall be construed as barring,
diminishing, adjudicating or in any way affecting any of the civil, administrative or
criminal rights of the Department or of the Commissioner or his designee (including, but
not limited to, nor exemplified by, the rights to recover natural resource damages and to
exercise any summary abatement powers) or authorities with respect to any party,
including Respondent. The Department expressly reserves all of its rights to proceed
with further enforcement against Respondent, for injunctive relief and the imposition of
penalties, regarding violations of federal and/or state environmental laws not specifically
enumerated herein, including, but not limited to, the statutes and regulations cited
herein.
C.
This Order is not a permit, or a modification of any permit, under
any federal, State or local laws or regulations. Respondent is responsible for achieving
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and maintaining complete compliance with all applicable federal, State and local laws,
regulations and permits; and Respondent's compliance with this Order shall be no
defense to any action commenced pursuant to any such laws, regulations, or permits,
except as set forth herein. The Department does not, by its consent to the issuance of
this Order, warrant or aver in any manner that Respondent's compliance with any
aspect of this Order will result in compliance with provisions of any federal, State or
local laws, regulations or permits.
D.
This Order shall not be construed as being in settlement of events
regarding which the Department lacks knowledge or notice and the Department
reserves the right to require Respondent to take any additional measures deemed
necessary by the Department to protect human health or the environment, to exercise
its authorities under law to protect human health and the environment or to otherwise
require compliance with the law. The State further reserves the right to collect any spill
fund expenditures that may be incurred at the Site.
E.
For the purposes of this Order, Respondent does not admit, deny
or concede in any way the factual findings or conclusions of law set forth in this Order.
F.
This Order and any provision herein shall not be construed as an
admission in any criminal or civil action or other administrative proceeding, except in an
action or proceeding to enforce or seek compliance with the provisions of this Order.

VI.

FAILURE, DEFAULT AND VIOLATION OF ORDER

Respondent's failure to comply fully and in a timely manner with any provision,
term or condition of this Order shall constitute a default and failure to perform an
obligation under this Order and under the ECL and shall constitute sufficient grounds for
revocation of any permit, license, certification or approval issued to Respondent by the
Department.
VII.

INDEMNIFICATION

Respondent shall indemnify and hold harmless the Department, the State of New
York, and their representatives and employees for all claims, actions, damages and
costs of every nature and description resulting from the Respondent's fulfillment or
attempted fulfillment of this Order.
VIII.

FORCE MAJEURE

If Respondent cannot comply with a deadline or requirement of this Order,
because of an act of God, war, strike, riot, catastrophe or other condition which is not
caused by the negligence or willful misconduct of Respondent and which could not have
been avoided by Respondent through the exercise of due care, Respondent shall apply
in writing to the Department within a reasonable time after obtaining knowledge of such
fact and request an extension or modification of the deadline or requirement.
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IX.

BINDING EFFECT

This Order is binding on the Respondent, heirs, successors, employees and all
persons, firms, or corporations acting under or for it.

X.

MODIFICATIONS AND EXTENSIONS

No change or modification of this Order shall be effective except as may be
specifically set forth in writing by the Department. Modifications shall be done in writing
and signed by both the Respondent and the Commissioner or his/her designee. If the
Department receives a written request from the Respondent which (a) would extend an
item(s) in Respondent's Compliance Schedule; (b) the extension does not exceed a
cumulative of six months from the original milestone date(s); (c) the request is made
before the milestone date and (d) sets forth good cause for the extension, the
Department may extend the time frame requested by the issuance of a letter signed by
the original signatory or designee of the signatory.

XI.

USE OF ORDER BY THIRD PARTIES

The existence of this Order, and Respondent's consent thereto, and compliance
herewith, shall not give rise to any presumption of law or finding of fact which shall inure
to the benefit of any third party.
XII.

ENTIRE ORDER

The provisions of this Order constitute the complete and entire Order issued to
the Respondent concerning the resolution of the violations set forth in this Order. No
term, condition, understanding or agreement purporting to modify or vary any term
hereof shall be binding unless made in writing and subscribed by the party to be bound.
No informal oral or written advice, guidance, suggestion or comment by the Department
regarding any report, proposal, plan, specification, schedule, comment or statement
made or submitted by Respondents shall be construed as relieving Respondent of its
obligation to obtain such formal approvals as may be required by this Order.
XIII.

EFFECTIVE DATE

The effective date of this Order is the date that the Commissioner or his designee
signs it. The Department will provide Respondent (or Respondent's counsel) with a fully
executed copy of this Order as soon as practicable after the Commissioner or his
designee signs it; and the Order shall expire when Respondent has fully complied with
the requirements set forth in the Order.

7

Case 1:10-cr-00219-WMS-HKS Document 373-1 Filed 09/05/18 Page 95 of 203

DATED:

Buffalo, New York

~- 3t> ;2016
Basil Seggos, Commissioner
New York State Department of
Environmental Conservation

1Jt
__
LJ_f11_-~---
~~M. Snyder

By:_;J

Regional Director
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CONSENT BY RESPONDENT TONAWANDA COKE CORPORATION
Respondent, Tonawanda Coke Corporation, hereby consents to the issuing and
entering of the aforementioned Order, waives its right to a hearing as provided by law,
and agrees to be bound by the provisions, terms and conditions contained therein.
Tonawanda Coke Corporation

By:

~~

Printed Name:

Michael K. Du.rltln

Title:

Presj dent

Date:

08/26/16

ACKNOWLEDGMENT
State of New York
County of
On the

)
)ss.:
)

26th day of _A_u=gu_s_t_ _ _ _ _ _ in the year 2016, before me, the

undersigned, personally appeared ~m~·::.::c:!:!ha=el"'--"K""'.:.........=:Du=rki="==n=------------
(full name)
personally known to me who, being duly sworn, did depose and say that he/she/they
reside at
3875 Rjver Road, Tonawanda, New York 14151
and
(full mailing address)
that he/she/they is (are) the President
(President or other officer or director or attorney in fact duly appointed)
of), Tonawanda Coke Corporation, the corporation described in and which executed the
above instrument, and that he/she/they signed his/her/their name(s) thereto by the
authority of the board of directors of said corporation.

~&~
Notary Public, State of New York

NICOLE EASTON
NOTARY PUBLIC, STATE Of NEWYORK
NO. 01 EAS308l34
QUALIFIED IN ERIE COUNTY
My CommlltlOn Explfel Jdf 28, 2018
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Tonawanda Coke Corporation
Schedule A
R9-20151215-132
Respondent must submit the requested documentation below to Mr. J. Robert
Smythe, with a copy to Terri Mucha, Esq., NYSDEC, 270 Michigan Avenue, Buffalo,
New York, 14203:
1.

By September 16, 2016, submit written confirmation of the completion of
the internal cleaning of the sections of the stormwater drainage system
that were impacted by the spill that is the subject of this Order.

2.

By September 30, 2016, submit for Department review and approval, a
revised Best Management Practices ("BMP") Plan to address the
prevention of releases of pollutants to the waters of the State, including,
but not limited to:
a. Proposed practices to prevent a recurrence of tank spills
including, but not limited to, the installation of separate pumps,
one dedicated to remove condensate from the condensate
collection tank and one to remove tar from the primary cooler, to
prevent future human error incidents due to the need to
manually open/shut a valve to use the current pump for both
condensate and tar removal;
b. Installation of an appropriate secondary containment system
around the condensate collection tank or moving the
condensate collection tank into the adjacent secondary
containment system, including pumps; and
c. Employee training regarding spill reporting obligations under
applicable federal and state laws and regulations.

3.

The remediated waste associated with the cleanup of Spill Number
15009056 may be either (1) disposed of at an appropriate off-site disposal
facility, with copies of disposal receipts provided to the Department within
15 days of receipt, or (2) TCC may recycle the waste into its coke
manufacturing operations provided that (i) TCC strictly conforms to the
exemption under the Resource Conservation and Recovery Act; and (ii)
the ratio of waste to the coal/breeze mixture must provide for appropriate
combustion to preclude adverse conditions such as dusty pushes and
process upsets; and (iii) TCC will recycle the waste in its operations for
purpose of manufacturing marketable coke; and (iv) the current
deficiencies with TCC's pushing shed is corrected to the satisfaction of the
Department.
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Exhibit 17
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Exhibit 18
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Division of Water, Region 9
270 Michigan Avenue, Buffalo, NY 14203-2915
P: (716) 851-7070 I F: (716) 851-7009
www.dec.ny.gov

February 7, 2017

Mr. Paul A. Saffrin
Chief Executive Officer
Tonawanda Coke Corporation
3875 River Road
Tonawanda, New York 14150
Dear Mr. Saffrin:
NOTICE OF VIOLATION
SPDES Permit No. 0002399
Tonawanda Coke Corporation
The New York State Department of Environmental Conservation ("the Department") is
responsible for the implementation and enforcement of the provisions of Article 17 of the
Environmental Conservation Law ("ECL"), and the rules and regulations promulgated
thereunder. PLEASE TAKE NOTICE THAT upon the investigation of the Department, the
Tonawanda Coke Corporation ("TCC") is in violation of ECL 17-0505 and 17-0701.
Specifically, on December 18, 2016, a release of process wastewater occurred from
TCC's industrial pretreatment equalization tank area. The discharge was stopped on
December 19, 2016 and the Department was contacted verbally regarding the release on
December 20, 2016. TCC reported that the leak was caused by a TCC employee who left a
valve open at the base of the transfer tower that allowed water to be trapped in a pipe, which
subsequently froze resulting in the rupture of the pipe. Approximately 10,800 to 18,000 gallons
of process wastewater leaked out of the ruptured pipe and discharged both inside and outside
of the containment berm. The process wastewater is supposed to be discharged to the Town of
Tonawanda Wastewater Treatment Plant via an Industrial User permit. Instead, the process
wastewater that fell outside of the containment berm flowed across an internal road and into a
ditch/stream that eventually empties into the Niagara River. TCC collected effluent samples
downstream of the release point at SPDES Outfall 004 which did not detect any exceedances.
However, it is noted that the sampling point included dilution water that goes to that area via
TCC's SPDES permit Outfall No. 001 (storm water and non-contact cooling water).
In addition to repairing the pipe and securing the valve, TCC performed the following
corrective actions to assist in preventing a reoccurrence of the incident: signs were posted at
the equalization tank area indicating the need to check all valves and piping prior to leaving the
area, operator field awareness training was conducted and the pipe was wrapped with insulation
and heat rap tape.
PLEASE TAKE FURTHER NOTICE THAT pursuant to ECL 71-1929, any person who
violates any provision of the ECL, or any regulation or order promulgated pursuant thereto, or
the terms of any permit issued thereunder, shall be liable to a civil penalty of not more than
$37,500 per day for each violation.

4

:'JORK
PO•ruNITY

Department of
Environmental
Conservation

Case 1:10-cr-00219-WMS-HKS Document 373-1 Filed 09/05/18 Page 114 of 203

Mr. Paul A Saffrin
February 7, 2017
Page 2

PLEASE TAKE FURTHER NOTICE THAT the Department is reviewing its options
regarding the appropriate enforcement action(s), including the assessment of penalties, fines
and injunctive relief for the violations noted above. The enforcement action may include the
assessment of the statutory penalties provided by ECL 71-1929. Compliance with this Notice of
Violation shall not relieve TCC of any liability for penalties or other appropriate sanction(s) for
the referenced violations. However, failure to immediately comply may result in a larger penalty
than would otherwise be assessed, should TCC be adjudged to be in violation of the ECL.
PLEASE TAKE FURTHER NOTICE THAT TCC may submit information or evidence to
the Department relevant to TCC's compliance record, the nature of the violations, or any
mitigating circumstances. Any such information or evidence may be used in a civil enforcement
proceeding. In the event that formal enforcement proceedings are initiated, the TCC will have
the right to a hearing. TCC may also request an informal conference to discuss this Notice of
Violation and the events to which it relates.
PLEASE TAKE FURTHER NOTICE THAT, the following actions must be conducted:
TCC shall maintain the corrective measures referenced above.
Any inquiries, submissions and requests relating to this Notice of Violation, should be
directed to Mr. Robert Smythe at (716) 851-7070.

effrey A Konsella, P.E.
Regional Water Engineer
Enclosures
cc:

Mr. J. Robert Smythe, NYSDEC
Mr. James Strickland, NYSDEC
Ms. Terri Mucha, Esq., NYSDEC, OGC
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,~~,
U.S. Department of Justice
Bnvir~nment and Natural Resources Division
90-5-2-1-09994
Telephone (202) SI4-547i
Facsimile (2U2) .i.74-8865

Environmental E+{/orcementSection
P.U. Bax .7611
Waslirn~gton, DC 20044

June 2, 2017
VGA ELECTRONIC MAIL
AND US MAIL
Michael J. Hecker,Esq.
Hodgson Russ LI.P
140 Pearl. Street, S~►ite 100
Buffalo, New fork 142 2-4Q~0
Re: United States et al. v. Tonowanda Coke Corporation, l 5-cv-00420-WMS
(W.D,N.Y:); Demand for Payment of Stipulated Penalty.
.Dear :Mr. Hecker.
'CTnc~er tbe~ent~ecree entere in unite States eF pl. v. T'oncrtii~anda Coke
Corporatzan, 15-cv-00420,_ Tonawanda Cake Corporation ("Tonawanda G~ke") is required to
comply with all limits e~ntained in all applicable permits issued to the Facility pursuant to the
Clean Water Act.. Consent Decree at ¶ ~ 4. The Town of TonAwanda issued Tonawanda Cake an
industrial user permit (lU Permit No. 331, mod. effective 9/23/15) which sets limits on pollutants
discharged to the Tawn's wastewater treatment plant. According to wastewater reports
submitted by Tonawanda Coke to the Town,. Tonawanda Coke exceeded its limits for
naphthalene and cyanide in at least 13 samples taken between February 3 and November 30,
2016.
Pursuant to Paragraph 53 of the Gansent Decree, the United States Environmental
Protection Agency and the New York Department of Fnv ronmenial Conservation hereby
demand payment frarn Tonawan~la. Coke of stipulated penalties in the amount of $37,000 for the
abr~ve-described ~ olatian. 1t is my understanding that Tonawanda Coke intends to pay this
amount. if that is correct, please counter-sign this letter, scan it, and return it to me via electronic
mail.. Twill fhen sign, scan, and send you a fully executed version of the agreement.
In accordance with .Paragraph 59 of the Consent Decree, Tonawanda Coke shall pay 50
percent of the payment to the United States and 50 percent of the payment to the State of -New
York. These. payments are due within 30 days after execution of this written demand by the
United States, and shall he made in :accordance with the procedures set firth in Paragraphs 9 and
11 of the consent Decree.
In addition, please send notice of the stipulated penalties payment to the United States
and the .State, as described in. Section. XVi (Notices) of the Consent Decree. The notice should
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include a reference to the n01 Case No. 90-5-2-1-09994, the Civil fiction Nc~. 15-CV-00420,
and a statement that the payment is fc~r stipulated penalties.
If you. have any quest arxs, please d~ nat hesiCate to call.
Sincerely,

s ~ ~ -~
Date

~-1 ~- Gam..,
Rachel F.,. King.
Trial .Atte~rney
~nvironrnettt and Natural Res~ur~es llivisian
Uni~~;d States llepartmeni ~fJuslie.e

Tonawanda Coke agrees to pay this stipulated .penalty ~f$37,OOQ for the violations described
herein.

Date

1Vlichael J. Hecker
Hodgson Russ LLP,.on behalf ~f its client,
Tonawanda Cake Corporation

Cc:
Christopher Sa~Urita, Assistant Regional Counsel, United States Environmental E't•~tecti~n
A~e;~c;y, Re~i~n IT
Teresa Mucha., Assaciat~ Attorney, Clffice of General Counsel, New York State .nepa~trnent of
Enviromnenfa! Conservation
Joseph Kowalczyk, Assistant Attorney General, Enviranmer~tal Protection. Bureau, New York.
{}ffice ~fthe Attorney General
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New York State Department of Environmental Conservation
APPENDIX OF PERMIT CONDITIONS CITED IN INSPECTION
AIR PERMIT CONDITIONS

PERMIT ID:
Condition 98:

9-1464-00113/00031
Waste heat (underfire) stacks - opacity limit
Effective between the dates of 04/30/2002 and 05/01/2007
Applicable Federal Requirement:6 NYCRR 214.6

Item 98.1:
The Compliance activity will be performed for:
Emission Unit: U-COKEB

Emission Point: STAC2

Item 98.2:
Compliance shall include the following monitoring:
Monitoring Type: MONITORING OF PROCESS OR CONTROL DEVICE PARAMETERS AS
SURROGATE
Monitoring Description:
(a) Particulate emissions from any waste heat stack must not exceed 0.050 grains per dry standard
cubic foot and the average opacity of emissions from such stack must not exceed 20 percent as measured in
accordance with the procedures set forth in paragraph (b) of this condition.
(b) For the purpose of determining compliance with paragraph (a) of this condition, the observer must stand
at a distance sufficient to provide a clear view of the waste heat stack with the sun oriented in the 140 sector
of his back. The observer will, as much as possible, make his observations from a position where his line of
vision is perpendicular to the plume direction. The opacity of emissions will be computed by averaging the
results of 24 consecutive opacity observations made at 15-second intervals.

Parameter Monitored: OPACITY
Upper Permit Limit: 20 percent
Monitoring Frequency: WEEKLY
Averaging Method: 6 MINUTE AVERAGE
Reporting Requirements: SEMI-ANNUALLY (CALENDAR)
Reports due 30 days after the reporting period.
The initial report is due 7/30/2002.
Subsequent reports are due every 6 calendar month(s).
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Division of Air Resources, Region 9
270 Michigan Avenue, Buffalo, NY 14203-2915
P: (716) 851-7130 IF: (716) 851-7009
www.dec.ny.gov

July 23, 2018

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
Mr. Paul A. Saffrin
Tonawanda Coke Corporation
Box 5007
Tonawanda, New York 14151-5007
Dear Mr. Saffrin:

NOTICE OF VIOLATION
TONAWANDA COKE CORPORATION
Attached is a Notice of Violation (NOV) issued to the Tonawanda Coke
Corporation for 39 exceedances of the opacity limit for the waste heat stack, in violation
of Part 214.6 of Title 6 of the New York Code, Rules and Regulations. Visible emission
observations were conducted by Department staff on June 26, 2018 and on July 12,
2018 through July 23, 2018 in accordance with EPA Reference Method 9.
Please contact me if you wish to discuss this matter.
Sincerely,

Michael Emery
Regional Air Polluti

Control Engineer

Attachment: Notice of Violation
ec:

Teresa Mucha, Esq., Office of General Counsel, Region 9
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Facility DEC ID: 9146400113
CERTIFIED MAIL RETURN RECEIPT REQUESTED

Date: 07/23/2018

NOTICE OF VIOLATION
Owner:

TONAWANDA COKE CORPORATION
3875 RIVER RD
TONAWANDA, NY 14150-6507

Facility:

TONAWANDA COKE CORPORATION
3875 RIVER RD
TONAWANDA.NY 14150

Contact:

PAULASAFFRIN
TONAWANDA COKE CORPORATION
BOX 5007
TONAWANDA, NY

14151-5007

(716) 876-6222
PLEASE TAKE NOTICE THAT YOU ARE IN VIOLATION OF NEW YORK STATE AIR POLLUTION CONTROL LAW,
Article 19 of the Environmental Conservation Law ('ECL'}, and applicable regulations as set forth herein, in connection
with operation of the above named Facility.
Compliance Status Determined On:

07/23/2018

12:00 PM

Compliance Status Determined By :

LESTER WEINHEIMER, 111
NYSDEC - REGION 9
270 MICHIGAN AVE
BUFFALO, NY 14203-2915

GEOFFREY KNALL
Basis for Determination :

Routine Inspection

Comments:

Visible opacity observations of the waste heat stack conducted on June 26, 2018 and on July 12, 2018
through July 23, 2018 using EPA Reference Method 9 documented 39 violations of the 6-minute
average opacity limit of 20% contained in Title V permit condition# 98 (6 NYCRR Part 214.6).
PLEASE TAKE FURTHER NOTICE THAT ECL §71-2103 provides that any person who violates ECL Article19 or
any rule or regulation promulgated pursuant thereto shall be liable for a civil penalty of up to $18,000, plus an
additional penalty not to exceed $15,000 for each day that the violation continues and that such person may be
enjoined from continuing such violation.
PLEASE TAKE FURTHER NOTICE THAT in addition, failure to comply with this NOTICE could subject you to
criminal charges. ECL §71-2105 provides that any person who willfully violates any provision of ECL Article 19 or
any rule or regulation promulgated pursuant thereto shall be guilty of a misdemeanor and, upon conviction,
punished by a fine not to exceed $18,000 for each separate violation or by imprisonment for a term of not more
than one year, or both fine and imprisonment.
PLEASE TAKE FURTHER NOTICE THAT the Department is reviewing its options regarding the appropriate
enforcement actions, including assessment of penalties, fines and injunctive relief for the violations which have
already occurred. Compliance with this NOTICE shall not relieve you of any liability for penalties or other appropriate
sanctions for the referenced violations. However, failure to immediately comply could result in a larger penalty
than would otherwise be assessed, should you be adjudged to be in violation of the ECL.
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Facility DEC ID: 9146400113

PLEASE TAKE FURTHER NOTICE THAT you may submit information or evidence to the Department relevant to
your compliance record, the nature of the violations, or any mitigating circumstances. Any such information or
evidence may be used in a civil enforcement proceeding or criminal action. In the event that formal enforcement
proceedings are initiated or criminal charges filed against you, you will have the right to a hearing. You may also
request an informal conference to discuss this NOTICE and the events to which it relates. Any inquiries, submissions,
and requests relating to this NOTICE should be directed to the New York State Department of Environmental
Conservation.

~
MICHAEL EMERY

~

REGIONAL AIR POLLUTION CONTROL ENGINEER
NYSDEC - REGION 9
270 MICHIGAN AVE
BUFFALO,NY 14203-2915
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New York State
Department
of Environmental Conservation
Case
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COMPLIANCE STATUS - VIOLATIONS

Regulation Determinations (Violations):
Regulation: 6 NYCRR 214.6

Period : 06/26/2018 3:00 PM
Program: SIP

- 06/26/2018 4: 15 PM

Regulation : 6 NYCRR 214.6

Period: 07/12/2018 3:00 PM
Program : SIP

- 07/23/2018 12:00 PM
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New York State Department of Environmental Conservation
APPENDIX OF PERMIT CONDITIONS CITED IN INSPECTION
AIR PERMIT CONDITIONS

PERMIT ID:
Condition 98:

9-1464-00113/00031
Waste heat (underfire) stacks - opacity limit
Effective between the dates of 04/30/2002 and 05/01/2007
Applicable Federal Requirement:6 NYCRR 214.6

Item 98.1:
The Compliance activity will be performed for:
Emission Unit: U-COKEB

Emission Point: STAC2

Item 98.2:
Compliance shall include the following monitoring:
Monitoring Type: MONITORING OF PROCESS OR CONTROL DEVICE PARAMETERS AS
SURROGATE
Monitoring Description:
(a) Particulate emissions from any waste heat stack must not exceed 0.050 grains per dry standard
cubic foot and the average opacity of emissions from such stack must not exceed 20 percent as measured in
accordance with the procedures set forth in paragraph (b) of this condition.
(b) For the purpose of determining compliance with paragraph (a) of this condition, the observer must stand
at a distance sufficient to provide a clear view of the waste heat stack with the sun oriented in the 140 sector
of his back. The observer.will, as much as possible, make his observations from a position where his line of
vision is perpendicular to the plume direction. The opacity of emissions will be computed by averaging the
results of 24 consecutive opacity observations made at 15-second intervals.

Parameter Monitored: OPACITY
Upper Permit Limit: 20 percent
Monitoring Frequency: WEEKLY
Averaging Method: 6 MINUTE AVERAGE
Reporting Requirements: SEMI-ANNUALLY (CALENDAR)
Reports due 30 days after the reporting period.
The initial report is due 7/30/2002.
Subsequent reports are due every 6 calendar month(s).
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90-5-2-1-09994

U.S. Department of Justice
Environment and Natural Resources Division

Environmenla! Enforcrmeirt Section

Te[eplione (202) 616-87bi

P.O. Box 7611
Washington, DC 20044

Facslmi/e (202) 6/6-1 27

August 9, 2018
VIA ELECTRONIC MAIL
Jeffrey C. Stravino, Esq.
Hodgson Russ LLP
140 Pearl Street, Suite 100
Buffalo, New York 14202-4040
Re: United States et al. v. Tonawanda Goke Corporation, i5-cv-00420-WMS
(W.D.N.Y.); Demand for Payment of Stipulated Penalty.
Dear Mr. Stravino:
Undcr the Consent Decree entered in United .States et al. v. Tonawanda Coke
Corporation, 15-cv-00420, Tonawanda Coke Corporation ("Tonawanda Coke") is required to
comply with all limits contained in all applicable permits issued to the Facility pursuant to the
Clean Water Act. Consent Decree at ¶ 14. The Town of Tonawanda issued Tonawanda Coke an
industrial user permit (IU Permit No. 331, mod. effective 9/23/15) which sets limits on pollutants
discharged to the Town's wastewater treatment plant. According to wastewater reports
submitted by Tonawanda Coke to the Town, Tonawanda Coke exceeded its limits for
naphthalene in multiple samples taken between November 2017 and May 31, 2018, and, in one
instance, failed to sample in June 2018.
Under Paragraph 53 of the Consent Decree, the United States Environmental Protection
Agency and the New York Department of Environmental Conservation have demanded payment
from Tonawanda Coke of stipulated penalties for the above-described violations. Tonawanda
Coke has agreed to pay $65,750 as full and final settlement for those violations. To memorialize
this intent, please sign this letter, scan it, and return it to me via electronic mail. I will then sign,
scan, and send you a fully executed version of the agreement.
In accordance with Paragraph 59 of the Consent Decree, Tonawanda Coke shall pay 50
percent of the payment to the United States and 50 percent of the payment to the State of New
York. These payments are due within 30 days after execution of this written demand by the
United States, and shall be made in accordance with the procedures set forth in Paragraphs 9 and
i 1 of the Consent Decree.
In addition, please send notice of the stipulated penalties payment to the United States
and the State, as described in Section XVl (Notices) of the Consent Decree. The notice should
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include a reference to the DOJ Case No. 90-5-2-1'-09994, the Civil Action Na. 15-CV-00420,
and a statement that the payment is for stipulated penalties.
If you have any questions, please do not hesitate to call.
Sincerely,

Laura J. Rowl y
Senior Attorney
Environment and Natural Resources Division
United States Department of Justice

Da

Tonawanda Coke agrees to pay this stipulated penalty of $65,750 for the violations described
herein.

~ /o

Date

/8

Jeffrey C. Stravino
Hodgson Russ LLP, on behalf of its client,
Tonawanda Coke Corporation

Cc:
Christopher Saporita, Assistant Regional Counsel, United States Environmental Protection
Agency, Region TI
Teresa Mucha, Associate Attorney, Office of General Counsel, New York State Department of
Environmental Conservation
Joseph Kowalczyk, Assistant Attorney General, Environmental Protection Bureau, New York
Office of the Attorney General
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
_______________________________________________
UNITED STATES OF AMERICA
-v-

10-CR-219-S

TONAWANDA COKE CORPORATION
Defendant.
_______________________________________________
GOVERNMENT'S LIMITED REPLY TO THE
SUBMISSIONS BY TONAWANDA COKE
THE UNITED STATES OF AMERICA, by and through its attorney, James P.
Kennedy, Jr., United States Attorney for the Western District of New York, and Jeffrey H.
Wood, Acting Assistant Attorney General for the United States Department of Justice,
Environment and Natural Resources Division, and the undersigned Assistant United States
Attorney and Trial Attorney, respectfully files this limited reply to the submissions by
defendant Tonawanda Coke Corporation (“Tonawanda Coke”). Specifically, this reply
addresses solely Tonawanda Coke’s claim that the government has made “unsupported and
incorrect statements” regarding the conduct of by Tonawanda Coke, and has done so to
“capitalize on the potential fear of the unknown.” See Dkt. #382, pp. 3, 14. The government
strenuously disagrees with these statements.

DISCUSSION
The facts and arguments made by the government in its submissions and statements
to the Court have been based on information provided to the government by the
Environmental Protection Agency (EPA) and the New York State Department of
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Environmental Conservation (DEC) as a result of numerous inspections they have conducted
at Tonawanda Coke. In particular, these agencies have created inspection reports, which are
summarized in the table below and included as attachments hereto.
Exhibit #
1

Description
DEC Inspection
Report from May
2, 2018

2

DEC Inspection
Report from May
18, 2018

3

DEC Inspection
Report from May
23, 2018
DEC Inspection
Report from May
31, 2018
DEC Inspection “Chuck drove us to the battery where we observed the
Report from June oven 112 without a door on the pusher side of the battery.
7, 2018
He told us that the door sill plate for that oven had
deteriorated and broken so the door cannot be
installed….Red hot material was visible through a gap in
the Fiberfrax towards the top of the oven. Smoke was
visible coming out of the oven near the top.” (p. 1)
EPA Inspection “We then drove down to weak ammonia liquor (WAL)
Report
from tanks. Walking around the WAL tanks, we noticed that
June19-20, 2018 the East-side WAL tank had a hole in it near the ladder.
Messrs Kolvek and Kamback could not tell us how long
the hole had been there.” (p. 3); “We then observed some
of the ovens from the pusher side. Fugitives could be seen
emitting from some of the ovens doors and from the top
of the battery.” (p. 3); “We went back to the WAL tanks.
Using NYSDEC’s PID, we recorded over 100 ppm at the
opening in the east WAL tank. We could also see liquid
oozing out of the opening in the tank. Mr. Luricella could
not tell us when the tank was taken OOS, or why liquid
was still seeping out.” (p. 5); “We then walked over to
the coke side of the battery to see the pushing controls
shed. Looking under the shed, we observed flames
shooting out the from oven #107. While most of the

4
5

6

Contents
“I witnessed dark ground level plumes seemingly
emanating from the coke oven battery area of TCC.” (p.
1); “The smell of coke oven gas (COG) was evident
during our first pass by the pushing side of the battery.”
(p. 2)
“We witnessed one push from a vantage point on the
coke side of the battery. When the hot car got to the
quench tower, however, the water spray malfunctioned
and provided only a dribble of water.” (p. 2)
“COG burning on top of battery, particulate emissions
from top of battery” (p. 6, photo 2)

2
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7
8

9
10
11

DEC Inspection
Report from June
19-20, 2018
DEC Inspection
Report from June
26, 2018

DEC Inspection
Report from July
2, 2018
DEC Inspection
Report from July
11, 2018
DEC Inspection
Report from July
19, 2018

12

DEC Inspection
Report from July
27, 2018

13

DEC Inspection
Report
from
August 1, 2018

emissions were being captured under the hood, there was
some escaping from the west end of the shed.” (p. 5)
“Jason told us that they have tried silica welding before,
but not recently, and it is a slow process, uses oxygen,
and is expensive.” (p. 2)
“Chuck is talking with his former boss from Bethlehem
Steel, he was a heater expert from the 1970’s, and has
provided good input. Chuck has not reached out to
anyone else for assistance.” (p. 1); “We observed fugitive
emissions from an oven that had a sticker and could not
be pushed. Fugitive emissions were coming from both
the pushing and coke sides, see photo 2. Among the
fugitive emissions there was separate a plume of ‘blue’
smoke being emitted from the battery, see photo 3. The
cause of this plume is unknown.” (pp. 2-3)
“Emissions from the battery.” (p. 4, photo 2)
“At 2:39 pm there were blue/gray and brown (coke oven
gas (COG)) emissions from the top of the battery.” (p. 2)
“Oven #66 was leaking coke oven gas (COG) and flames
were leaking from oven #109, oven #112 did not have a
door and flames could be seen inside (see photos #4 - #6).
While on this side of the battery, fugitive particulate
emissions coming from the battery were continuously
falling on us while the windows of the truck were
lowered. We were informed during the inspection that
the orange colored smoke likely resulted from the
downcomer replacement work which was taking place
on July 17th. Another FLIR video was taken in this
location showing fugitive gas emissions from the
battery.” (p. 1)
“We noted that no apparent work was being done at that
time on the ovens 71-74 end flue replacement. We briefly
went to the battery top and stood at the top of the stair
case. We did not observe any goosenecks with apparent
damage, but we observed visible emissions from
unverified sources.” (p. 3)
“Highly concentrated COG was leaking from the top of
ovens 105 -106. The COG had a yellowish-brown color.
We asked Matt to call someone, such as the battery
foreman, to fix the leak and stop the obvious emission of
COG. He declined to do so, stating that there were
people on the battery top who must see the emissions.
Cheryl told him that she wanted to be on the record as
3

Case 1:10-cr-00219-WMS-HKS Document 383 Filed 09/07/18 Page 4 of 6

14

DEC Inspection
Report
from
August 6, 2018

15

DEC Inspection
Report
from
August 13, 2018

having requested his action to stop the emissions and that
he refused. Matt did not respond.” (p. 1)
“We first stopped at the WAL tanks where we observed
that the hole in the east tank was still covered by the
temporary patch that was applied in late June. There
were no signs of any work being done to permanently fix
the hole.” (p. 1); “We then drove to pushing side of the
battery. There we observed flames leaking from oven 88
at 11:05 AM. The flames occurred during and after a
quench and reversal. This oven also had flames leaking
from the door at the time of the previous inspection.
Ovens 101-103 appeared to be emitting large amounts of
smoke at the time of inspection. A “sticker” was reported
to have occurred in oven 97 earlier in the day. Repairs on
ovens 72, 73 and 74 had progressed from the bottom of
the ovens up to the level of the “gas guns”. Mike observed
that TCC was not working on these ovens during the
inspection.” (p. 1); “At 11:55 AM we observed black
particulate emissions from the top of the battery. Upon
request, Matt brought us to meet with the Head Battery
Foreman, DeSean Young in his office to discuss the
ongoing oven repairs. He informed us that the repairs
were steadily progressing. He said that the rebuild of
ovens 72, 73 and 74 were up to the “gas guns” which is
2-3 feet above the bench. Despite the repair project
moving forward there has been no improvement
regarding waste heat stack emissions at this point.” (p. 2);
“Finally, we went to observe the west flare that is used to
burn excess coke oven gas during reversals. While
waiting for a reversal to occur a large horizontal crack
was observed. The largest diameter portion of the flare is
held up on four steel legs. The crack is located
approximately 8 bolts from the top of the south support
leg and extends half way to the two adjacent support legs,
see photos. The flare did not activate during the reversal.
The crack was pointed out to Matt and he could see it
too. Steve notified Matt that the crack needs to be
repaired.” (p. 3)
“When we went outdoors to observe the pusher side of
the coke oven battery, the tar decanter was making a
rhythmic mechanical noise – like a roller coaster going
uphill – that Cheryl had never heard it make previously.
We witness a couple of workers come down off the
decanter top.” (p. 1); “Upon arrival at the pusher side of
the battery, we noticed flames coming out of the chuck
doors on ovens 66 (OOS), 106, & 107. (See photos 6 &
4
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7.) Smoke was leaking out from behind the pusher
machine at approximately ovens 88 and/or 89. (See
photo 8.) There were flames and smoke coming from the
top of oven #115’s door frame. There was smoke at the
top of the doors to oven 92 &/or oven 93, at the battery
top.” (p. 2)
DEC Inspection “We noticed fugitive emissions escaping the shed at the
Report
from west end and under the side wall. They were not pushing
August 22, 2018 any coke when the fugitive emissions were escaping the
pushing shed. See photos #4 & #5. We also noticed
emissions from an oven door located behind the guide
car. See photos #6 & #7.” (p. 1); “TCC employees were
working on the top of the COG collector main.
Emissions from top of the battery.” (p. 8, photo 12)

As set forth in these reports, the government’s statements about the repeated and continuous
release of coke oven gas into the environment by Tonawanda Coke, as well as the degrading
condition of the battery, are well documented.

5
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CONCLUSION
For the foregoing reasons, the government respectfully moves for the scheduling of an
immediate probation violation hearing.

DATED: Buffalo, New York, September 7, 2018.
Respectfully submitted,
JAMES P. KENNEDY, JR.
United States Attorney
BY:

S/ AARON J. MANGO
_____________________________
AARON J. MANGO
Assistant U.S. Attorney
United States Attorney’s Office
Western District of New York
138 Delaware Avenue
Buffalo, New York 14202
(716) 843-5882
aaron.mango@usdoj.gov
PATRICK DUGGAN
Trial Attorney
United States Department of Justice
Environmental Crimes Section
601 D Street, NW
Washington, DC 20004
(202) 305-0366
patrick.duggan@usdoj.gov
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Tonawanda Coke Corporation - Inspection Report
Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (2014)
Title V (2002)

Cheryl Webster
May 2, 2018
AJ Verel, Director of Human Resources, 716-876-6222
Michael Durkin, President, 716-876-6222
Bob Kolvek, Plant Manager - 716-876-6222
Jason Kambat, Assistant Plant Manager - 716-876-6222
Rob Kuberka, Environmental Manager – 716-876-6222 ext. 233

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Respond to complaint of excessive ground level smoke and odors.
Inspection Notes:
After receiving a complaint of excessive ground level smoke and odors at 10:30 am today which
mirrored the conditions I observed in the TCC vicinity last week, I immediately went to the TCC area.
Driving on the I-190 near the I-290 interchange at 11:05 am, I noticed approximately 10-15% visible
emissions coming from the waste heat stack. That level of emissions remained fairly constant during
my approximately one hour in the area.
Note that the weather during my visit was clear, 70 degrees, 30% relative humidity, and WSW winds in
the mid-20’s mph, gusting to upper 30’s mph.
After taking the River Road exit, I drove to the side street next to Triad Recycling where I witnessed
dark ground level plumes seemingly emanating from the coke oven battery area of TCC. The plumes
were ever-changing – at times, billowing to higher elevation in waves of clouds, at other times giving a
general dusty pallor to the facility. See photos #1-#4.
I then went into the facility and was eventually (after waiting for 15 minutes) greeted by AJ Verel, Mike
Durkin, Rob Kuberka, Bob Kolvek, and Jason Kambat. I told them that I had received complaints and
personally witnessed excessive dust being generated in the general battery area and asked what was
going on. Mike said that they were reinstituting the dust suppression program after winter and noted
that the sweeper was on site that day. AJ noted that he knew of no problems at the facility.
Rob, Bob, and Jason accompanied me on a site tour using their large van. Our route around the site is
indicated on the attached Site Map with these identifiers:
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Red line = First leg of route
Yellow line = Second leg of route
Brown bullseye = leak on battery top – visible flames and coke oven gas
Rust colored oval = Coke/breeze rescreening operation
Black rectangle w/arrows = Area enveloped in fugitive dust
The smell of coke oven gas (COG) was evident during our first pass by the pushing side of the battery.
On the coke side of the battery, emissions emanated from the top of the battery but it was impossible to
name the specific source. When I noted that there was a problem on the battery top, Bob proceeded to
tell me that they were “locking down one of the two crossovers due to the wind”, explaining that the high
winds were creating a pressure problem within the battery that could be alleviated by using only one
crossover at a time.
Visible from the coke side of the battery was a product rescreening operation. There were three large
piles of large coke, smaller coke, and breeze. A large loader was being used to scoop material from
these piles and dump it into a rail car situated along the siding by the wharf. It was explained to me that
the rail car has “rabbit holes” in the bottom which discharge the material into the wharf. The wharf is
where the newly pushed and quenched coke is deposited for draining/cooling and eventual transport
via tunnel to the coke handling building. Bob noted that this activity has been taking place for about one
month. I have never witnessed this occurring before. It seemed a bit odd since the piles they were
working from seemed distinct in size. But this activity was a source of significant fugitive emissions and
I suspect it may be the source of the larger and higher elevation dust clouds that I have observed,
especially those that I witnessed on April 27th when the winds were calm.
As we proceeded back around the pushing side of the battery, I witnessed flames and COG coming out
of the top of an oven about one quarter of the way in from the eastern end of the battery. Bob noted
that it was probably one of the ovens in the 90’s of their numbering sequence. I asked Bob what was
happening with that oven and he replied, “Looks like a leak.” When I pressed him about what was being
done about it, he told me that they were waiting on me to approve their repair plan so that they could
get started. I remembered receiving a revised Battery Repair Workplan (BRW) but didn’t recall the
details on the spot. I asked him if this oven was one that was slated for repair and he said that he didn’t
know. When I returned to the office I reviewed the history of the BRW and saw that it was conditionally
approved via letter by EPA on February 7, 2018 which required TCC to address three conditions and to
submit one document incorporating all the changes to the BRW. TCC submitted a “Supplemental
Battery Repair Workplan” dated March 15, 2018.
Before I left the facility, I told Bob, Rob, and Jason that the fugitive dust was unacceptable and that they
had not complied with their Fugitive Dust Plan. I asked why they had suspended the water truck for the
winter as indicated by Mike Durkin’s earlier comment, they noted that they can’t spray water on the
roadways during freezing weather conditions, and noted that there was snow in late April. I told them
that even though April had been colder than usual, they should have been ready for the eventual
warmer and drier weather and that they were clearly caught unprepared.
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I drove around the entire area surrounding TCC (River Rd, Sawyer Ave, Kenmore Ave, Grand Island
Blvd). I could not get to a location where I could confirm that the fugitive dust from TCC was leaving
their property, but based on the amounts of dust being generated, the steadiness and intensity of the
winds, and the distance to the eastern property line, it is highly probable that fugitive dust left the site.
I concluded that there were two sources of dust yesterday: general fugitive dust from across the site,
and dust being generated by the rescreening operation. There was also a leak on the battery top which
was seemingly not being addressed.
Follow-up is required on the source/status of the battery leak, the status of the fugitive dust control
measures vs. what is required by the approved Fugitive Dust Control plan, and non-compliance with the
Battery Repair Workplan.
Site Map:
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Photos:

Photo 1

Photo 2
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Photo 3

Photo 4
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Tonawanda Coke Corporation - Inspection Report
Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
May 18, 2018
Bob Kolvek, Plant Manager - 716-876-6222
Jason Kambat, Assistant Plant Manager - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Understand the waste heat tunnel collapse, excess opacity and operational problems.
Inspection Notes:

Tonawanda Coke inspection 5/18/2018 @ 4:30 – 6:15 pm
Mike Emery and Cheryl Webster arrived at 4:25 pm.
We meet Bob Kolvek, Plant Manager, and Jason Kambat, Assistant Plant Manager. We first
discussed the waste heat tunnel collapse and then went to the battery area to see the location
of the collapse. They explained that once warmer weather started, the waste heat stack draft
could not be maintained at the proper level and the battery flue temperature didn’t meet the
expected temperature, as Chuck Lauricella reported in his May 11 email. Upon investigation,
they discovered the waste heat tunnel collapse and described the current problem as a problem
with the integrity of the roof in one specific area of the tunnel.
They inspected the concrete tunnel where it has metal plates in place from an earlier roof
collapse (~ 2007). They found 3-4 feet of debris in the tunnel. They started removing it about 2
weeks ago. Only one worker can enter the tunnel at one time, and only for 30 minutes at time.
They work in the tunnel 4 times a day. Work in the tunnel is restricted because when it is open
the temperature drops on the battery, which is not desirable. The decrease in temperature and
the open tunnel decrease the draft on the battery. They reinstall the metal covers on the tunnel
and wait for two heating flue reversals of the battery before going back in (~1 hr total). They
expect to have the debris removed by the end of next week.
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They are concentrating on removing the debris in the tunnel and are not pumping out the water,
because once the debris is removed they believe the water will drain naturally to the sump. A
vacuum truck is being used but they implied it was for debris removal only.
The tunnel runs under the length of the battery (~260 ft). It continues for 120 feet from the battery
building to the waste heat stack. Tunnel has a total length of ~ 380 ft. The area of the collapse
is about 40 feet long and immediately east of the battery building. The tunnel is 8 feet wide and
10 feet tall in the collapse area. The tunnel gradually gets deeper as it heads to the waste heat
stack. It is 4 feet tall at its’ beginning near oven 61. The maximum depth is 10 feet.
When pressed about how it was a roof collapse when that portion of the tunnel had no roof but
was covered in steel framework and plates, Bob said that the walls were also collapsing. We
theorize that the debris from the earlier roof collapse was not removed from the tunnel, and that
further collapsing in that compromised area created an unacceptable amount of debris. They did
mention that the debris dammed up the water, which normally flows via gravity to a sump near
the stack.
We were told that the coking cycle has not changed even though the battery temperature and
stack draft are not at appropriate levels, and that supplemental natural gas is being used to raise
the battery temperature.
We witnessed one push from a vantage point on the coke side of the battery. When the hot car
got to the quench tower, however, the water spray malfunctioned and provided only a dribble of
water. We saw a worker drive up to a shed near the tower and were told that the worker was
activating the pump to fill the reservoir within the tower. We waited for many minutes but did not
view the quench.
Lester made visible emission observations (Method 9) between 2:15 and 3:15 on the waste heat
stack. Opacity readings averaged about 15%, but ranged between 30 and 0 (15 sec readings).
Without calculating all 6-minute averages, there may be one or two over 20%. He noted, and his
readings taken every 15-seconds bear out, the relative consistency of the opacity. Normally, the
stack emissions are much more variable, with increases during pushing/charging.
Photos:
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Photo 1 – Looking due west at the top of the waste heat tunnel. The east side of the battery behind the
metal wall at the end. The metal plates over the tunnel (under the come along) were removed so TCC
staff could enter the tunnel.
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Tunnel Roof

Photo 2 - Looking due east at the waste heat tunnel roof (right side of picture) as it runs from the battery
to the base of the waste heat stack.

Page 4 of 5

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 12 of 127
Tonawanda Coke Corporation - Inspection Report

Photo 3 - The west end of the exposed waste heat tunnel roof. The steel plates cover a section of roof
that collapsed about 10 years ago. The steel plates were removed so TCC staff could enter the tunnel.
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
May 23, 2018
Chuck Lauricella, Plant Engineer - 716-876-6222
Bob Kolvek, Plant Manager – 716-876-6222
Jason Kambat, Assistant Plant Manager - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems; status of waste heat tunnel work.
Inspection Notes:

Bob and Jason meet us at the guard building and we explained that were looking for an update
on the tunnel collapse, waste heat tunnel temperatures, and why opacity has increased. Bob
referred us to Chuck Lauricella, the Plant Engineer.
Chuck brought us to his office and provided a detailed explanation of the how the TCC coke
oven battery works from a combustion standpoint. He told us that the chimney provides all the
draft for the combustion flues as there is no exhaust fan for the combustion flue exhaust
gases. The stack creates draft because the combustion flue exhaust gases are hotter and less
dense than the ambient air, and the less dense air creates thermal buoyancy in the stack.
Each oven wall (61 walls for the 60-oven battery) contains 30 flues in which coke oven gas
(COG) is burned to heat the two ovens on either side of each flue. When there is insufficient
combustion air, the air-to-fuel ratio for the COG is rich which cause incomplete combustion and
the generation of soot. Normally, the battery is operated with excess air to all the flues
because it only takes a few rich-burning burners to create opacity. Chuck noted that the
battery’s air-to-fuel ratio is currently rich which is contributing to the excessive stack opacity.
Of the 30 flues in each oven wall, only half are used for combustion at one time while the other
half are used for exhausting of the waste heat gases via the waste heat tunnel and stack.
When a reversal occurs, the COG is directed to the other half of the flues and the ones that
were burning switch to exhausting. Each flue contains a burner/nozzle and port for combustion
air that is used to exhaust the combustion gases after a reversal. A reversal occurs every 20
minutes – at the top of the hour, 20 minutes in and 40 minutes in. To keep track of which set of
Page 1 of 6
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flues are operating at any given time, one is identified as Red, and the other Green. The color
names are simply for identification, there is no relation to actual colors.
The combustion flues use a hair pin design, where the burner and combustion air enter on one
side of a brick partition with an opening on top. The combustion gases rise and pass through
the space at the top of the partition, then flow down through a port to the regenerator bricks
(checker brick). After a reversal, the port that provided the combustion air becomes the
exhaust gas port. The regenerator brick cools the combustion gases and preheats the
combustion air.
There are two bus flues per wall; one serves as an air port and the other serves as a waste
gas flue. Under the ovens, bus flues convey waste heat from the combustion flue and after a
reversal, the bus flues convey combustion air to the burners. The bus flues are bricks with
passages in them for the gases. As the combustion gases pass through the bricks, the bricks
adsorb the heat and when the combustion air passes through the bricks, the bricks release
heat to the air, preheating it.
The combustion air is pulled into the battery on the pusher side in a tunnel under the bench via
the air boxes. All waste heat (combustion exhaust) exits on the coke side of the battery into the
waste heat tunnel which leads to the waste heat stack. Pusher side of the battery has air
boxes, and the coke side has mushroom valves.
The TCC battery recovers by-products from the COG generated from the coking of coal.
Chuck said that COG is about 50% hydrogen and contains about 500 Btu per cubic foot,
compared to natural gas which is roughly 90% methane and contains 1050 Btu per cubic foot.
Chuck told us that they discovered that the waste heat stack draft was lower than it should be
a couple of weeks ago. The stack provides natural draft to the battery, not induced via a
blower, based on the difference in temperatures inside and outside the stack and the height of
the stack. A damper within the stack is used to control the draft set point. During the winter, the
difference in temperature provides for more than sufficient draft and even though the
temperature difference is less in the warmer months, the draft is still acceptable. But this
Spring, the draft became insufficient.
Concurrently, the waste heat stack temperature, which is monitored by a thermocouple in the
waste heat tunnel underneath the eastern end of the battery, was wet when it was recently
removed from the tunnel. Chuck described this as the first clue that something was wrong
given that the waste heat tunnel temperature should be greater than the boiling point of water.
Chuck told us that even though the waste heat stack damper is open all the way, the current
draft is 9.4 mm which is insufficient for proper combustion. The poor combustion is creating
increased stack opacity.
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Chuck said that they normally run excess air in the battery to help burn what leaks through the
cracks in the oven walls and that cracks in the oven walls contribute to the cyclic opacity when
ovens are pushed.
Chuck talked about the work that was performed inside the tunnel this week. He said that they
entered the tunnel four times in one day. The tunnel is 10 feet tall by 8 feet wide. Chuck
explained that the tunnel is oversized for the current battery because when the battery was
built they left room for additional ovens to be built between it and the waste heat stack. The
dam has been broken in the waste heat tunnel so water can now drain to the sump near the
base of the stack as intended. He noted that the tunnel is now dry between the battery and the
debris.
He noted that there was still an estimated 4 feet of wet soot in the tunnel. He doesn’t believe
that it is acting as a heat sink and decreasing the waste heat stack temperature. Chuck had a
new port drilled in the waste heat tunnel roof near the thermocouple port. The new port houses
a magnehelic gauge so that the draft (vacuum) present at that location can be compared to the
draft present in the stack which is measured in the waste heat tunnel at the west end of the
battery. He has measured the draft and temperature on both sides of the blockage in the waste
heat tunnel and found they were the same, and concluded that the blockage was not impacting
the flow of exhaust gases. The temperature in the tunnel is approximately 180F, but it should
be greater than the boiling point of water (212F) to drive off the moisture from the soot.
Each oven is about 17.5 inches wide and 40 feet long. The ovens are slightly narrower on the
pushing side than the coke side to facilitate pushing coke out of the ovens. Chuck explained
that while TCC staff were in the waste heat tunnel to clean the blockage that the battery was in
neutral so that there was no combustion in the battery. Mike asked Chuck if any gases from
the battery were released from the opening in the tunnel when it was open for the employee to
enter the tunnel to clear the dam. He said no, not when the battery was off/in neutral.
Chuck noted that the temperature of the stack itself (vs. the exhaust gases within it) needs to
be raised. He told us that during the weekend of May 12 th, he took drastic actions to try and
raise the stack temperature. He decreased the draft set point using the damper, even though
the draft was already too low, in a paradoxical effort to increase the stack temperature and
create more draft. He rented two different types of heating units to provide extra heat to the
base of the waste heat stack but neither option worked. The heated air volume provided by
torpedo heaters was too small, but a 1 MMBtu/hr heater provided a large enough volume of
heated air, but the overall temperature of the heated air was too low. He also talked to
International Chimney whose idea was to cover the chimney to retain heat but he did not
pursue that option.
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He will continue to monitor the draft by the blockage. He will conduct tests to allow more
combustion in the battery and hopes the temperature of the exhaust gas out of the battery will
increase to 200 – 250°F. The grand average battery temperature (an average of all the
measured flue temperatures – several flues are chosen and are measured on each oven
across the entire battery) is where it should be and at one point was a little too warm (1900F).
Despite the acceptable battery temperature, the draft is still too low.
One of the tracks for the coke guide car and/or the hot rail wires are supported by the roof of
the waste heat tunnel. Chuck wants to install steel frames over the waste heat tunnel to
transfer the weight to the walls of the tunnel. He has drafted a preliminary design for the
braces.
We learned that Ken Thrun has left TCC and that two new employees are being trained to
conduct the LDAR monitoring program.

Photos:
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Photo 1 - the rectangular opens are the openings that draw combustion air into the combustion flues.
The flat metal plates in the inlet are called finger bars and are used to restrict combustion air to the
combustion flues.
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Photo 2 - COG burning on top of battery, particulate emissions from top of battery
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
May 31, 2018
Chuck Lauricella, Plant Engineer - 716-876-6222
Bob Kolvek, Plant Manager - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems, review waste heat stack
temperatures charts.
Inspection Notes:

We arrived at 10 am. During the inspection, we requested the following data:
- stack draft values since May 18, 2018,
- stack temperatures before April 27, 2018 and after May 22, 2018,
- continuous opacity monitoring system (COMS) readings since May 18, 2018, and
- Method 303 daily inspection sheets since May 18, 2018. Method 303 is used by a thirdparty inspector each day to identify and quantify door leaks, offtake leaks, lid leaks, and
charging emissions.
We also requested a description of the stack temperature measurement location. Bob provided
the COMS and Method 303 information, and Chuck provided the rest.
We discussed the table that Chuck developed to track the daily stack draft set points, actual
draft measurements, and stack temperatures. Chuck explained that the daily draft reading is
taken on the tunnel side of the waste heat stack. On Chuck’s temperature table, the ‘PM Draft
SP’ column heading stands for evening draft damper set point. Chuck is also tracking the
damper “in control” range, the operational range that the waste heat stack damper can open.
The draft set point today is 13.8.
The waste heat tunnel temperature is currently 240F and is recorded on circular charts. The
temperature varies throughout the cycle and reversals. This looks like a saw tooth line on the
circular charts. The temperature changes with the reversals, the highest temperature occurs at
the end of a cycle (just before a reversal).
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The draft reading at the west end of the waste heat tunnel is 10 to 10.5 inches of water today.
This is greater than the previous readings in the 7- to 9-inches range.
During a reversal, which occurs every 20 minutes, the ovens are briefly in “neutral”, and after
the coke oven gas (COG) starts flowing to the new burners it self-ignites.
Chuck told us that TCC makes foundry coke from coals with about 20% volatile matter which is
thermally distilled from the coal and produces the COG.
The combustion flues at the end of each oven are called the end flues. They go in 4 to 5 feet
and experience thermal shock each time the oven doors are removed to push. The thermal
shock deteriorates the bricks over time and creates cracks.
We asked how they found out about the low temperature in the waste heat tunnel. Chuck
explained that the instrument technician was called to repair the thermocouple several times in
the weeks/months leading up to the discovery of the waste heat tunnel collapse. On the most
recent occasion, the thermocouple was wet when he removed it from the waste heat tunnel
and reported this finding to Chuck since it was odd. On April 10, 2018, the technician dried the
thermocouple, and on May 14, 2018 the thermocouple was replaced.
Chuck said that the draft set point goal (monitored at the west end of the waste heat tunnel)
was 17 mm, but the manometer reading at the west end of the waste heat stack tunnel was 11
mm.
Waste Heat Tunnel Temperatures from circular recording charts
Waste Heat Tunnel Temperatures
Date
Temperature (F)
Notes
5/19/18
170
5/20/18
170
5/21/18
165
Entered tunnel 4 times to remove debris
5/22
155
5/23
160
5/24
170
5/25
180
Finger bars reduce oven fresh air inlets to 3 inches
5/26
190
5/27
195
5/28
200
Before October 2017, the waste heat tunnel temperature was in the 275 – 300F range.
In late October to November 2017, the waste heat tunnel temperature dropped to 220F, per
the circular waste heat tunnel circular charts. The charts also show that from November 2017
through March 2018 the temperature averaged about 200F.
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Problems with the recording of the waste heat stack temperature on the daily circular chart
began on April 3 2018, as evidenced by the loss of the normal saw tooth pattern. By April 19,
2018, the temperature had dropped below 200F. Further complicating the record is the
discovery that the thermocouple-type setting was incorrectly set. This means that the recorded
values prior to May 14th (when the setting was corrected) are 30 degrees lower than recorded.
The lowest temperature (150F) was recorded on May 8-10, 2018, and has been adjusted to
120F.
Chuck reports that the dam in the waste heat tunnel formed by debris from the collapse was
broken through on May 21, 2018. Jason Kambat, Assistant Plant Manager, was the sole
person to enter waste heat tunnel and did so a total of 26 times, starting on April 26, 2018. He
entered the tunnel four times on May 21, 2018, to breach the blockage on the bottom of the
tunnel so the water could drain to the sump.
Chuck provided us his cell number so we could contact him, 716Before we left, we received copies of the COMS and Method 303 reports from May 19, 2018 to
May 31, 2018.
Chuck drove us around the site and we observed smoke from the chuck door of oven 102 and
from the top of ovens 112, 111 and 109. (No ovens numbers end in a zero (0), so there is no
110 oven.)
Chuck showed us how he has adjusted the linkage on the waste heat stack damper controller
so that the operating range can actually control the draft since the actual draft is less than the
set point.
Chuck told us that the quarterly COMS calibration took place yesterday. This particular
calibration is the one time per year when the unit is required to be taken out of the stack and
brought to the ground for zeroing. The other 3 quarterly calibrations are done in the stack. TCC
performs 2 of the quarterly calibrations, the other 2 including the on-the-ground calibration are
performed by the COMS manufacturer, Teledyne. Teledyne reportedly noted that the COMS
unit was very dirty and was likely reading 12% higher than the actual opacity. Chuck noted that
the third-party inspector from Guardian Environmental Services, Inc. had recently noted that
the COMS was reading high, approximately 15% higher than the Method 9 visible emission
observations that he had made.

Photos:
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Photo 1 - Waste heat stack draft damper control motor and arm.
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Photo 2 - April 1, 2018 Waste Heat Tunnel Temperature chart. The saw tooth characteristic reflects
temperature changes in the tunnel related to reversals. The temperature is the higher just before a
reversal and lower right after a reversal.
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Photo 3 - April 2, 2018 Waste Heat Tunnel Temperature chart
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Photo 4 - April 10, 2018 Waste Heat Tunnel Temperature chart
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Photo 5 - May 18, 2018 Waste Heat Tunnel Temperature chart
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
June 7, 2018
Chuck Lauricella, Plant Engineer - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems.
Inspection Notes:

We arrived at 10:45 am. Chuck drove us to the battery where we observed the oven 112
without a door on the pusher side of the battery. He told us that the door sill plate for that oven
had deteriorated and broken so the door cannot be installed. He said that the whole frame
must be taken off to fix the sill plate. The door became inoperable in the past week. He noted
that it will hopefully be repaired in the next week. Mats made from Fiberfrax, a high
temperature insulation, are covering the end of the oven to keep the heat in the oven. Chuck
believed that there is coke is the oven. Red hot material was visible through a gap in the
Fiberfrax towards the top of the oven. Smoke was visible coming out of the oven near the top.
Mike observed the opacity from waste heat stack at 11:25 am and recorded that it was 35%.
Orifices regulate the flow of coke oven gas (COG) into each bus flue. There are no valves at
the ovens, but valves are used to control the COG in the manifolds. The COG line to the coke
side of the ovens currently uses an orifice with a one inch opening. The orifice opening on the
pusher side of the COG line has a slightly smaller diameter. The orifices are used to control
COG pressure. Chuck explained that it is good to run a higher COG back pressure. He will
change the orifices to increase the back pressure in the COG bus flue. The “gun block”
conveys the COG to the combustion flues.
During the January 2018 survey of the ovens, TCC identified 16 ovens that need to be
repaired.
The current oven pushing schedule is 21 ovens per day.
Chuck changed the linkage of the damper at the base of the waste heat stack so that it is in a
functional zone, meaning that when it moves, it will effectively adjust the flow to the stack. The
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damper was adjusted to lower the draft on the ovens. Now the controller can move the damper
through 44% to 75% of its open range.
Chuck explained that higher COG collector main back pressure, which serves to hold COG in
the ovens instead of allowing it to flow to the collector main, could help to seal up oven wall
cracks with carbon. This will eventually decrease the COG fuel pressure to the burners and
requires adjustments. Chuck told us that for the last six days they have been trying to plug
oven cracks with carbon via increased back pressure as controlled by valves on the collector
main crossovers. This could have contributed to the opacity. He is simultaneously working to
lower the draft to see if the waste heat stack and oven temperatures can stay at their current
acceptable levels.
The maximum oven gas pressure occurs when the coal is first loaded to the oven.
Chuck ordered the steel to build one waste heat tunnel roof support. He explained that the
whole blockage in the waste heat tunnel was not cleaned out, but that it was only cleaned out
adjacent to one wall. (Mike believes it was the north wall). He said that the material was not
cleaned out from the other wall (Mike believes the south wall) because the structural integrity
of that wall is questionable and the material in the tunnel could be providing structural support.
Chuck sent us emails that showed the waste heat tunnel temp was now about 250F, and
peaking around 305F. He noted that the difference in temperature between reversals is larger
than normal, causing a larger than normal saw tooth pattern on the waste heat stack
temperature circular chart. He also explained that the temperature was high enough now to
provide enough draft. Now he wants to increase the back pressure on the ovens. This could
increase leaks, including door and lid leaks.
Chuck wants to determine how much excess air can be added to the combustion flues without
decreasing the oven temperatures. He is searching for the proper heating balance that will
minimize stack opacity but provide for proper oven heating and high enough back pressure to
prevent decarbonization of oven walls.
This week Chuck had finger bars removed. The finger bars are flat plates of steel that are
inserted into the fresh air openings of the combustion flues to regulate the amount of air
flowing to the combustion flues.
Chuck told us how ovens “out of service” are a subset of the ovens “out of line”. Ovens that are
“out of line” are ones that are not being pushed in the customary order. Typically, ovens with
numbers ending in the same digit are pushed, i.e. ovens 61, 71, 81, 91, 101, 111, 121, then
62, 72, etc. The normal pushing order has been disrupted because of the large number of outof-service ovens.

Photos:
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Photo 1 - Pushing side door missing on oven 112.
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Region 2 Division of Enforcement & Compliance Assistance
Air Compliance Branch
CAA Inspection Report
(Send to state/facility)

Inspection Date(s):

June 19, 2018

Facility Name:

Tonawanda Coke Corp, Tonawanda, NY

Facility Address:

3875 River Road, Tonawanda, NY 14150

ICIS-Air ID #:

NY 9146400113

Federal Facility:

☐ Yes ☒ No

Facility size:

Major

Planned Activity:

PCE

Priority:

Core

State Referral:

☐ Yes ☐ No

NAICS code:

331111

Misc. Data:

N/A

Facility Contact:

Chuck Lauricella, Engineering, 716-876-6222
Robert Kolvek, TCC Operations, 716-876-6222

EPA Lead Inspector:

Harish Patel, Environmental Engineer, 212

EPA Asst. Inspectors: Ralph Lonergan, Environmental Engineer, 212
State Inspector(s):

Cheryl Webster, NYSDEC 716
Michael Emery, NYSDEC 716
Peter Rubin, NYSDEC RCRA Program

Other Inspector(s):

N/A

Permitted Regulatory Program(s) Evaluated:
☒ SIP 110
☐ NSPS 111 –
☒ NESHAP 112 (61) – Subparts: L, V
☒ MACT 112 (63) – Subparts: CCCCC, L, FF
☐ CFC 608
☐ PSD (Part C)
☐ NSR (Part D)
☒ TV
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Major Pollutant(s):
SM80 Pollutant(s):
Misc. Data:

VOC, HAPs, PM
N/A
N/A

Pertinent Regulatory Requirements
The PCE will evaluate whether the facility is in compliance with the federal Consent Decree, entered October
28, 2015, the NESHAP regulations Subparts L and V, and the MACT regulations Subparts L and CCCCC.
1. 40 CFR, Part 63, Subpart CCCCC - National Emission Standards for Coke Ovens: Pushing, Quenching nd
Battery Stacks
2. 40 CRF, Part 63, Subpart L – National Emission Standards for Coke Oven Batteries.
3. 40 CFR, Part 61, Subpart L – National Emission Standards for Benzene Emissions from Coke By-Products
Recovery Plants
4. 40 CFR Part 61, Subpart V -National Emission Standards for Equipment Leaks (Fugitive Emission Sources)
Infrared camera (IR) survey of the coke oven doors, storage tanks, and other equipment that processes coke
oven gas will also be performed.
Summary of Observations
A.

Opening Meeting

On June 19, 2018, at about 8:20 AM Harish Patel and Ralph Lonergan (EPA inspectors) arrived at the facility
and checked in at the security guard house. After we signed in we waited for the New York State Department
of Environmental Conservation (NYSDEC) inspectors to arrive. After they arrived we proceeded to the Human
Resources offices for a required safety briefing given by Ted Adams. Since some of the EPA and NYSDEC
inspectors had already taken the extended safety briefing, they only sat through a 15 minute presentation.
Ralph and Peter (NYSDEC) had to take the longer version of the safety briefing. The rest of the team then
proceeded to the TCC offices for the opening meeting. At the TCC offices, we were met by Mr. Robert Kolvek,
Plant Manager, Mr. Jason Kamback, Assistant Plant Manager and Mr. Mathew Schimpf, Environmental
Manager. Inspector Patel stated that the purpose of the visit was to conduct a Clean Air Act inspection to
determine compliance with the Consent Decree, and that the NYSDEC inspector (Peter Rubin) would be doing
a concurrent RCRA inspection.
Inspector Patel began the opening meeting by stating that the team would first like to get an overview of the
current operations at the facility as they relate to the excess opacity issue from the waste heat stack, and also
determine compliance with the Consent Decree. Later we would like to do a facility walk through. We were
informed that Mr. Schimpf was the new Environment Manager replacing the previous Manager, Mr. Robert
Kuberka.
Messrs Kolvek and Kamback explained that the ongoing opacity exceedances at the waste heat stack was
related to a partial collapse of the ceiling in the waste heat stack tunnel sometime in the winter. The debris
build up started affecting the waste gas draft and the battery temperatures. They explained that if we needed
more details on what happened we had to talk with Mr. Chuck Luricella, the plant engineer who would be
available later.
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We were then introduced to Mr. Scott Nowak and Mr. Edmond Musara who were the new LDAR technicians
at TCC. The previous LDAR technicians working with Robert Kuberka were no longer at TCC. Both Scott and
Edmond conduct the consent decree required LDAR inspections. They are also involved with the electronic
tracking of some of the plant’s daily operations data, such as coke oven gas (COG) flow, pushing amps, flue
temperature readings, etc. They showed us the daily COG data from the beginning of 2018. A preliminary
review of the COG flow data indicated that the COG usage in January-March was an order of magnitude lower
than more recent months (April-May). When we asked Mr. Kolvek why the COG usage was so low in early
2018, and if they were purchasing natural gas to supplement, he could not tell us the reason.
We reviewed some of the pushing amps data that was in electronic format. TCC tracks the amps needed to
push the ovens once coal has been coked. Ideally, the pushing amps should range between 250-300 amps.
The maximum amps for the pusher car being recorded is 501 amps. Anything over is left as a “blank”. A
number of ovens were registering greater the 500 amps. Mr. Kolvek explained that anything above 500 amps
indicates that it was difficult to push that oven, and TCC had to try alternative methods.
Messrs Kolvek and Kamback explained that currently about 18-19 ovens were out-of-service (OOS) and
needed repairs. TCC was on a 44-48 hour coking cycle. They were pushing about one oven per hour. TCC was
supplementing COG by purchasing natural gas.
They also explaining some of the repair methods that were being used. TCC has tried some silica welding but
it has not worked too well. They are currently doing dry gunning (spraying a slurry with patching material),
replacement of end flues, dusting (spraying silica dust that can fill up fine gaps/cracks in the walls) and panel
patching (for larger holes in oven walls). Thru-wall replacements (replace entire refractory of the oven) takes
about 1 to 1 ½ months per oven. The battery tends to have more end flue refractory problems on the pusher
side where the COG collector main is located. Mr. Kolvek also informed us that TCC had not yet implemented
the Battery Repair Workplan (BRW). However, TCC had started mobilizing the week of June 18th and planned
to do all the repairs in-house. Work will be completed by next year. We then left the facility for lunch.
B.

Field Notes

Around 1:30 PM we started our facility tour and drove out to the coal piles. The coal piles are separated by
the No. 7 belt which divides the high volatile coal (northside) and the low volatile coal (southside). Also, the
waste management pad is located in the coal field. TCC had approximately 15 roll-offs filled with debris from
a superfund clean-up being done across River Road. TCC had planned to mix the contaminated debris, from
the clean-up, with fresh coal and feed it to the ovens. Since TCC did not get advance approval from the
NYSDEC, they could not hold the waste on-site, and were preparing to send it off-site to a hazardous waste
processing facility. The pad was almost cleared at the time of the inspection. Also, the waste heat stack
(WHS) was continuously emitting over 20% opacity. We did not take any Method 9 VE readings.
We then drove down to weak ammonia liquor (WAL) tanks. Walking around the WAL tanks, we noticed that
the East-side WAL tank had a hole in it near the ladder. Messrs Kolvek and Kamback could not tell us how long
the hole had been there. They stated that the tank was OOS. The west side quench tower was also OOS. We
then walked over to the battery. On the way we saw the stacks of refractory that TCC had staged for upcoming repair work to the oven. We took a look in the exhauster building. Exhauster No. 3 was in use. In the
by-products area, at the “moat”, the inspectors observed several inches of liquid sitting in the moat area. We
then observed some of the ovens from the pusher side. Fugitives could be seen emitting from some of the
ovens doors and from the top of the battery. During our walk around the facility, Ralph Lonergan took a
number of IR camera videos. (see attached list). We concluded our tour around 4:00 PM.
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Day No. 2
We arrived at the facility around 8:20 AM. After signing in at the guard house we proceeded to the
Environmental offices. Around 9:15 AM we met with Mr. Chuck Luricella who gave us a detailed briefing of
the issues related to the high opacity from the waste heat stack.
Mr. Luricella informed us that TCC has made some repairs to the waste heat tunnel to prevent further collapse
and a total blockage to the draft. The natural draft in the tunnel exhausts the combustion gases from the
battery and helps regulate the temperature in the ovens. They cannot go into the tunnel to remove the debris
unless the battery comes off-line completely (tunnel temps are about 250-300 F). Since the tunnel was oversized (built with an expansion to 77 ovens vs the 60 ovens they have at present), TCC can still operate the
battery with the partial blockage in the waste heat tunnel. Mr Luricella also explained that the excess opacity
was further exacerbated by the fact that almost 1/3 of the ovens in the battery were OOS. In addition to the
10 ovens identified in the BRW that need to be repaired, another 9 ovens are also in need of immediate
repairs. Mr. Luricella stated that several other ovens currently in use also need repairs soon. Ovens wall leaks
contribute to the higher opacity in the waste heat stack. Mr. Luricella said that TCC was trying a number of
things to help reduce the opacity. Some of the things being tried are: (1) doing a “rich burn” to force coking in
the oven cracks; (2) raise the “back pressure” in the ovens to enhance coke build-up; (3) slowly raise
temperature of the battery, etc.
We also talked about the battery repair program and coking times. Mr. Luricella confirmed that
approximately 20 ovens were OOS currently. Because so many ovens were OOS, and TCC needs to continue
making coke, the coking times have come down to about 40 hours. Ideally, they would like to be at 60 hours.
TCC has identified a number of ovens that need repair and will begin repairs shortly. We asked Mr. Luricella if
he can provide us with a revised schedule for the BRW repairs.
We also talked about a number of MACT Subpart CCCCC compliance requirements. We asked if TCC was
testing the quench water for total dissolved solids (TSD) on a weekly basis. When we checked with the
sampling person, we were informed that the quench water is only analyzed once per year and the last time it
was analyzed was on June 27, 2017. The quench water had not been analyzed yet for 2018. Only the eastside
quench tower is currently operating. The baffles are washed on a daily basis. The system is on an automatic
timer. We asked to see monthly inspection records for the quench tower. TCC was not able to show us any
records.
We asked if TCC was submitting quarterly reports (MACT Subpart CCCCC) to the EPA/NYSDEC for the COMS on
the waste heat stack. Mr Luricella stated that he was not aware of the requirement, and since Mr. Kuberka
was no longer there, he would have to look into this further. Mr. Luricella also mentioned that they had
recently conducted the annual zero alignment audit on the COMS in May 2018. The COMS was observed to be
reading about 12% higher.
We discussed the operations of the cokeside shed baghouse and the continuous monitoring of parameters.
The baghouse has six compartments and only four are in use at any time. The “bag leak detection system” is a
PM sensor located in the main stack. TCC also measures the fan motor amperage on a continuous basis.
We talked about quench tower sampling on a weekly basis. Mr. Luricella was not aware of this requirement.
Also he was not aware why the COMS reports required by MACT Subpart CCCCC were not sent on a quarterly
basis.
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We left for lunch around 12:15 PM. When we returned, the inspectors went out for a site visit.
We went back to the WAL tanks. Using NYSDEC’s PID, we recorded over 100 ppm at the opening in the east
WAL tank. We could also see liquid oozing out of the opening in the tank. Mr. Luricella could not tell us when
the tank was taken OOS, or why liquid was still seeping out.
We then walked over to the “moat area”. There was still liquid in the moat and there was a noticeable oil
sheen on the surface. The PID did not register any VOCs.
We walked over to the plastic tote that is used to collect COG condensate from the COG collector main. The
PID reading at the opening was about 90 ppm. Mr. Kamback informed us that once the condensate tote is
filled up, it is taken over to the “moat area” and drained into the moat. Eventually, the water is pumped back
into the process to be used as “cooling water” to condense the COG from the battery.
Mr. Luricella showed us the digital monitor for the WHS COMS that is located on the side of the coal loading
building on top of the battery. It gives the instantaneous opacity reading and it was reading about 40% at
about 2:25 PM.
Next, we walked over to the cokeside shed baghouse. Compartments 1, 2, 3 and 5 were in use. The fan motor
was running at 297 AMPS. A quick scan of the inspection checklists in the instrumentation shed indicated that
the last entry for the monthly inspection of the baghouse was July 13, 2017. Also, the PM sensor, used to
detect bag leakage, appeared not to be working. The last entry for the PM sensor was made on January 17,
2018. There were no readings for the PM sensor after that. The bottoms from the baghouse hoppers are
collected in totes and re-used as “binding material” with the fresh coal and fed to the ovens.
We then walked over to the coke side of the battery to see the pushing controls shed. Looking under the
shed, we observed flames shooting out the from oven #107. While most of the emissions were being
captured under the hood, there was some escaping from the west end of the shed.
This concluded our site tour and we went back to the conference room for a close-out meeting.
Record Review / Closing Meeting

C.

During our close-out meeting with Messrs Mathew Schimpf, Jason Kamback, Robert Kolvek, and Chuck
Lauricella, we reiterated that since the inspectors were not able to see many of the documents/records
requested for, we would send a follow-up email with a list of documents we would like to get copies of.
Below is a summary of our observations conveyed to the TCC staff during the close out meeting:
-

TCC needs to address the excess opacity from the waste heat stack; TCC should start implementing the
BRW without further delays
Since TCC has identified other ovens that need repairs, TCC must submit a revised BRW schedule to
repair the ovens
Liquid was oozing out of the East WAL; the hole needs to be repaired immediately.
Quarterly reports for the waste heat stack COMS are not being submitted
The PM sensor in the cokeside shed baghouse stack appears not to be working since January 2018
TCC needs to amend their condensate handling practices, and desist from disposing the collected
condensate in the “moat”.
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-

The RCRA inspector, Peter Rubin, then went through his list of observations/concerns.

We thanked the TCC representatives for their cooperation and availability during the inspection. This
concluded the inspection.

Lead Inspector’s Name: Harish Patel
7/19/2018

X

Harish Patel

Lead Inspector
Signed by: HARISH PATEL

Assisting Inspector’s Name: Ralph Lonergan
7/19/2018

X

Ralph Lonergan

Assisting Inspector
Signed by: RALPH LONERGAN

Supervisor’s Name: Robert Buettner
7/19/2018

X

Robert Buettner

Supervisor
Signed by: Staff
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Tonawanda Coke Corporation - Inspection Report
Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
DEC Inspectors:
EPA Inspectors:
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery (DAR), Cheryl Webster (DAR),
Stephen Conti (DAR, only 6/20/18), and Peter Reuben (RCRA)
Harish Patel, and Ralph Lonergan
June 19-20, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233
Chuck Lauricella, Plant Engineer - 716-876-6222
Bob Kolvek, Plant Manager – 716-876-6222
Jason Kambat, Assistant Plant Manager - 716-876-6222
Edmund Musara, Scott Nowak – LDAR Technicians - 716-876-6222
AJ Verel – Director of Human Resources - 716-876-6222
Bruce Schlager – Lab Manager - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity, operational problems, evaluate compliance with the Title V and
Air State Facility permits, Joint Federal/State Consent Decree, air regulations and RCRA requirements.

June 19, 2018 Inspection (day 1)
Upon arrival at the site at 8:30 am, Ted Adams of TCC provided Health & Safety Training
(refresher for Mike, Cheryl & Harish, full training for Peter and Ralph).
At 9:30 am, we went to a conference room in the engineering office building where we met with
Bob Kolvek, Jason Kambat, Matt Schimpf, and AJ Verel. Harish described the purpose of the
inspection as a Clean Air inspection and a Consent Decree (CD) inspection, that
documentation/records will be requested, and that they will be using an infrared (IR) camera.
Peter summarized the records he needed to review and noted that he wanted to see the whole
facility in a process flow manner (from the beginning of the process to the end). TCC staff
provided an overview of current operations.
TCC told us that the plant has 3 8-hour shifts everywhere except at the battery where 12-hour
shifts are worked.
Edmund and Scott perform the Leak Detection and Repair (LDAR) monitoring surveys across
the plant since the former LDAR technician, Ken Thrun, resigned early this year. They are also
digitizing the coke oven gas (COG) usage data, including the amounts used in the ovens,
boilers, and east flare.
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Jason told us that he attended the McMaster University coke oven class.
EPA asked for and reviewed the amperage pulled by the pushing machine. Higher amperage
indicates that the electric motor is working harder to push coke out of an oven, which can
indicate “stickers”. The maximum pushing amperage is 500 amps. If the pusher sheets indicate
“MAX” that means that the motor kicked out. Stickers occur when the coke sticks to the oven
walls. Stickers can indicate the coal is not done coking and is not ready to be pushed. They will
leave the coke in the oven longer and come back and try to push again. This has worked with
the recent stickers as they have not had to dig the coke out of any ovens. TCC noted that there
have been more stickers recently because “coking times are tight”.
We were told that 18 or 19 ovens are currently out of service for repairs to the end flues. The
repair will go in to the 3rd or 4th flues (out of the 28 total flues per oven) from the outside edge
of the ovens, depending on what conditions are found upon demolition. On June 18, 2018 TCC
started the preparation work for repairs by taking off standpipes, goosenecks, doors and
sealing the openings. The repairs will seal the leaking end flues. TCC said the work is very
physical.
They are currently on a 44- to 48-hour coking cycle and push about once an hour.
TCC rebuilt the primary cooler in the by-products plant so they no longer need to use the
former secondary cooler.
Jason told us that they have tried silica welding before, but not recently, and it is a slow
process, uses oxygen, and is expensive. Jason explained that to patch the ovens by dry
gunning means that a Gunite material is sprayed on the oven walls. They are doing regular
patching, spraying slurry on the walls and smoothing it with trowels. TCC explained that
repairing by ‘dusting’ means to spray silica dust in the oven so it is sucked into and fills small
oven wall cracks, the heat fluxes the silica to cure it and seal the leak. Panel patching refers to
replacing a couple of bricks at the end of an oven wall.
TCC explained that the end flues on the pusher side tend to be in worse condition than the
coke side because of the location of the collector main on the pusher side of the battery. Their
theory is that there is more gas flow on that side since all gas generated in the ovens flows to
that end of the ovens and into the collector main via the standpipes and goosenecks. Also,
leaks of flushing liquor from the collector main eat away at the refractory of the battery.
The oven repair plan (Battery Repair Work Plan (BRW)) is based on the HeatTeQ Refractory
Services inspection performed in 2016 as required by the Consent Decree. When asked which
ovens will be repaired, TCC said they will meet the schedule for the ovens designated for
repair in the approved BRW. They stated that work on the pusher side of ovens 71-72-73
began on June 18th, and that they will submit the required monthly updates after the first month
of work. All work will be done by TCC staff.
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Chuck explained how the coke side door machine rides on a track that is over the waste heat
tunnel.
Flue temperature measurement procedures were discussed. Chuck told us that there are 28
flues per heating wall there are 28 flue caps on top of each heating wall. He continued, each
shift shoots (reads) the temperature of 4 flues per shift and each shift shoots the temperature
of different flues. Four specific flues are chosen and temps from those flues are read across
the entire battery. Temps are little lower than where they should be (approximately 2000°F)
and are currently averaging 1850-1890°F. His goal now is to raise the battery temperature to
2000°F. They are cleaning the bus flues and doing work on the nozzles to try to raise the flue
temps. It was also noted that the many out-of-service ovens affect the total battery
temperature.
As TCC drove us around the site, they explained that the North Coal Field contains coal that
has a higher level of volatile matter and the South Coal Field contains coal with a lower level of
volatile matter.
We stopped at the mixing pad and observed that they were almost finished moving the
material which had been stored on it into roll-offs for disposal. They noted that the work is
being completed today because they encountered difficulty in obtaining enough roll-off
containers. They estimated 450 tons of material was removed. Mike counted 18 roll-offs that
contained mixing pad material. This material was from the remediation of TCC’s ‘Site 108’ on
the river side of River Road.
We observed a hole in the east weak ammonia liquor (WAL) tank. The tank was damp below
the hole, with the tank contents leaking out of it. TCC staff with us were not familiar with the
hole and did not know if, or when, it occurred. They did not know if it was locked out of service,
even though the TCC required safety training stressed the importance of locking out
equipment.
In the by-products plant the blue tower is the current ammonia scrubber.
The reddish orange tower is the primary COG cooler, and the black tower is the secondary
COG cooler, which is no longer used.
Walking down the pushing side of the battery, Mike observed the door of oven #84 was off and
it appeared empty while bricks were being repaired. The door of oven #112 was still off. The
pusher machine was parked in front of oven #108; emissions from the oven were observed.
TCC explained that oven #112 has coke in it but it will not be pushed; a bulkhead will be built
until the end flue repair is made. It was further explained that coke remains in the out-ofservice ovens for structural stability reasons. Cheryl asked about the quality of the coke once it
is finally pushed out, perhaps after a very long coking time. TCC replied that the coke will still
be useful when it is eventually pushed.
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The out-of-service ovens are denoted by a turned over door number sign with “Out of Service”
written on it. “Out-of-service” was written on the doors of ovens 103 to 106, 108 to 112, 115,
and 119 to 125.The waste heat stack opacity was constantly around 40% during the time we
spent near the mixing pad, WAL tanks, and battery which lasted from about 2-4 pm.
June 20, 2018 Inspection (day 2)
Stephen Conti (DEC) participated in this inspection along with the same DEC and EPA
inspectors from day 1. We started the day by meeting with Chuck Lauricella in a conference
room.
Harish noted that the agencies are concerned about the on-going opacity exceedances and
asked for an explanation of what happened and what is being done to correct it. Chuck
explained the chronology of the waste heat tunnel (“tunnel”) collapse; how it affected the waste
heat stack draft; how part of the tunnel collapsed previously in the ~2003-04 timeframe; that
the waste heat stack was raised 30 feet in 2007 in response to problems from the earlier
tunnel collapse; that the tunnel roof is 1 to 3 feet thick; that the COG is about 50% hydrogen
and when hydrogen burns water is created and could be one of the sources of water in the
tunnel; doesn’t expect moisture to accumulate in the tunnel anymore; that he measured the
draft in the tunnel as the tunnel temperatures increased and didn’t find that the material left in
the bottom of the tunnel was impeding draft; current tunnel temperature is averaging 250°F;
the wall pressure can be controlled on the combustion flue side with the draft damper (at the
base of the stack), quadrant valves, and by using finger bars to regulate combustion air to the
flues.
Chuck explained that the boiler does not have an exhaust fan and relies on its’ stack for draft.
Regarding the current opacity problem, Chuck said that opacity is being caused by oven wall
damage. Chuck told us that 10 end flues are in the approved BRW, and that they identified 9
more end flues that need replacement. Some ovens in the BRW have been temporarily
repaired and are currently in operation which may be causing some of the opacity. They will
still be repaired per the BRW.
Chuck explained that the oven walls are not sealed but are permeable due to the joints
between the refractory bricks. The porosity of the walls can be sealed, though, by operating
with high enough pressure in the ovens as compared to the pressure in the flues. This causes
carbon within the ovens to push its’ way through the wall, sealing small cracks. Chuck noted
that if oven pressure is higher than the flue pressure and there is any crack in the oven wall,
there will be opacity. But, if the pressure in the ovens is lower than the flue pressure, any
carbon built up on the walls will burn off, and cause all ovens to leak and cause even more
opacity. He believes that pre-draft failure opacity was probably caused by the lack of draft
creating a rich burn condition in the battery. Also, lowered battery temperatures cause oven
walls to shrink which allows more cracks to occur. Chuck noted that a back pressure (pressure
in the ovens) of 5-7 mm H20 is needed to keep some back pressure at the bottom of the coke
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side door (the farthest point in the oven from the collector main where the back pressure is set
and controlled) at the end of an ovens coking cycle. He noted that they do not currently
achieve that goal and that they do periodically measure the pressure there. He also noted that
affecting a change to the back pressure is easier than changing flue pressures.
Chuck delineated the following items which must occur to control opacity: end flue repairs,
patching/spraying of oven walls, dusting one oven at time with refractory dust while there is
higher oven pressure to seal some cracks (note that this does not work on holes). He
described panel patching as inserting and plastering a piece of refractory into a hole.
Per Chuck, opacity can be reduced by reducing the pressure differential between the ovens
and the combustion flues; they could run high opacity to buildup carbon (to plug oven wall
leaks); increase air flow through the combustion flues for an air to fuel ratio that is closer to
stoichiometric (proper air to fuel ratio) instead of a rich burn (fuel rich) conditions; by increasing
combustion air this could increase opacity as the higher draft (vacuum) in the flues pulls
material through the walls from the coke side of the ovens; the battery foreman decides
whether coke is left in an oven or loaded after a push based on the level of damage to the
oven; if oven doors are off air can get into the oven and burn up the coke and can even melt
the brick walls; the flue temperature can be controlled with finger bars, draft damper set points,
quadrant valve adjustments (quadrant valve controls the flue discharge to the waste heat
tunnel); engineering staff will continue to direct the staff on the heating of the battery; there are
61 combustion flues with 28 burners per flue for a total of 1708 burners in the battery; coking
less than 28 hours produces low quality coke; less operating oven means shorter coking times
to make the same quantity of coke and he would also want the battery to run hotter but he is
having difficulty reaching his goal of 1950 F, it is currently about 1800 F; 20 of the 60 ovens
are out of service; 19 ovens were identified for repairs in the March 2108 oven repair plan.
Chuck was asked why the opacity was low the day before and he explained that the back
pressure in the ovens was lower. He measured the draft at 14 mm and 15 mm, was
experimenting with the finger bars and draft set point to control air flow into the combustion
flues, and was measuring the flue pressure.
Chuck described how the flue reversal system works. At any time, half of the 1708 flues are
burning fuel while the other half are exhausting waste heat. Every 20 minutes (top of the hour,
20 minutes after, and 40 minutes after) the flues switch, or reverse, their function. For about
one minute during each reversal, the air boxes close, combustion stops, and there is more
draft through the oven walls. Once the air boxes open, a spike in flue wall pressure occurs.
This can cause oxygen to flow in to the ovens and burn off accumulated carbon even if for only
a minute.
Chuck described the trade-off regarding taking damaged ovens out of service. This means that
the in-service ovens must run hotter and quicker to produce the same amount of coke. For
instance, pushing one oven per hour, or 24 ovens per day, on average using 60 ovens equates
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to 60-hour coke. But, pushing one oven per hour, or 24 ovens per day, on average using 40
ovens equates to 40-hour coke. At the shorter coking time, the battery temperature should be
approximately 1950°F instead of the current 1800°F. Chuck said this could be a factor in the
recent “stickers”.
We moved on to a discussion compliance with 40 CFR 63 Subpart CCCCC – NESHAP for
Pushing, Quenching, and Battery Stacks (“5 Cs”). Regarding the coke pushing shed
baghouse, Harish asked if there is a fixed speed for the fan and if the current of the fan motor
is tracked. TCC responded that the motor is not a variable speed, and that there is no flow
meter. Harish pointed out that 40 CFR 63.7291 requires that at least once every 90 days that a
push must be observed and recorded from each oven. Harish asked if the total dissolved
solids (TDS) of the quench water is measured weekly as required by 40 CFR 63.7333(f)(2).
Chuck referred this question to the Lab Manager, Bruce Schlager. 6NYCRR Part 214 requires
annual analysis and is in the permit. Later, Matt spoke with Bruce and reported that the quench
water has only been analyzed annually as required by Part 214.
Harish asked if the annual clear path zero calibration was performed on the waste heat stack
COMS. Later TCC sent Harish the recent certification report. Later in the day, Chuck had
received the COMS zero calibration report from Teledyne and promptly forwarded it to Mike
Emery. Chuck believes that the daily calibrations are automatically and internally completed
by the COMS, but must contact Jim Bubaya, TCC’s IT guy, to check for the data.
The exhaust of the pushing shed baghouse does not have COMS but does have a bag leak
detection system (BLDS).
40 CFR 63.7341(b) requires quarterly reporting of opacity. The Consent Decree (CD) requires
more than the NESHAP/Part 214, see Paragraph 20 in the CD.
Chuck explained that the boiler (boiler #7) burns natural gas and COG (dual-fuel). Boiler
controls were updated when the co-gen system (which no longer operates) was installed many
years ago. The system is set up with pressure transducers on the battery to allow COG to be
routed to the boiler if above the “availability set point” at the battery. The battery takes
precedence over the boiler on COG usage. Chuck believes that the boiler stack opacity occurs
when reversals allow the boiler to use COG temporarily while combustion in the battery is not
occurring. Each fuel has different air-to-fuel requirements. Chuck will check the base air
supply, O2 set point and oxygen trim to reduce opacity from the boiler stack.
We proceeded outside to conduct our site inspection.
We started at the weak ammonia liquor (WAL) tanks. The east tank had a hole with an
approximately 2-inch diameter located at roughly 6 feet above grade.
A photoionization device (PID) was used to measure a reading of 100 ppm at the hole in the
east WAL tank. 100 ppm was the top of the range of the PID. Ralph of EPA confirmed that the
east WAL tank was actively leaking. Chuck did not know if/when the tank had been taken out
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of service. Cheryl questioned the configuration of the vapor control on the tanks since it was
her recollection that the two tanks were connected in series, thus a hole in the east tank would
negate the vapor control on the west tank. The secondary containment around the WAL tanks
contains several drop inlets. Chuck said that Al Lyons worked on the WAL moat during Ed
Dinsmore’s (a former environmental manager) days at TCC. He believed that the drains were
plugged and did not flow anywhere. Liquid was visible in each drop inlet. The base of each
WAL tank was rusty, bringing in to question the integrity of the tanks.
Walking down the pushing side of the battery we observed COG leaking from the wall/top of
ovens 63/64. Mike asked Chuck to have staff seal the leak and he called the general foreman.
Mike and Cheryl observed leaks from the chuck doors at the top of ovens #92 and #97. Cheryl
observed a leak at the top of oven #73.
The waste heat stack has a high opacity alarm that is in the general foreman’s office and on
the coal bins that can be seen when on top of the battery, which Cheryl noted as reading
54.9% while observing the battery from the roadway.
Harish asked what is done with the dust collected by the pushing shed baghouse. Chuck said
that the supersacks are added to the coke mix. He will check to see how it is added.
The quench tower control room is a little shack between the quench tower and the baghouse
structure. It contains a 7-day circular chart that shows when the quench tower baffle cleaning
water spray pump operates. The current chart indicated that the baffles in the quench tower
had been washed on a daily basis for the current week.
Six baghouse modules make up the baghouse. The pressure across each module was:
module 1 – 2.9 inches of water; module 2 – 2.5 inches of water; module 3 – 3.0 inches of
water; module 4 – 0 inches of water; module 5 – 2.5 inches of water; and module 6 – 0 inches
of water. Staff check the pressure differential daily. The system pressure was 4.0 inches of
water. The suction pressure was 1.0 inches of water. The modules are cleaned one at a time
and manually initiated. The baghouse fan current was 293 amps for fan on the top of the
control panel.
The monitoring logs in the baghouse control room were outdated. Chuck will check with Justin,
the instrument technician, about the records. The last reading for the BLDS was on January
17, 2018. The BLDS screen on the control panel was blank. The BLDS is a Tribo series.
We observed a wash of the quench tower. The water sprays from the top. On the coke side of
the battery, the door on the pushing shed was closed. Mike observed daylight in parts of the
top of the shed in the area where it meets the top of the battery. Mike took pictures of flames
from a coke side door. Jason said oven 107 coke side had the flames and that staff were
working the damper pan on the pushing side – gas builds up and releases pressure through
the door with flames.
Page 7 of 17

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 48 of 127
Tonawanda Coke Corporation - Inspection Report

We had a closing meeting in the conference room with all the agency personnel and Chuck,
Matt, Jason, and Bob of TCC.
EPA discussed their issues/concerns:
-

-

-

-

East WAL tank hole – follow-up needed. If/when was it taken out of service, what are
normal procedures for putting back in service, status of vapor control. Directed TCC to
repair.
COMS – quarterly opacity reported by 5Cs.
Quench water sampling – weekly sampling requirements per 5Cs.
Baghouse – need to understand their bag leak detection procedures if there was a leak,
the particle reader/Tribo meter appears to have been inoperable since January 18,
2018. Directed TCC to repair the unit. The O&M Plan needs to be reviewed. Many log
sheets are not being used.
Condensate totes are being emptied into the moat. Recommend pouring the
condensate into a tank, not open air which does not control the volatiles within the
condensate. Harish noted that this was one of the poor housekeeping practices from the
joint EPA/DEC week-long inspection in April, 2009. He said that the practice of
emptying condensate into the moat completely defeats the purpose of collecting it in the
first place.
Opacity of waste heat stack – there must be a long-term approach to stop it.
LDAR – EPA will send an email with specific questions about their LDAR practices.
Noted that they need to see the monthly reports for the sumps/vessels.
Oven Repairs - suggested having their attorneys contact the agencies if the schedule
from the approved BRW is not achievable.

Peter detailed his inspection findings for the RCRA and PBS/CBS programs.
Harish asked about the stack testing protocols for the waste heat stack (which was due to be
submitted on June 8th) and the baghouse (which is due in late June). TCC noted that they will
look into this issue.
Chuck asked if they could plumb an ammonia injection line to boiler #2 (small natural gas
boiler) that is used as back up, to burn the ammonia while boiler #7 is down for its annual fall
outage. Mike asked Chuck to put his request in writing.
Photos:
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Photo 1 – Mixing pad.
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Photo 2 - A 2-flue end flue replacement block.

Page 10 of 17

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 51 of 127
Tonawanda Coke Corporation - Inspection Report

Photo 3 - Hole in the east weak ammonia liquor (WAL) tank.
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Photo 4 - Hole in east WAL tank.
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Photo 5 - The tank on the right is the east WAL tank. The hole is just to the right of the yellow ladder
on the tank.
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Photo 6 - The bottom of the east WAL tank is damp and there are liquids in the secondary
containment.
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Photo 7 - The control panel for the baghouse leak detection system probe is not operating. The probe
is also referred to as the ‘particulate sensor’ on the TCC logs.
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Photo 8 - Monitoring log for some baghouse operating parameters. Notice that the last baghouse leak
detection system particulate sensor reading (second heading from the right) was recorded on January
17, 2018.
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Photo 9 - Flames from the coke side of oven 107.
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Stephen Conti
June 26, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233
Chuck Lauricella, Plant Engineer - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems.
Inspection Notes:
Chuck changed the waste heat stack draft set point from 17 to 15 to try and build carbon on the oven
walls to seal cracks. The Stack Draft & Tunnel Temperature Record table submitted by Chuck on June
25, 2018 is attached. According to Chuck: by raising the set point, the pressure in the combustion flues
decreases, increasing the pressure differential between the oven and combustion flue, increasing the
particulates and coke oven gas (COG) flow from the oven to the combustion flue. Excess air in the flue
helps burn the COG, but not everything leaking into the flue gets burned, which then goes out the
waste heat stack.
Chuck raised the draft set point to 17 yesterday so there is more excess air in the flues, but not enough
for clean combustion. The greater the pressure differential between the oven and combustion flues, the
greater the leakage through the oven walls to the combustion flues. Today the backpressure is 8 mm of
water (ovens) and 2 mm of water in the flues, for a pressure differential of 6 mm of water. This is
enough to create carbon patches on the oven walls. Mike told Chuck that TCC needs to lower the stack
opacity.
Every combustion flue is different, some burn rich, some lean and some burn with the proper air to fuel
ratios. Chuck plans to use a combustion analyzer to measure the oxygen in the waste heat box from
each oven wall to determine which ones are burning rich or not. 5% to 15% excess oxygen is
considered good. It could be just two leaking walls that are causing the opacity.
Chuck is talking with his former boss from Bethlehem Steel, he was a heater expert from the 1970’s,
and has provided good input. Chuck has not reached out to anyone else for assistance.
The base temperature of the combustion flues is 1800 F to 1900 F and Chuck would like to increase it
to 1900 F to 2000 F.

Page 1 of 8

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 60 of 127
Tonawanda Coke Corporation - Inspection Report
Chuck said they are trying to push one oven per hour for 24 pushes a day. The pusher sheets show 2023 pushes a day. Mike requested the pushing records for the last couple days and received 7 days’
worth of records.
No repairs have been made to the hole in the east weak ammonia liquor (WAL) tank. Chuck wants to
put it under positive pressure with nitrogen before making a permanent welding repair. Later, as Chuck
drove us around we stopped at the WAL tanks. The hole in the east WAL was temporarily patched, see
picture 1. Chuck still wants the hole to be repaired with a welded patch before returning it to service.
During the June 20, 2018 inspection, we found that the particle detector for the Baghouse Leak
Detection System (BLDS) was not functioning. Chuck told us that the instrument technician could not
restart the BLDS. It was sent to the manufacturer for repairs. It is a Tribo.dsp U3600 by Auburn
Systems.
Chuck explained and sketched how the weak ammonia liquor is generated and flows through the plant.
The sketch is attached. Weak ammonia Liquor not needed to flush the COG collection main is stored
the WAL tanks.
In the 2012-13 timeframe, ammonia testing was conducted on boiler 7 to determine the best locations
to inject ammonia before issuing the Title V permit. Before the criminal case, ammonia use to be
emitted to the atmosphere. Chuck said that the ammonia vapor from the top of the ammonia still
contains about 50% steam and can only be injected into boiler 7 at this time. During the June 20, 2018
inspection, Chuck asked if they could run a line to boiler 2 to burn the ammonia vapor from the
ammonia still while boiler 7 is down for its annual outage. Today Mike told Chuck that a permit
modification would be needed to inject ammonia into boiler 2, and until TCC gets the current problems
under control, we will not consider a permit modification. If it can’t be injected into boiler 2 while boiler 7
is down for its annual inspection it will have to be stored and then will be burned in boiler 7 when it
returns to service. The east WAL tank will be patched before the boiler 7 outage so it can store WAL.
Matt told us that the mixing pad roll-offs are still on site. Mike counted 20 mixing pad roll-offs on site.
Mike asked about the tall narrow flare by the large equalization tanks south of the coal field. No one
was familiar with it.
The BLDS controller/display has been removed from the baghouse control room control panel and will
sent out to the repair shop by the end of the week. They expect a diagnosis next week and are
considering getting a loaner.
Repairs have been started on ovens 71, 72, 73 and 74.
The baghouse fan amps were 289 amps which is greater than the 255 Amps as required by condition
26 In the Air State Facility Permit.
We observed fugitive emissions from an oven that had a sticker and could not be pushed. Fugitive
emissions were coming from both the pushing and coke sides, see photo 2. Among the fugitive
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emissions there was separate a plume of “blue” smoke being emitted from the battery, see photo 3.
The cause of this plume is unknown.
The boiler #2 is a Steam Pak-Boiler – 1984 by York-Shipley, Inc. Its low-fire rating is 11,000 CFH @
1000 BTU/cu.ft. gas @ 2.0 W.C. (water column), and its high-fire rating is 19,000 CFH @ 1000
BTU/cu.ft. gas @ 23.0 W.C and fires natural gas. This is emission source 00002 in the Title V permit.

Photos, Table and Sketch:

Photo 1 - Patch over hole in east WAL tank.
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Photo 2 - Emissions from oven with sticker.

Page 4 of 8

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 63 of 127
Tonawanda Coke Corporation - Inspection Report

Photo 3 – “Blue” Plume
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
July 2, 2018, Monday
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233
Chuck Lauricella, Plant Engineer - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems.
Inspection Notes:
TCC had very high opacity over the weekend. Chuck explained that they were raising the back
pressure on the ovens by one tenth of a millimeter per day overnight on Tuesday and Wednesday of
last week. On Thursday they raised it by two tenths of a millimeter and didn’t raise it any more because
of the opacity. The back pressure was up to 5.3 millimeters by Friday (June 29th) with an immediate
goal of 6. He said raising it one tenth of a millimeter per day may be too fast, but that is the minimum
unit of change allowed by the controller. He has since lowered the back pressure to 5.2 mm. Chuck
noted that he would like to see the back pressure increase to 7, 8, or even 9 mm, which would build
good carbon and seal the oven walls. He once again noted that if a crack occurs in a wall, however, it
will cause short term high opacity.
TCC staff completed an end flue survey over the weekend. They did not shoot the temperatures, but
observed and documented component colors present within the flues by looking down into each of the
last 3 pusher side flues and the last 2 coke side flues for each oven. These observations will help to
determine if the end flue temperatures are appropriate and to identify poor burning ones that need
attention, checking gas supply, check for nozzle plugging and missing nozzles. On the bottom side of
the battery, they are checking the gas manifold piping to each flue, gas guns, and orifices. This info is
being used to formulate an action plan to address the problem flues.
On June 28, 2018, the grand average battery temperature was 2000°F. Excluding out of service ovens
the grand average temperature was 1806°F. Out of service ovens run hotter and increase the grand
average temperature. The grand average temperature is used for decision making. It is measured from
the topside of the battery every shift on flues #4, 13, 19, & 26 across each oven.
Chuck noted that some of the out of service ovens have some flues which are too hot (some are at
2300°F, and at 2500°F the refractory will melt). He will change out the current orifices on these flues
with smaller ones to restrict the gas flow. But he also noted that if a wall temperature is less than
1600°F, carbon will not form.
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We told Chuck that the waste heat stack opacity exceedances are unacceptable and that TCC must do
whatever possible to stop the excessive opacity. Cheryl asked Chuck if they could slow their coking
cycle to reduce the opacity. Chuck said that they cannot change the length of the coking cycle.
because, if they did, they would not be able to keep up with the demand/contracts for their product,
which could impact not just TCC’s customers but other companies farther down the supply chain.
Chuck noted that TCC has added a heater foreman so that there are now two instead of just one which
had always been their practice.
TCC is actively searching for combustion experts/engineer. It will be a third party engineer. Attorney
Gene Kelly will provide 3 consultants for TCC to choose one.
Chuck is using a portable combustion analyzer to help him quantify the excess air and an anemometer
to measure the air velocity into ovens. This will help him determine airflow and balance out any
anomalies.
Ovens 72, 73 and 74 are highlighted on the original oven repair work plan. They are working to fix the
end flues. Dust spray and patching repairs need to be performed on hot brick in order to work. During
reversals air can burn up any carbon buildups.
When asked if they can successfully continue to operate with a back pressure of 5.2 mm, Chuck said
that they can’t operate in that manner for the long term. He said that they can’t keep the ovens at this
pressure differential because it will never allow the necessary carbon to build up and patch cracks. The
historical pressure differential between the ovens and combustion flues was 7 +/- 1 (unclear on units).
Chuck noted that operating with a higher flue pressure and a lower back pressure for the long term
(which he noted is what he thinks they have done) is bad for the oven walls because it creates cracks
and burns all of the carbon. Low opacity results from low oven pressure, but the ovens can only be
operated at this pressure differential for a short time but will have high opacity after a while.
Flue pressure is less variable than the back pressure, and is based on finger bars in the air boxes,
quadrant boxes, and the draft. The flue pressure is now at 3 mm and 2 mm is considered good.
The draft set point is at 16 now, and has been since June 27, 2018.
Per Matt, Bob Kolvek patched the hole in the east WAL tank.

Photos:
Page 2 of 4

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 70 of 127
Tonawanda Coke Corporation - Inspection Report

Photo 1 - Demolition of the combustion flues between ovens 74, 73, 72 and 71.
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Photo 2 - Emissions from the battery.

Page 4 of 4

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 72 of 127

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 73 of 127
Tonawanda Coke Corporation - Inspection Report
Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (2014)
Title V (2002)

Michael Emery and Cheryl Webster
July 11, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems.
Conclusion
Inspection Notes:
We requested copies of recent Leak Detection and Repair (LDAR) inspection logs and pusher sheets.
Matt asked if we wanted the 10,000-point enhanced LDAR required by the Consent Decree (CD) that is
due semi-annually or the monthly 3000-point LDAR required by Part 61 subpart L. Each program
includes different points. Matt asked if we knew why the monthly LDAR program increased from 75
points to 3000 points. We couldn’t answer that question.
Permit Condition 8 – We requested the Operation and Maintenance Plan for the coke shed baghouse,
monthly inspections of the shed and baghouse and the preventive maintenance schedule for the coke
shed and baghouse.
- Baghouse fan amperage must be recorded every 8 hours – the controls for the baghouse record
the amperage continuously.
Condition 20 – Baghouse monitoring – compressed air supply is monitored.
Condition 22 requires that the Baghouse Leak Detection System (BLDS) have an alarm. Edmond
(TCC) confirmed that it has an alarm.
Matt explained that, today (7/11/18) Chuck Lauricella, Plant Engineer, found out that the BLDS probe
(Triboelectric) could not be repaired by the manufacturer. Chuck is writing a purchase order for two
Triboelectric probes, the second will be a backup unit.
Matt also said that Chuck is trying to raise the pressure in the coke ovens.
Cheryl collected a sample of breeze from under the breeze crusher conveyor at 2:29 pm. The sample
was collected in a plastic bottle by pushing the bottle into the breeze pile. It will be used as a source
sample when Albany evaluates the particulate samples collected off site. See Photo 1.
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The roll-off containers that contain the Site 108 material cleaned out of the mixing pad had been
reorganized in the same general area to make room for coke storage. Some containers were overweight and had been repacked.
The former battery foreman Frankie Gonzalez, left for Covanta last week (7/4/2018). DeSean Young is
the new battery foreman.
At 2:39 pm there were blue/gray and brown (coke oven gas (COG)) emissions from the top of the
battery. Justin Hopkins, the instrument technician, explained that crews had cut a gooseneck at the top
of the oven to the coke oven gas header to prepare to replace goosenecks. After the bolts are cut and
seals are broken, crews stuff fiber insulation around to seal it. See Photo 2.
Portions of the Battery SOP manual were in the baghouse control room. Section 7.0 is for the Battery,
and BAT-18, 19, 20, 21,22 and 23 were in the control room. Justin explained that the coke shed baghouse
hoppers are emptied once a week, fan amperage is required continuously (meets the once every 8 hr
requirement, and the internals of the baghouse are not inspected monthly as required (non-compliance).
- The data logger keeps data for 2 years, not the 5 years required by the permit. Justin will see if
the data logger can be changed to keep data for 5 years.
- The fan amperage during the previous 24-hrs was greater than 275 amps (as required),
- There are two baghouse fans, one operates about 3 months at a time and then is taken out of
service, greased and inspected while the other operates. They record what fan is operating in a
log.
- The baghouse computer network is not connected to the plant’s network so alarms are not
transmitted to any occupied control rooms. An external light and horn on the baghouse control
room are used to notify alarm situations.
Cheryl asked Justin that if the person who checks and documents the operation of the triboelectric probe
(for the BLDS) knew it wasn’t working in January, would they report that to someone. Justin
acknowledged that it was his responsibility to maintain the baghouse and ancillary/monitoring equipment.
He said that when it stopped working he “put in a req” to get it repaired/replaced but that it was denied.
We spoke with Chuck Lauricella while he was measuring combustion gases in the waste heat tunnel
every 2 minutes for both the Green and Yellow burners. (One set of burners in each flue are considered
the Green burners and the others are the Yellow set, simply to identify what sets is operating.) We asked
about the high opacity and Chuck explained that the natural gas they are adding is causing it. He said
that the range between the lower explosive limit (LEL) and the upper explosive limit (UEL) for natural gas
is much narrower than the LEL and UEL for COE fuel because COE is about 50% hydrogen. Since natural
gas has a narrow LEL to UEL range it is harder to have the proper air to fuel ratio at the burners. When
it is fuel rich (too much fuel) it will generate soot. They can operate without natural gas so the opacity will
decrease, but temperature of the battery will decrease too (which is the wrong direction).
Chuck told us that TCC is interviewing two engineering firms to assist them with evaluating the operation
of the battery and providing recommendations.
TCC continues to work on rebuilding the end flues of ovens 71, 72 and 73. See photo 3.
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We wanted to measure the vacuum in the vacuum line that draws on the two Weak Ammonia Liquor
(WAL) tanks at the end of the line. Justin was able to measure the vacuum before the WAL tanks and
we observed a vacuum of 0.20 – 0.15 inches of water. He didn’t believe the pressure could be measured
at the end of the vacuum line. See photo 4.
We observed excessive fugitive emissions from a loader moving coke around for the coke rescreening
operation. Mike told Matt that the dust was unacceptable and water sprays were needed. Matt called Bob
Kolvek the plant manager.

Photo 1- Coke breeze pile that was sampled. Sample collected from circled area.
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Photo 2 - emissions from the top of the battery

Photo 3 – End flue replacement work on ovens 71-74.
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Photo 4 - sample port where vacuum on the weak ammonia liquor tanks was measured

Photo 5 - frame work for exterior waste heat tunnel supports.
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Photo 6 - Waste Heat Stack, looking due east
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Stephen Conti and Cheryl Webster
July 19, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233
Chuck Lauricella, Plant Engineer - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems; determine if any operational upset
occurred on 7/17 which may have contributed to off-site orange smoke cloud complaint. Use Forward
Looking InfraRed (FLIR) camera.
Inspection Notes:
Heavy black smoke was being emitted from TCC’s waste heat stack. The smoke was viewed from an
offsite location. See photos #1 & #2. FLIR video of the stack also shows a large gas plume.
After arriving on the site, we waited at the gate for Matt Schimpf who picked us up in his truck. The first
area visited was a steam vent located near the WAL tanks. During a previous inspection a foul odor was
noticed to be emitting from the vent. Steve used the FLIR camera to inspect the vent for VOC emissions.
No VOCs were found using the FLIR camera.
From there Matt drove us to the pushing side of the coke oven battery. We observed the battery from
inside Matt’s truck. There were 21 ovens out of service at the time of inspection. Ovens #71-74 were
under repair. Demolition of the ovens in preparation for repair work had progressed “down to the
airboxes”. The plan had been to demolish only to the bench level, but upon discovering the condition of
the lower part of the walls, it was decided to replace all refractory down to and including the checker
brick. See photo #3. Oven #66 was leaking coke oven gas (COG) and flames were leaking from oven
#109, oven #112 did not have a door and flames could be seen inside (see photos #4 - #6). While on this
side of the battery, fugitive particulate emissions coming from the battery were continuously falling on us
while the windows of the truck were lowered. We were informed during the inspection that the orange
colored smoke likely resulted from the downcomer replacement work which was taking place on July
17th. Another FLIR video was taken in this location showing fugitive gas emissions from the battery.
Matt then drove us to the coke side of the battery where we saw a loader placing coke into a railcar while
a water spray was operating in the area. FLIR video of the battery/shed showed fugitive VOC emissions.
Afterward we drove to the office building where we met with Chuck Lauricella. Chuck told us that the
current back pressure setting is 6.4 mm. We discussed the downcomer work. For clarification, he
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described a standpipe system which carries COG from an oven to the collector main. The components,
in the order in which the COG flows, are standpipe, gooseneck, downcomer, and seal pan. Both the
standpipe and gooseneck are visible while the downcomer and seal pan are located inside the collector
main. He said that the current downcomer work is necessary maintenance. He described a situation
where a seal pan begins to leak, causing corrosive flushing liquor to drip onto the bench. When this
happens, they must shut off the flushing liquor flow to that seal pan to prevent the leakage. This tends to
quickly cause carbon buildup inside the downcomer which in turn causes the downcomer to become
plugged. The associated oven cannot be charged if this happens. The downcomers from ovens 125 and
116 have recently been repaired and those ovens are back in service. Chuck noted that all back pressure
is lost when this repair is made, and this causes the beneficial carbon on the oven walls to burn off.
We discussed the continuing excessive waste heat stack opacity and I told Chuck and Matt that the
opacity continues to be non-compliant and unacceptable. Chuck said that he has increased the waste
heat stack draft set point to 22.5”. The battery temperatures are also higher, close to 2000°F. The grand
average battery temperature on July 12-13th was 1969°F. Chuck had smaller orifices installed in the outof-service ovens to limit gas flow. The in-service oven wall temperatures are now 50°F hotter than the
out-of-service oven walls; previously, the out-of-service ovens walls had been 130°F hotter than the inservice oven walls. Chuck described this as a step in the right direction in terms of decreasing the opacity.
Chuck also noted that, although they did use some supplemental natural gas overnight, they have not
used any today and the plant pressure is holding. Supplemental natural gas will be used to maintain plant
pressure as needed. Chuck also noted that the downcomer replacement procedure could have
contributed to increased opacity because of the loss of back pressure and burning off of the built-up oven
wall carbon. He noted that even though he has increased the stack draft set point, he would still like it to
be even higher, and to have a higher back pressure.
Chuck noted that he ordered two new baghouse leak detection system/particle monitors (Tribo series
meters) on the previous day, with a request to expedite one of the units. He does not know when it will
be received. He noted that he ordered two units so that one could be kept as a backup. We were given
a copy of the purchase order for one meter.
Chuck also mentioned that two combustion experts had been interviewed.
Photos:
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Photo 1 – 100% opacity – stack in background completely obscured.

Photo 2 – waste heat stack opacity
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Photo 3 – demolition of ovens 71-74 for end flue replacement.

Photo 4 – COG leak from oven 66.
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Photo 5 – Flames from oven 109.

Photo 6 – Flames visible in oven 112 without door.
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
July 27, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233
Pat Cahill – By-product Plant Foreman - 716-876-6222
DeSean Young – Head Battery Foreman - 716-876-6222

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems.
Inspection Notes:
We requested the following documents from Matt and provided him with a written list.
Requested Information – July 27, 2018
1.
2.
3.
4.

COMS data 7-23-18 – present
O&M Plan for Battery
Pusher sheets 5-19-18 – 6-18-18
Daily Method 9 Visible Emission Observations (VEO) for boiler stack –
7-1-18 to present
5. Daily Method 9 Visible Emission Observations (VEO) for fugitive pushing emissions 5-31-18 - 630-18
6. Weekly Method 9 Visible Emission Observations (VEO) for waste heat stack 5-31-18 – 6-30-18
7. Waste Heat Temperature circular charts – 4-1-18 - present
8. Back Pressure records – 6-23-18 - present
9. Draft records – 6-23-18 – present
10. Daily Bag House-Shed-Motor Control Center Logs – 1-1-18 – present
11. Grand Average Battery Temperature chart – 6-1-18 – present
12. Boiler Annual Tune-up Records – 2017- present
13. Quarterly internal baghouse inspection reports – 2015 – present
He provided the Continuous Opacity Monitor System (COMS) records to us for Monday July 23 through
Friday (~10 AM) July 27, 2018 before we left the site. He electronically provided many of the other
records later that day and others over the next few business days. Some documents not provided.
We asked why the waste heat stack opacity was fluctuating so much over the past week (~20 to ~80%
opacity). Matt explained that they have been replacing down comers, goosenecks and standpipes, the
piping that conveys the coke oven gas from the oven into the coke oven gas main (see picture). While
working on this they decrease the pressure in the oven so gases will be sucked into the oven instead of
being released. This reduces opacity out the waste heat stack because it draws in some oxygen and
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because less gas and particulates are leaking from the ovens into the combustion flues. Three have
been replaced and they plan to do 8 more.
Matt said half of the combustion nozzles/burners are being replaced in the flues because they are
missing, so around 800-900 nozzles are being replaced. There are 1708 burners in the whole battery –
one for each of 28 flues in each wall, and there are 61 walls.
He also said that the weak ammonia liquor (WAL) tanks are under the proper vacuum range. Since our
July 11, 2018 inspection, when the vacuum was fluctuating between 0.15 to 0.20 inches of water, the
vacuum lines have been steam cleaned and exhauster 3 has returned to service. Exhauster 2 was
operating during the July 11 inspection and is powered by an electric motor. Exhauster 3 is powered by
steam. Matt and Mr. Pat Cahill said that exhauster 2 operated for 6 to 8 days, while a leak in exhauster
3 was repaired. During the inspection, the vacuum gauge was bouncing between 0 and 0.2 inches of
vacuum. Pat could not explain why the vacuum was bouncing around so much. Pat said that the
vacuum line from the exhauster to the WAL tanks is cleaned weekly but no records are kept.
DeSean Young, the new Head Battery Foreman showed Cheryl that the waste heat stack draft was
currently 12.5” kerosene. There are two different stack draft readings in the battery control room – a
circular chart located on the instrument panel, and a manometer behind the instrument panel. The
manometer was showing the draft at 12.5” kerosene while the circular chart showed it as 15”. DeSean
said that the manometer reading is more accurate. The battery back pressure was 6.5” and the set
point was 6 “The stack temperature was 363°F.
DeSean explained that John O’Hare from Vanocur called around and found a new spray sealer for the
flue ends that is used by other steel companies. It sprays on like concrete and cures faster that the
material they had been using. They plan to start using this new spraying material on the out-of-service
ovens. They are testing it today for the first time, using a new sprayer. He described it as more efficient
and faster. We observed 10 people working to spray patch an end flue of oven 106.
DeSean confirmed that they have been replacing downcomers. He said that they had hoped to be able
to accomplish 2 downcomer replacements per week, and that it should be a 4-hour job under perfect
conditions (on paper) but they normally take longer. It took two days to replace one this week, which is
why the opacity was lower. He noted that they have completed 3 of the downcomer replacement jobs
and have 11 more to do.
Matt and DeSean told us that more staff have been hired, returned to TCC, and were reassigned to
work on battery repairs.
DeSean told us that 20 or 21 of the 60 ovens are out of service, that they are pushing every 70 minutes
and that right now the oven pushing schedule is 21 ovens a day and he does not foresee that changing.
He noted that the average Battery temperature was 1834 F. They’d like it to be 1930 F.
We asked DeSean about the status of the nozzle replacements and he told us that the Nozzle Foreman
gives his reports to Mr. Lauricella. We asked if they are burning natural gas and, at first, were told no,
but DeSean checked and then found us to report that there were indeed burning some natural gas.
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We observed that oven 112 was still missing a door on the pushing side. Out-of-service ovens that
were noted were ovens 103, 104, 105, 108, 109, & 111. Work was being done on oven 106. We
observed many leaking doors on the pusher side of the battery:





flames were visible in multiple parts of oven #75’s door frame (see photo #1)
oven 113 – COG visible at top of door (see photos #2 & #3)
oven 112 still has no door, flames visible at gap in insulation, and
ovens 87-88, 98, 101, and 102.

We noted that no apparent work was being done at that time on the ovens 71-74 end flue replacement.
We briefly went to the battery top and stood at the top of the stair case. We did not observe any
goosenecks with apparent damage, but we observed visible emissions from unverified sources. See
photo #4.
Prior to arriving at the battery and in response to a complaint, we asked Matt if he knew of any unusual
events at the battery this week. He replied that he was unaware of anything unusual occurring. While at
the battery, we asked DeSean if anything unusual happened at the battery this week and he told us
how a couple of lids popped off. There are two coke over gas (COG) collector main crossover pipes
that carry the COG from the battery to the by-products plant. Crossover 1 takes all the gas from half the
ovens (#61-93), and crossover 2 takes all the gas from the other half of the ovens (#94-126). Flow
through the crossover is controlled by a butterfly valve. Tar had plugged the bottom of the crossover 2
butterfly valve so it could not open more when called upon. This allowed pressure to build up in the
ovens. Early in the coking process the coal generates the most COG. DeSean explained that after an
oven was charged, COG was generated faster than the crossover could handle and the backpressure
popped off oven lids. Each oven has 3 lids, which are holes on the oven top which are used for coal
charging into the ovens by the Larry Car. DeSean noted that the butterfly valve was steamed out to
remove the tar. Some aspects of the event described by DeSean match the event described by the
complainant.
The combustion consultant, Tom Berg, was on site for 3 days this week and will return next week.
The particle detection probe for the baghouse leak detection system had not been replaced while we
were there, but it was delivered and we were told that it would be installed later in the day. The south
fan had a low amperage warning light but was currently running at 297 amps, which is greater than the
minimum limit of 255 amps that was determined during the last stack test and is required by permit
condition 26 of the ASF permit.
We observed the sampling ports used previously for the waste heat stack. The north port is near the
ductwork for the pushing shed dust control system. It could hamper testing at that port. There was no
indication that work commenced on building a sampling platform at that level. See photo #5. Fugitive
emissions were observed escaping the east end of the pushing control shed even though oven pushing
was not occurring. A west wind seemed to be a contributing factor.
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Photos:

Photo 1 – Oven 75 flames around doorframe.

Photo 2 – COG leak at oven 113 doorframe.
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Photo 3 - COG leak at oven 113 doorframe.

Photo 4 – leaks visible on battery top.

Page 5 of 6

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 91 of 127
Tonawanda Coke Corporation - Inspection Report

Photo 5 – three of the waste heat stack sampling ports.
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
August 1, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems.
Inspection Notes:
We meet Matt at the front gate at 2:30 pm and then drove over to the pushing side of the battery. We
observed flames and coke oven gas (COG) coming from the small door near the top of oven 88. About
5 minutes later the patching crew sprayed patch on it. See photos #1 & #2. We also observed spray
patching being applied to the end flue of oven 104. See photo #3. Oven 112 still did not have a door
and flames were visible.
Highly concentrated COG was leaking from the top of ovens 105 -106. The COG had a yellowish-brown
color. We asked Matt to call someone, such as the battery foreman, to fix the leak and stop the obvious
emission of COG. He declined to do so, stating that there were people on the battery top who must see
the emissions. Cheryl told him that she wanted to be on the record as having requested his action to
stop the emissions and that he refused. Matt did not respond. See photos #4-7.
While we stood near the waste heat stack and pushing shed baghouse control shed, we observed
heavy emissions coming from the top of the battery (see photos #8 & #9) and black fugitive particulate
emissions escaping the east end of the pushing shed hood (see photo #10). There was a strong wind
mainly from the west.
We went to the baghouse control shed to see the new particle sensor (“Tribo series”) for the baghouse
leak detection system (BLDS) which was installed and we were told was back in service on July 27,
2018. There was a “Baghouse Particulate Hi” warning on the screen from 10:28 am. Looking through
the warning history, the same alarm sounded about 5 times between 8:40 am and 10:28 am. See photo
#11. It appears that the earlier alarms stopped but we could not tell if an employee acknowledged the
alarm or made any changes to correct the alarms. Mike asked Matt what the sensitivity of the alarm and
how the alarm points were set. He could not answer. Mike asked if Justin Hopkins, the instrument
technician, set up the new instrument and Matt said that he did. Justin should be asked about the alarm
set points and sensitivity of the particle sensor for the BLDS. The instrument reads out in picoamps and
the reading on the screen varied between 19 to 95, but the average was 20 – 30 picoamps. Written on
the control panel next to the BLDS readout was “Alarm 22.8 mg/m3”. See photo #12.
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The south fan of the baghouse was operating at 301 amps, which is greater than 255 amps, the lower
limit based on the initial compliance test as required in the State Facility Permit condition 26.
Several times a day the pressure drop across each of the 6 baghouse modules is recorded in a log kept
in the baghouse control shed. Some modules show a pressure differential greater than 3 inches of
water, which was an indicator that the bags should be cleaned.
Matt told us that they hired a combustion expert company and that they were on site last week for three
days and again this week for three days. They were flying out tonight (8/1/18). Matt said that their
evaluation is very similar to Chucks’ and that he expects their report soon, maybe next week.
Mike observed a sprinkler on a tripod spraying water on the material in the coke screening area. We did
not observe the water truck while were driving around the site. Mike observed a ground level cloud of
black dust caused by strong, gusty winds at the base of the waste heat stack while standing on the
facility roadway known as “Broadway”.
Matt drove us around the roll-offs that contain material from the mixing pad. One was in the process of
being loaded on a truck. Mike counted 12 or 13 roll-offs of material left. The count does not include two
empty roll-offs among the others. Matt said that a few are being hauled away weekly and he has the
manifests.
As Matt drove us around the site he told us about rail cars that contain legacy material, which he is
working to empty from the tank cars, decommission the cars and then scrap the cars. There are 4 or 5
rail cars.
Condition 101 in the Title V permit requires TCC to analyze the sulfur content of the coal weekly. Cheryl
asked Matt for copies of the coal sulfur analyses from May 1, 2018 to today. Matt asked Bruce Schlager
in the lab for the information. Bruce explained to Cheryl, Mike and Matt that his sulfur analysis machine
is broken so the samples are sent to the Erie Coke facility for analysis. He noted that he has the
requested information on hand but asked if he could gather the information tomorrow. He was finishing
a report that had to be postmarked today. He offered to provide the reports to Matt who could forward
them to us. Cheryl and Mike accepted this, and Matt committed to forward them to us.
Cheryl reviewed the information she requested during our July 27, 2018 visit and explained to Matt that
there are gaps in the data she has collected. She asked Matt to add July 2018 data for items 5 and 6
from her July 27 request. She also requested pusher sheets from January 1, 2018 to May 1, 2018. The
pusher sheets were not in Matt’s office or in the area where Edmond sits. Matt agreed to send them to
us. Pusher sheets are created daily; we requested the ones for Monday of each week.
While in Matt’s outer office, we reviewed the Method 303 daily inspection form monthly binders for the
first day of each month going back to November 2017. The noted numbers of out-of-service ovens
were: 7 on November 1, 2017, 7 on January 1, 2018, 10 on February 1, 2018, 10 on March 1, 2018,
and 9 on April 1, 2018.
As Matt drove us out to the guard building Mike observed opacity from the boiler # 7 stack and it was
~20%. Permit condition 35 in the Title V permit requires that once per day that the stack emissions be
observed for visible emissions, excluding steam, and the observation and weather conditions be
recorded in a log.
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Photos:

Photo 1 – Leaking chuck door – oven 88.
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Photo 2 – Oven 88 chuck door after spraying.

Photo 3 – Oven 104 end flue spraying work.
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Photo 4 – COG leak at top of ovens 105-106.

Photo 5 - COG leak at top of ovens 105-106. Note color.
Page 5 of 9

Case 1:10-cr-00219-WMS-HKS Document 383-1 Filed 09/07/18 Page 98 of 127
Tonawanda Coke Corporation - Inspection Report

Photo 6 - COG leak at top of ovens 105-106.

Photo 7 - COG leak at top of ovens105-106.
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Photo 8 – Battery COG emissions.

Photo 9 – Close-up of battery COG emissions.
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Photo 10 – Emissions escaping east end of pushing control shed.

Photo 11 – Baghouse control panel.
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Photo 12 – Handwritten note on baghouse control panel.
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County

Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Stephen Conti
August 6, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven
coke battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems.
Inspection Notes:
We meet Matt at the front gate and then drove over to the office where we waited for
approximately 10 minutes before Matt drove us onsite in his truck. While driving Matt stated that
he expected the combustion engineer’s report to be completed soon and will be submitted to
TCC’s attorney, Gene Kelly. Mike observed water being sprayed from a water gun on the north
side of the coal handling building. The water was landing south of the battery and west of the
coke loading stations. He observed water guns operating east of the coke loading stations too.
Mike observed the water truck filling up.
We first stopped at the WAL tanks where we observed that the hole in the east tank was still
covered by the temporary patch that was applied in late June. There were no signs of any work
being done to permanently fix the hole. The vacuum on the tanks was fluctuating between 0 and
0.15 inches of water; showing that there was little to no vacuum. This was less than the vacuum
observed during the July 27, 2018 inspection when it was bouncing between 0 and 0.2 inches of
water. This was below proper vacuum range and was reported to have been fixed at the time of
the last inspection.
We then drove to pushing side of the battery. There we observed flames leaking from oven 88
at 11:05 AM. The flames occurred during and after a quench and reversal. This oven also had
flames leaking from the door at the time of the previous inspection. Ovens 101-103 appeared to
be emitting large amounts of smoke at the time of inspection. A “sticker” was reported to have
occurred in oven 97 earlier in the day. Repairs on ovens 72, 73 and 74 had progressed from the
bottom of the ovens up to the level of the “gas guns”. Mike observed that TCC was not working
on these ovens during the inspection. The door for oven 94 was off and crews were patching
the oven. Matt told us that they were preparing ovens 84 and 86 for repairs.
In the boiler building we met with Justin Hopkins, Instrument Technician, to discuss the boiler
operation. The boiler can operate on either coke oven gas, natural gas, or a combination of
both. During reversals, the combustion of COG is temporarily suspended in the battery and the
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COG pressure increases. The excess gas is routed to the boiler or to one of two flares. When
the COG pressure exceeds 120 psi some is directed to the west flare. Flow of COG to the flare
is recorded in centimeters of kerosene. Reversals occur approximately every 20 minutes. Justin
stated that the flares typically operate for 1-1.5 minutes per reversal. While discussing the boiler
we informed Matt and Justin that visible emissions have been periodically noticed coming from
the boiler stack. When asked about this they noted that TCC does not have any procedures for
monitoring or controlling boiler stack opacity. They could not explain why there has been
periodic opacity from the boiler stack.
At the boiler control station, the natural gas and coke oven gas usage is recorded on a circular
chart. Currently the boiler is primarily burning natural gas, and when available, COG. Average
natural gas usage is 80-90 cu.ft. Average COG usage is 0-30 cu.ft., where the higher usage
was recorded as spikes in the graph. Mike recorded current natural gas usage was 41 KSCF
(1000 standard cubic feet) and COG usage was and 0.5 KSDF. Justin explained that the spikes
occur during reversals. The excess oxygen is monitored and is currently set at 5.5. The stack
temperature reading was 622 F. All of the ammonia from the ammonia still is plumbed directly to
the boiler. Ammonia flow to the boiler is not monitored.
From the boiler building we walked to the baghouse control station. The new particulate sensor
has been installed and appeared to be functioning properly. The sensor alarm is set to activate
at 22.8 mg/m3 of particulates. Justin explained that the system includes manually adjusted
louvers to manage airflow and fan amperage. He said that the baghouse bags were cleaned
today. The south fan was drawing 293 amps which is above the require 255 amps. Data for the
baghouse system is currently stored by the control system for four years; we reminded Justin
that data needs to be kept for a minimum of five years. Mike asked Justin when the data storage
will be extended to five years, and he said that the system supplier needs to be brought to the
site to make the change. The request had not been made yet. Mike reminded Matt that we
asked for a copy of the baghouse Standard Operating Procedures (SOP) and asked for the
status. Matt said he’d look for it and forward it.
At 11:55 AM we observed black particulate emissions from the top of the battery. Upon request,
Matt brought us to meet with the Head Battery Foreman, DeSean Young in his office to discuss
the ongoing oven repairs. He informed us that the repairs were steadily progressing. He said
that the rebuild of ovens 72, 73 and 74 were up to the “gas guns” which is 2-3 feet above the
bench. Despite the repair project moving forward there has been no improvement regarding
waste heat stack emissions at this point. Mike asked DeSean how the new patching material
was working and he said that it was working better than the other material. DeSean said that
they spray and dust the ovens before they are charged. If battery staff think that opacity is being
caused by the combustion flues and more combustion air is needed that they will pull the flue
caps to let in more air and increase combustion. He explained that goosenecks are opened to
release COG pressure so the COG is not released out the oven doors when they are taken off.
Mike asked DeSean when oven door 112 would be reinstalled; it has been off for several
months now. He said that he is waiting for the frame, which needs to be fabricated. When it is
returned they will work on it. He said that oven 112 end flues need to be replaced too.
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There is a COMS display which shows waste heat stack opacity located in the foreman’s office.
While we were in the office the COMS showed opacity at 100% starting at approximately 11:58
am and lasting for several minutes. DeSean said that oven 87 was just charged and the cause
of the opacity. He said oven 87 would be inspected before the next charge. The opacity then
dropped but remained continuously above 20%.
Finally, we went to observe the west flare that is used to burn excess coke oven gas during
reversals. While waiting for a reversal to occur a large horizontal crack was observed. The
largest diameter portion of the flare is held up on four steel legs. The crack is located
approximately 8 bolts from the top of the south support leg and extends half way to the two
adjacent support legs, see photos. The flare did not activate during the reversal. The crack was
pointed out to Matt and he could see it too. Steve notified Matt that the crack needs to be
repaired.

Photos:
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Photo 1 - West flare. Crack is circled.
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Photo 2 - Crack in west flare (circled).
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Stephen Conti and Cheryl Webster
August 13, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233
DeSean Young, Head Battery Foreman

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems; determine if any operational upset
occurred early this morning which may have contributed to off-site yellowish smoke cloud complaint.
Inspection Notes:
A dark plume originating from TCC was clearly visible as we drove to the site along Rt 190 N from our
downtown office and upon our 3 pm arrival at the site. Matt Schimpf met us at the guard house and drove
us to the battery. When asked about any recent changes at the site, Matt noted that the combustion
engineer’s report is being compiled but that he was not at liberty to share any of the results as it must go
through their attorney, Gene Kelly. He also noted that he had heard that roughly 30 ovens are now outof-service (OOS).
We observed the magnehelic gauge which measures the vacuum present on the vapor line leading from
the weak ammonia liquor (WAL) tanks to the coke oven gas main. The gauge read 0.22 in H20 and was
steady compared to the unstable readings observed on recent site visits.
We went to the battery foreman office area to view the current operating parameters and met DeSean
Young there. He told us that there are currently 26 oven OOS. He noted that the coking cycle had been
slowed and that the current pushing/charging schedule is 20 ovens/day which equates to 48-hour coke.
The battery back pressure set point is 5 mm H20; DeSean noted that it had been most recently lowered
on the previous Friday, August 10th. He noted that the overall battery temperature is holding at between
1900-1920° F. The waste heat stack temperature was 437° F per the digital read-out located near the
circular chart on the instrumentation panel. The waste heat stack draft was about 12 inches kerosene as
measured on the manometer located behind the instrumentation panel. (See photos 1-5.)
When asked if there had been any operational issues with the battery on that day, DeSean said that he
knew of no upsets or venting of COG via standpipes. Matt noted that he had not heard of any issues.
When we went outdoors to observe the pusher side of the coke oven battery, the tar decanter was making
a rhythmic mechanical noise – like a roller coaster going uphill – that Cheryl had never heard it make
previously. We witness a couple of workers come down off the decanter top.
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Upon arrival at the pusher side of the battery, we noticed flames coming out of the chuck doors on ovens
66 (OOS), 106, & 107. (See photos 6 & 7.) Smoke was leaking out from behind the pusher machine at
approximately ovens 88 and/or 89. (See photo 8.) There were flames and smoke coming from the top of
oven #115’s door frame. There was smoke at the top of the doors to oven 92 &/or oven 93, at the battery
top.
Four fabricated support beams were located near the area of the waste heat tunnel roof collapse and
appeared to be awaiting installation.
We observed employees working at the west flare. Matt told us that the horizontal gash in the west flare’s
shroud that was noticed by Steve Conti during the August 6, 2018 site visit was being repaired.

Photos:

Photo 1 - Main control screen, battery control room.
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Photo 2 – White board in battery control room.

Photo 3 – Close-up of white board.
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Photo 4 - Stack draft manometer behind control panel in battery control room.

Photo 5 – Close-up of manometer.
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Photo 6 – Flames at oven 66 chuck door.

Photo 7 – Flames top of ovens 106 & 107.
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Photo 8 – Smoke from behind pusher machine near ovens 88-89.
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Tonawanda Coke Corporation
3875 River Road
Tonawanda (Town), NY 14150
Erie County
Inspector(s):
Inspection date:
Contacts(s)

DEC ID: 9-1464-00113
Permits: Air State Facility (issued 2014)
Title V (issued 2002)

Michael Emery and Cheryl Webster
August 22, 2018
Matt Schimpf, Environmental Manager – 716-876-6222 ext. 233
Rob Pfaltzgraf – By-products plant operator

Facility
Tonawanda Coke Corporation (TCC) manufactures metallurgical foundry coke in a 60-oven coke
battery with a by-products recovery plant.
Purpose of Inspection
Follow up on continuing excess opacity and operational problems; determine operational parameters
and recordkeeping procedures for the ammonia still.
Inspection Notes:
Upon arrival at the facility at 1:30 pm, Mike and I were met by Matt Schimpf at the guard house and
proceeded to the battery foreman office area. On the way over Matt told us that Mike Durkin told him
the day before that about 30 ovens were out of service. On a white board in the Heaters Room it was
written that 20 ovens were out of service as of August 9th. We viewed the various battery
instrumentation devices, read-outs, and boards, noting that the waste heat stack temperature was
approximately 430°F, the back pressure set point was 5.2” H2O, waste heat stack draft was 12”
kerosene, and the pushing/charging schedule is 5 ovens per shift for daily total of 15 ovens. The plant
gas pressure (gas to the combustion flues) is typically about 80 but spikes to 100.
We noted a white board near the daily pushing/charging scheduling chalkboard that was labeled
“Doors”. This board had space for two entries, PS and CS (presumably “pusher side” and “coke side”),
for walls 61 through 126. Each space contained numbers seemingly referring to dates (as in “8-15” for
August 15th) which a few exceptions for entries of “Bad”. This board seemingly is used to track recent
oven door inspections. See photo #1.
We went out the door from the battery instrumentation office to the area which leads to the coke side
bench. We noted that the hot car and locomotive were stationed to the west of the shed end. Also, the
guide car rail extends past the west of the shed end, but equipment and debris is located on the bench
in the area to the west of the shed end, indicating that the guide car does not travel beyond the west
end of the shed. See photos #2 & #3. We noticed fugitive emissions escaping the shed at the west end
and under the side wall. They were not pushing any coke when the fugitive emissions were escaping
the pushing shed. See photos #4 & #5. We also noticed emissions from an oven door located behind
the guide car. See photos #6 & #7.
We went outside to observe the pusher side of the battery. We noted the progress on the end flue
replacement work on ovens 71-74 as the new refractory is visible to a height of about 8 feet above the
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level of the bench. This new refractory was six layers of blocks above the bench. See photo #8. We
noted a worker seemingly doing repair work from the walkway at the battery end of the pushing
machine; flames were visible from an oven near the man. Many ovens were obscured by the pushing
machine but it was near oven 88. See photos #9 & #10. We also observed a steady stream of liquid
flowing off the western coke oven gas (COG) crossover pipe. The source of the liquid, which likely was
flushing liquor, could not be safely ascertained from our location. See photo #11. A lot of standing water
was in the area between the battery and the roadway commonly referred to as Broadway directly
underneath the western crossover. Cheryl asked about the large amount of water and Matt replied that
heavy rains had taken place twice in recent days and that was most likely the source of the standing
water.
Several workers were gathered on the battery top in the general vicinity of the eastern COG crossover,
perhaps working on a downcomer repair/replacement. Smoke was visible. See photo #12.
We went to the boilerhouse to review the operation of the ammonia still. We met with Rob Pfaltzgraf
who is an operator from the byproducts plant. Even though the ammonia still is physically located in the
boiler house, it is operated by the byproducts plant operators instead of the boilerhouse operators. He
explained the purpose of the still, its operating parameters, and how those parameters are maintained
in the proper ranges. Per Rob, the parameters which are watched by the operators are the temperature
at the top of the still, pH, liquid level, and liquor flow into the still. He explained that pH was the
important parameter to watch to ensure proper operation. See photos #13 - #15. He also told us that
there is no monitoring nor recording of the flow of ammonia gas to the boiler. When asked about the
steam pressure relief valve, he noted that it has been activated on two occasions that he can recall.
Each time it was due to the failure of the pump which handles the distilled process water; the liquid
level rose in the still and prevented the steam from entering the still and cause excessive pressure in
the steam feed line. When this occurred, the steam vents inside the boilerhouse and/or through a
horizontal line which vents through the boilerhouse wall. We followed the pipe which carries the
ammonia gas to the boiler from the still and saw the pipe and valve which would be used to divert the
gas to the COG main if the boiler was inoperable. The valve was closed. See photo #16.
We then went to the battery cokeside shed to ascertain if any holes in the shed structure were
apparent. We stood underneath the side wall at approximately its midpoint. The guide car was located
nearby; several men were working on the bench near the eastern end of the battery. Daylight was
visible at many spots within the shed. Due to the darkness, dirtiness, and dangerousness of the space,
we could not quantify nor fully describe the gaps but many seemed to be located at the top of ovens
and within the ceiling of the shed. Mike observed daylight through gaps in the shed above ovens 91, 99
and 102. See photos #17 - #20.
We requested the pusher sheets (July 20 – present), Method 303 daily inspection sheets (July 18 –
present), and fugitive pushing emission Method 9 inspection sheets (July 10 – present) from Matt; he
supplied them electronically later that day and the on the following day. Matt offered to provide these
sheets weekly with the COMS data.
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Photos:

Photo 1 - Oven door inspection board.

West end of
pushing shed

Coke side bench
with tracks for
guide car.

Photo 2 – The west end of the coke side bench. The hot car is beyond the right side of the photograph.
The vertical metal sheets are the west end of the pushing shed (for emissions control). Note equipment
on the guide car tracks (in the right foreground).
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Photo 3 – Looking out the west end of the pushing shed. The locomotive for the hot car is on the left.
The three rails in the upper right provide the electric power for the guide car. Note the large opening in
the end of the shed.

Photo 4 – Photo taken from the coke side bench area. Emissions from the west end of the pushing
shed. The emissions were not from a push.
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Photo 5 – Emissions escaping under the south wall of the pushing shed, near the west end of the shed.
Emissions were not from a push.

Photo 6 – Emission from an oven behind the guide car.
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Photo 7 – Coke side bench and guide car. Emissions lingering under shed roof. Note gray smoke in the
upper right of the photo by the lights.

Photo 8 – Replacement refractory blocks for reconstruction of oven 71-74 end flues.
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Photo 9 – Flames from oven behind pusher machine.

Photo 10 – Close-up of flames behind pusher machine.
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Photo 11 – West COG crossover, aka Crossover #2. Liquid was trickling from the bottom left side of the
square section of the crossover.

Photo 12 – TCC employees were working on the top of the COG collector main. Emissions from top of
the battery.
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Photo 13 – Ammonia still operating parameter log sheet.

Photo 14 – Weak ammonia liquor feed to ammonia still.
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Photo 15 – Ammonia still operating parameters read-outs and set point controls.

Photo 16 – Ammonia gas line from still to boiler, valve for diverting gas to the COG Main.
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Photo 17 – Pushing shed hole.

Photo 18 – Pushing shed holes (white area’s above ovens).
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Photo 19 – Pushing shed holes (above oven doors).

Photo 20 – Pushing shed holes.
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