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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
____________________________________
)
UNITED STATES OF AMERICA,
)
)
Plaintiff,
)
)
v.
)
)
CITY OF IRONWOOD, MICHIGAN
)
)
Defendant.
)
_____________________________________)

Civil Action No. 2:18-cv-195

CONSENT DECREE
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I.

BACKGROUND

1.
The United States of America (“United States”), on behalf of the Administrator of
the U.S. Environmental Protection Agency (“EPA”), filed a complaint in this matter pursuant to
Sections 106 and 107 of the Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. §§ 9606 and 9607 (“CERCLA”), seeking injunctive relief and
reimbursement of response costs incurred or to be incurred for response actions taken at or in
connection with the release or threatened release of hazardous substances at the Ironwood
Manufactured Gas Plant Site in Ironwood, Michigan (“the Site”).
2.
In response to the release or threatened release of hazardous substances at or from
the Site, EPA undertook response actions at the Site pursuant to Section 104 of CERCLA,
42 U.S.C. § 9604, and may undertake additional response actions in the future.
3.
In performing response actions at the Site, EPA has incurred response costs and
may incur additional response costs in the future.
4.
The United States alleges that the City of Ironwood is a responsible party
pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and is jointly and severally liable
for response costs incurred and to be incurred at the Site.
5.
The City of Ironwood does not admit any liability to the United States arising out
of the transactions or occurrences alleged in the Complaint.
6.
The United States has reviewed the Financial Information submitted by the City
of Ironwood to determine whether the City of Ironwood is financially able to pay all response
costs incurred and to be incurred at the Site. Based upon its review, and the City of Ironwood’s
representation that it does not have insurance coverage for environmental liabilities at the Site,
the United States has determined that the City of Ironwood has limited financial ability to pay for
response costs incurred at the Site.
7.
The United States and the City of Ironwood agree, and this Court by entering this
Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith,
that settlement of this matter without further litigation and without the admission or adjudication
of any issue of fact or law is appropriate and will avoid prolonged and complicated litigation
between the Parties, and that this Consent Decree is fair, reasonable, and in the public interest.
THEREFORE, with the consent of the Parties to this Decree, it is ORDERED,
ADJUDGED, AND DECREED:
II.

JURISDICTION

8.
This Court has jurisdiction over the subject matter of this action pursuant to
28 U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal
jurisdiction over the City of Ironwood. Solely for the purposes of this Consent Decree and the
underlying complaint, the City of Ironwood waives all objections and defenses that it may have
to jurisdiction of the Court or to venue in this District. The City of Ironwood shall not challenge
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entry or the terms of this Consent Decree or this Court’s jurisdiction to enter and enforce this
Consent Decree.
III.

PARTIES BOUND

9.
This Consent Decree is binding upon the United States and upon the City of
Ironwood and its successors and assigns. Any change in ownership or corporate or other legal
status, including but not limited to, any Transfer of assets or real or personal property, shall in no
way alter the status or responsibilities of the City of Ironwood under this Consent Decree.
IV.

DEFINITIONS

10.
Unless otherwise expressly provided in this Consent Decree, terms used in this
Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA
shall have the meanings assigned to them in CERCLA or in such regulations. Whenever terms
listed below are used in this Consent Decree or its appendices, the following definitions shall
apply:
a.
“Affected Property” means all real property at the Site and any other real
property, owned or controlled by the City of Ironwood, where EPA determines, at any time, that
access or land, water, or other resource use restrictions are needed to implement response actions
at the Site.
b.
“Consent Decree” shall mean this Consent Decree and all appendices attached
hereto. In the event of conflict between this Consent Decree and any appendix, the Consent
Decree shall control.
c.
“Day” or “day” shall mean a calendar day. In computing any period of time under
this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal or State
holiday, the period shall run until the close of business of the next working day.
d.
“DOJ” shall mean the U.S. Department of Justice and its successor departments,
agencies, or instrumentalities.
e.
“Effective Date” shall mean the date upon which the approval of this Consent
Decree is recorded on the Court’s docket.
f.
“Engineering Controls” or “ECs” shall mean the Engineering Controls or ECs
described in Paragraph 35 below and the Operation and Maintenance Agreement attached hereto
as Appendix A.
g.
“Environmental Protection Easement” shall mean the Declaration of Restrictive
Covenant and Grant of Environmental Protection Easement recorded with the Gogebic County
Register of Deeds at liber 561 page 8 on September 23, 2013, a copy of which is attached hereto
as Appendix B.
h.
“EPA” shall mean the U.S. Environmental Protection Agency and its successor
departments, agencies, or instrumentalities.
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i.
“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance
Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.
j.
“Financial Information” shall mean those financial documents identified in
Appendix C that the City submitted to EPA for review.
k.
“Interest” shall mean interest at the rate specified for interest on investments of
the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate
of interest shall be the rate in effect at the time the interest accrues. The rate of interest is subject
to change on October 1 of each year. Rates are available online at
https://www.epa.gov/superfund/superfund-interest-rates.
l.
“National Contingency Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.
m. “Paragraph” shall mean a portion of this Consent Decree identified by an Arabic
numeral or an upper or lower case letter.
n.

“Parties” shall mean the United States and the City of Ironwood.

o.
“Past Response Costs” shall mean all costs, including but not limited to direct and
indirect costs, that EPA or DOJ on behalf of EPA has paid at or in connection with the Site
through May 9, 2018, plus accrued Interest on all such costs through such date.
p.

“Plaintiff” shall mean the United States.

q.
“Records” shall mean records, reports, documents, or other information,
including records, reports, documents and other information in electronic form.
r.

“Section” shall mean a portion of this Consent Decree identified by a Roman

numeral.
s.
“Site” shall mean the Ironwood Manufactured Gas Plant Superfund Site,
encompassing approximately 2.1 acres, located in Ironwood, Michigan on two parcels of land
identified by Gogebic County Property Tax Identification Numbers 2752-21-477-010 and 275221-478-010. A map of the Site is attached hereto as Appendix D, and a survey description of the
Site is attached hereto as Appendix E.
t.
“Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a security
interest in, or where used as a noun, a sale, assignment, conveyance, or other disposition of any
interest by operation of law or otherwise.
u.
“United States” shall mean the United States of America and each department,
agency, and instrumentality of the United States, including EPA.
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V.

STATEMENT OF PURPOSE

11.
By entering into this Consent Decree, the mutual objective of the Parties is for the
City of Ironwood to make a cash payment, implement land use restrictions, and conduct
Operations and Maintenance at the Site to resolve its alleged civil liability for Past Response
Costs under Section 107 of CERCLA, 42 U.S.C. §§ 9606 and 9607, as provided in the
Covenants by Plaintiff in Section VIII below, and subject to the Reservations of Rights by
United States in Section IX below.
VI.

PAYMENT OF RESPONSE COSTS

12.
Payment of Past Response Costs. The City of Ironwood shall pay to EPA the
principal amount of $170,000.
a.
The payment shall be made within 30 days after the Effective Date and, if timely
paid, shall include no Interest.
b.
If the City of Ironwood fails to make the payment required by Paragraph 12.a
above by the required due date, Interest shall accrue on the unpaid balance from the Effective
Date through the date of payment.
13.
The City of Ironwood shall make payment through ACH at https://www.pay.gov
to the U.S. Department of Justice account, in accordance with instructions provided to the City of
Ironwood by the FLU of the U.S. Attorney’s Office for the Western District of Michigan after
the Effective Date. The payment instructions provided by the FLU will include a Consolidated
Debt Collection System (“CDCS”) number, which shall be used to identify all payments required
to be made in accordance with this Consent Decree. The FLU will provide the payment
instructions to:
Scott Erickson, City Manager
Memorial Building
213 South Marquette Street
Ironwood, MI 49938
ericksons@cityofironwood.org
(906) 932-5050
on behalf of the City of Ironwood. The City of Ironwood may change the individual to receive
payment instructions on their behalf by providing written notice of such change to DOJ and EPA
in accordance with Section XV below (Notices and Submissions).
14.
Deposit of Payment. The total amount to be paid pursuant to Paragraph 12 above
shall be deposited by EPA in the EPA Hazardous Substances Superfund.
15.
Notice of Payment. At the time of each payment, the City of Ironwood shall send
notice that payment has been made: (a) to EPA in accordance with Section XV below (Notices
and Submissions); (b) to DOJ by email or by mail in accordance with Section XV below
(Notices and Submissions); and (c) to the EPA Cincinnati Finance Center by email or by regular
mail at:
6
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Email:

cinwd_acctsreceivable@epa.gov

Regular mail:

EPA Cincinnati Finance Center
26 W. Martin Luther King Drive
Cincinnati, Ohio 45268

Such notice shall reference the CDCS Number, Site/Spill ID Number B5ZC, and DJ Number 9011-3-11704.
VII.
16.

FAILURE TO COMPLY WITH CONSENT DECREE

Stipulated Penalties

a.
If any part of the amount due to EPA under Paragraph 12 above (Payment of
Response Costs) is not paid by the required date, the City of Ironwood shall be in violation of
this Consent Decree and shall pay to EPA, as a stipulated penalty, in addition to the Interest
required by Paragraph 12 above, $500 per day that such payment is late.
b.
If the City of Ironwood does not comply with any requirement in Section XII
below (Property Requirements), the City of Ironwood shall be in violation of this Consent
Decree and shall pay to EPA, as a stipulated penalty, $1000 per violation per day of such
noncompliance.
c.
Stipulated penalties are due and payable within 30 days after the date of the
demand for payment of the penalties by EPA. All payments to EPA under this Paragraph shall be
identified as “stipulated penalties” and shall be made by ACH through https://www.pay.gov to
the EPA account. Payment shall reference the CDCS Number, Site/Spill ID Number B5ZC, and
DJ Number 90-11-3-11704
d.
At the time of payment, the City of Ironwood shall send notice that payment has
been made to EPA and DOJ as provided in Paragraph 15 above (Notice of Payment).
e.
Penalties shall accrue as provided in this Paragraph regardless of whether EPA
has notified the City of Ironwood of the violation or made a demand for payment, but need only
be paid upon demand. All penalties shall begin to accrue on the day after payment is due or the
day a violation occurs and shall continue to accrue through the date of payment or the final day
of correction of the noncompliance. Nothing in this Consent Decree shall prevent the
simultaneous accrual of separate penalties for separate violations of this Consent Decree.
17.
If the United States brings an action to enforce this Consent Decree, the City of
Ironwood shall reimburse the United States for all costs of such action, including but not limited
to costs of attorney time.
18.
Payments made under this Section shall be in addition to any other remedies or
sanctions available to Plaintiff by virtue of the City of Ironwood’s failure to comply with the
requirements of this Consent Decree.
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19.
Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive payment of any portion of the stipulated penalties that have
accrued pursuant to this Consent Decree. Payment of stipulated penalties shall not excuse the
City of Ironwood from payment as required by Section VI above (Payment of Response Costs)
or from performance of any other requirements of this Consent Decree.
VIII. COVENANTS BY PLAINTIFF
20.
Covenants for the City of Ironwood by United States. Except as specifically
provided in Section IX below (Reservation of Rights by United States), the United States
covenants not to sue or to take administrative action against the City of Ironwood pursuant to
Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), to recover Past Response Costs. These
covenants shall take effect upon the Effective Date. These covenants are conditioned upon the
satisfactory performance by the City of Ironwood of its obligations under this Consent Decree,
including but not limited to, payment of all amounts due under Section VI above (Payment of
Response Costs) and any Interest or stipulated penalties due thereon under Section VII above
(Failure to Comply with Consent Decree). These covenants are also conditioned upon the
veracity and completeness of the Financial Information and the representations regarding
insurance provided to EPA by the City of Ironwood, and the financial, insurance, and indemnity
certification made by the City of Ironwood in Paragraph 54 below. These covenants extend only
to the City of Ironwood and do not extend to any other person.
IX.

RESERVATIONS OF RIGHTS BY UNITED STATES

21.
The United States reserves, and this Consent Decree is without prejudice to, all
rights against the City of Ironwood with respect to all matters not expressly included within
Paragraph 20 above (Covenants for the City of Ironwood by United States). Notwithstanding any
other provision of this Consent Decree, the United States reserves all rights against the City of
Ironwood with respect to:
a.
Decree;

liability for failure of the City of Ironwood to meet a requirement of this Consent

b.
liability for costs incurred or to be incurred by the United States that are not
within the definition of Past Response Costs;
c.
liability for injunctive relief or administrative order enforcement under
Section 106 of CERCLA, 42 U.S.C. § 9606;
d.

criminal liability; and

e.
liability for damages for injury to, destruction of, or loss of natural resources, and
for the costs of any natural resource damage assessments; and
f.
liability based on the City of Ironwood’s transportation, treatment, storage, or
disposal, or arrangement for transportation, treatment, storage, or disposal of a hazardous
substance or a solid waste at or in connection with the Site, after signature of this Consent
Decree by the City of Ironwood.
8
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22.
Notwithstanding any other provision of this Consent Decree, the United States
reserves, and this Consent Decree is without prejudice to, the right to reinstitute or reopen this
action, or to commence a new action seeking relief other than as provided in this Consent
Decree, if the Financial Information or the insurance information provided by the City of
Ironwood, or the financial, insurance, or indemnity certification made by the City of Ironwood in
Paragraph 54 below, is false or, in any material respect, inaccurate.
X.

COVENANTS BY THE CITY OF IRONWOOD

23.
The City of Ironwood covenants not to sue and agrees not to assert any claims or
causes of action against the United States, or its contractors or employees, with respect to Past
Response Costs and this Consent Decree, including but not limited to:
a.
any direct or indirect claim for reimbursement from the EPA Hazardous
Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C.
§§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;
b.
any claim arising out of the response actions at the Site for which the Past
Response Costs were incurred, including any claim under the United States Constitution, the
Constitution of the State of Michigan, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to
Justice Act, 28 U.S.C. § 2412, or at common law; or
c.
any claim pursuant to Section 107 or 113 of CERCLA, 42 U.S.C. § 9607 or 9613,
or state law for Past Response Costs.
24.
Except as provided Paragraph 30 below, these covenants shall not apply in the
event the United States brings a cause of action or issues an order pursuant to any of the
reservations set forth in Section IX above (Reservations of Rights by United States), other than
in Section VII above (Failure to Comply with Consent Decree) or Paragraph 21.d above
(criminal liability), but only to the extent that the City of Ironwood’s claims arise from the same
response action or response costs that the United States is seeking pursuant to the applicable
reservation.
25.
Nothing in this Consent Decree shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. § 300.700(d).
XI.

EFFECT OF SETTLEMENT/CONTRIBUTION

26.
Nothing in this Consent Decree shall be construed to create any rights in, or grant
any cause of action to, any person not a Party to this Consent Decree. Except as provided in
Section X above (Covenants by the City of Ironwood), each of the Parties expressly reserves any
and all rights (including, but not limited to, pursuant to Section 113 of CERCLA, 42 U.S.C.
§ 9613), defenses, claims, demands, and causes of action that it may have with respect to any
matter, transaction, or occurrence relating in any way to the Site against any person not a Party
hereto. Nothing in this Consent Decree diminishes the right of the United States, pursuant to
Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue any such persons to
9
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obtain additional response costs or response action and to enter into settlements that give rise to
contribution protection pursuant to Section 113(f)(2).
27.
The Parties agree, and by entering this Consent Decree this Court finds, that this
Consent Decree constitutes a judicially-approved settlement pursuant to which the City of
Ironwood has, as of the Effective Date, resolved liability to the United States within the meaning
of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and is entitled, as of the Effective
Date, to protection from contribution actions or claims as provided by Section 113(f)(2) of
CERCLA, or as may be otherwise provided by law, for the “matters addressed” in this Consent
Decree. The “matters addressed” in this Consent Decree are Past Response Costs, and all
response actions taken or to be taken at or in connection with the Site by the United States or any
other person, except for the State; provided however that if the United States exercises rights
under the reservations in Section IX above (Reservations of Rights by United States), other than
in Section VII above (Failure to Comply with Consent Decree) or 21.d above (criminal liability),
the “matters addressed” in this Consent Decree will no longer include those response costs or
response actions that are within the scope of the exercised reservation.
28.
The Parties further agree, and by entering this Consent Decree this Court finds,
that the Complaint filed by the United States in this action is a civil action within the meaning of
Section 113(f)(1) of CERCLA, 42 U.S.C. § 9613(f)(1), and that this Consent Decree constitutes
a judicially-approved settlement pursuant to which the City of Ironwood has, as of the Effective
Date, resolved liability to the United States within the meaning of Section 113(f)(3)(B) of
CERCLA, 42 U.S.C. § 9613(f)(3)(B).
29.
The City of Ironwood shall, with respect to any suit or claim brought by it for
matters related to this Consent Decree, notify EPA and DOJ in writing no later than 60 days prior
to the initiation of such suit or claim. The City of Ironwood also shall, with respect to any suit or
claim brought against it for matters related to this Consent Decree, notify EPA and DOJ in
writing within 10 days after service of the complaint or claim upon it. In addition, the City of
Ironwood shall notify EPA and DOJ within 10 days after service or receipt of any Motion for
Summary Judgment, and within 10 days after receipt of any order from a court setting a case for
trial, for matters related to this Consent Decree.
30.
In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery of response costs, or other relief relating to the Site, the City
of Ironwood shall not assert, and may not maintain, any defense or claim based upon the
principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any contention that the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the Covenants by Plaintiff set forth in Section VIII.
XII.

PROPERTY REQUIREMENTS

31.
Agreements Regarding Access and Non-Interference. The City of Ironwood
shall, with respect to Affected Property provide the United States and its representatives,
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contractors, and subcontractors with access at all reasonable times to its Affected Property to
conduct any activity relating to response actions at the Site, including the following activities:
a.

Monitoring, investigation, removal, remedial or other activities at the Site;

b.

Verifying any data or information submitted to the United States;

c.

Conducting investigations regarding contamination at or near the Site;

d.

Obtaining samples;

e.

Assessing the need for, planning, implementing, or monitoring response actions;

f.
Inspecting and copying records, operating logs, contracts, or other documents
maintained or generated by the City of Ironwood or its agents, consistent with Section XIII
below(Access to Information);
g.

Assessing the City of Ironwood’s compliance with the Consent Decree;

h.
Determining whether the Affected Property is being used in a manner that is
prohibited or restricted, or that may need to be prohibited or restricted, under the Consent Decree
or Environmental Protection Easement; and
i.
Implementing, monitoring, maintaining, reporting on, and enforcing any land,
water, or other resource use restrictions regarding the Affected Property, including those
recorded in the Environmental Protection Easement.
32.
Environmental Protection Easement. The City of Ironwood shall comply with
all restrictions and responsibilities recorded in the Environmental Protection Easement (attached
hereto as Appendix B.)
33.
Operation and Maintenance. The City of Ironwood shall comply with all
operation and maintenance requirements set forth in in Appendix A, including those described in
Paragraph 34 - 41 below.
34.
Roles and Responsibilities. The City of Ironwood shall ensure that the
Engineering Controls implemented at the property by EPA remain in good condition and
protective of human health and the environment. The City of Ironwood shall undertake ongoing
maintenance and inspection of the property, including annual reporting of site conditions to
MDEQ as set forth in Appendix A. The City of Ironwood shall conduct groundwater monitoring
under the oversight and direction of MDEQ to evaluate the effectiveness of the removal action
and determine if additional response actions are needed.
35.
Engineering Controls. The City of Ironwood shall maintain, repair, and/or
replace if needed the following Engineering Controls at the Site:
a.
Rock Wall – A rock wall consisting of large diameter boulders was established
around the perimeter of the excavation implemented during the removal action. The rock wall
was established to prevent unauthorized access to the property by motor vehicles and to prevent
11
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the encroachment onto the property by adjacent property owners. The City of Ironwood shall
ensure that the rock wall remains in place on the property to deter ingress which may result in
damage to the soil cover and landscaping on the property.
b.
Vegetative Cover – Vegetative cover and trees were planted at the property to
stabilize surface soils following backfilling and grading of the excavation area. The City of
Ironwood shall ensure that the vegetative cover remains in place on the property to inhibit
erosion of the soil cover on the property.
c.
Exposure Barrier – The excavation completed on the property as part of the
removal action was backfilled and graded with up to 10 feet of non-contaminated backfill. The
non-contaminated backfill at the property establishes a buffer between residual contamination
present in the subsurface at the property and humans and animals accessing the property. The
City of Ironwood shall ensure that the soil exposure barrier remains in place on the property with
the surface contours maintained, and is not disturbed, to ensure the protection of human health
and the environment.
d.
Concrete Sealant – The concrete foundations associated with the former
gasometer pads at the property were left in-place and are present at the ground surface. An
opaque sealant was applied to the concrete pads to prevent contact with potential residual
contaminants present on the concrete surface. The City of Ironwood shall ensure that the sealant
remains on the concrete to ensure the protection of human health and the environment.
Alternatively, the City of Ironwood may cover the concrete foundations (gasometer pads) with
vegetation, if preferable for Site drainage.
e.
Rip Rap – Rip rap, or large diameter boulders were added to the existing rock
along the bank of the Montreal River. The rip rap was placed along the riverbank to prevent
erosion of the exposure barrier and vegetative cover near the river. The City of Ironwood shall
ensure that the rip rap remains in place on the property and is not disturbed, in order to ensure
that the exposure barrier and vegetative cover are not damaged by the water erosion during
seasonal fluctuations of the Montreal River.
f.
Groundwater Monitoring Wells – Five groundwater monitoring wells remain at
the property to allow for the long-term assessment of groundwater quality beneath the property.
The City of Ironwood shall protect the groundwater monitoring wells and ensure that they
remain functional and in place on the property.
g.
Permanent Marker – A permanent marker summarizing the remedial activities
implemented at the property and the restricted areas of the property was established in the
southeast corner of the property where it can be readily viewed by those approaching the
property from Ayer and Hemlock Streets. The City of Ironwood shall protect the permanent
marker from damage and vandalism and ensure that it remains at its original location on the
property. The content of the permanent marker is shown in Appendix F.
36.
Inspection Requirements. The City of Ironwood shall conduct visual inspections
at the property to evaluate conditions and to assess the integrity of the ECs outlined in the
Paragraph 35 above. Inspections will include documentation, in writing, of the general
12
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appearance of the property, while ensuring that unauthorized stockpiling or dumping,
unauthorized excavation, and unauthorized vehicular access are not occurring. The City of
Ironwood shall document the conditions observed in inspections using the form attached in
Appendix A.
37.
The City of Ironwood shall complete the inspections required in Paragraph 36
above in accordance with the following frequencies:
a.
Monthly Inspections – The City of Ironwood shall inspect the Site on a monthly
basis to ensure that ECs on the property remain intact and that physical alterations have not
occurred at the property. Inspections shall be conducted in accordance with the attached
inspection form.
b.
Weather-related Inspections – The property is located in the flood plain of the
Montreal River and is subjected to the erosive forces of seasonal runoff and flooding. The City
of Ironwood shall inspect the property as seasonal conditions dictate, but not less than every two
weeks during spring melt events. In addition, the City of Ironwood shall inspect the Site
following any storm event that results in more than 1 inch of rainfall in a 24-hour period.
38.
During each inspection, the inspector(s) will complete a new inspection form
(monthly or weather-related). Observed deficiencies shall be recorded on the inspection forms
and maintenance actions shall be recommended. If maintenance actions are required, the City of
Ironwood shall implement them within 30 days of the inspection. Typical maintenance
requirements are summarized in Paragraph 40 below. Prior to conducting an inspection pursuant
to Paragraphs 36-37 above, the inspector(s) will review previous inspection forms and
maintenance records.
39.
The City shall maintain the inspection forms and maintenance records in the
Ironwood City Clerk’s office for five years.
40.
Maintenance Requirements. The City of Ironwood shall complete maintenance
activities at the property on a regular basis to ensure that the property is aesthetically acceptable
and to mitigate deficiencies identified during inspections. The following provides a summary of
typical routine maintenance activities that the City of Ironwood shall complete at the property.
a.
Landscaping – The City of Ironwood shall mow the vegetative cover at the
property on a monthly basis or as warranted by seasonal conditions. The City of Ironwood shall
maintain trees and shrubs to ensure that fallen branches or uprooted stumps do not expose
contaminated soil or create dams along the river resulting in flooding and erosion of the property.
b.
Seeding – The City of Ironwood shall complete seeding at the property as needed
to ensure that the vegetative cover at the property remains intact. The City of Ironwood shall reseed and water, as appropriate to ensure that the vegetative cover is restored, bare areas of the
property resulting from erosion, recreational activities, or trespass.
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c.
Rock Wall Maintenance – The City of Ironwood shall maintain the rock wall
along the property limits to ensure that unauthorized access is not permitted. If boulders are
moved or are found to be ineffective at preventing vehicular access then the City of Ironwood
shall place additional boulders, or a suitable alternative, to mitigate the deficiency.
d.
Sealant Application – The City of Ironwood shall apply sealant to the concrete
foundations as needed to ensure they are protected and free of exposed residual contamination.
The City of Ironwood shall seal or paint bare areas of the foundations resulting from erosion,
recreational activities, or trespass to ensure that the integrity of the sealant is restored.
Alternatively, the City of Ironwood may cover the concrete foundations (gasometer pads) with
vegetation, if preferable for Site drainage.
e.
Burrows and Erosion – The property is located in the flood plain of the Montreal
River and is subjected to the erosive forces of seasonal runoff and flooding. In addition,
burrowing animals may cause damage to the exposure barrier. In either case, the City of
Ironwood shall restore the exposure barrier with clean granular fill to ensure that residual
contamination is not exposed. The City of Ironwood shall complete restoration of eroded or
damaged areas of the exposure barrier as needed.
41.
Groundwater Sampling. The City of Ironwood shall collect representative
groundwater samples from monitoring wells 2, 3, 4, and 5 (shown on Appendix D) through 2022
utilizing MDEQ approved low flow sampling procedures, including the purging of each well
until applicable water quality parameters stabilize immediately prior to sample collection. Each
sample shall be collected in suitable sealable containers supplied by a certified laboratory.
Samples shall be preserved per laboratory instructions and delivered to the laboratory within the
required temperature range. A minimum of one duplicate shall also be collected during each
sampling event. Purge water and any other investigative derived waste shall be properly disposed
of off-site. Samples shall be analyzed by a certified laboratory as indicated in the attached form
(found in Appendix A).
42.
The City of Ironwood shall submit a sampling plan and sampling schedule to
MDEQ no later than May 15 of each year. The City of Ironwood shall submit results of sampling
within 30 days of receipt. MDEQ will reevaluate the need for annual sampling after reviewing
the 2022 results.
43.
Notice to Successors-in-Title. On September 23, 2013, the City of Ironwood
recorded the Environmental Protection Easement. The Environmental Protection Easement
provides a description of the real property, identifies restrictions on land use on the property and
provides notice that EPA selected a removal action for the Site in an Action Memorandum dated
August 9, 2012.
44.
The City of Ironwood shall, prior to entering into a contract to Transfer its
Affected Property, or 60 days prior to Transferring its Affected Property, whichever is earlier:
a.
the Site; and

Notify the proposed transferee that EPA performed a response action regarding
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b.
Notify EPA of the name and address of the proposed transferee and provide EPA
with a copy of the notice that it provided to the proposed transferee.
45.
In the event of any Transfer of the Affected Property, unless the United States
otherwise consents in writing, the City of Ironwood shall continue to comply with its obligations
under the Consent Decree.
46.
Notwithstanding any provision of the Consent Decree, the United States retains
all of its access authorities and rights, as well as all of its rights to require institutional controls,
including enforcement authorities related thereto, under CERCLA and any other applicable
statute or regulations.
XIII. ACCESS TO INFORMATION
47.
The City of Ironwood shall provide to EPA, upon request, copies of all records,
reports, documents, and other information (including records, reports, documents, and other
information in electronic form) (hereinafter referred to as “Records”) within its possession or
control or that of its contractors or agents relating to activities at the Site or to the
implementation of this Consent Decree, including, but not limited to, sampling, analysis, chain of
custody records, manifests, trucking logs, receipts, reports, sample traffic routing,
correspondence, or other documents or information regarding the Site.
48.
Privileged and Protected Claims. The City of Ironwood may assert that all or
part of a Record is privileged or protected as provided under federal law, provided they comply
with Paragraph 49, and except as provided in Paragraph 50.
49.
If the City of Ironwood asserts a claim of privilege or protection, it shall provide
Plaintiff with the following information regarding such Record: its title; its date; the name, title,
affiliation (e.g., company or firm), and address of the author, each addressee, and of each
recipient; a description of the Record’s contents; and the privilege or protection asserted. If a
claim of privilege or protection applies only to a portion of a Record, the City of Ironwood shall
provide the Record to Plaintiff in redacted form to mask the privileged or protected information
only. The City of Ironwood shall retain all Records that it claims to be privileged or protected
until the United States has had a reasonable opportunity to dispute the privilege or protection
claim and any such dispute has been resolved in the City of Ironwood’s favor.
50.

The City of Ironwood may make no claim of privilege or protection regarding:

a.
any data regarding the Site, including but not limited to, all sampling, analytical,
monitoring, hydrogeologic, scientific, chemical, radiological, or engineering data, or the portion
of any other Record that evidences conditions at or around the Site; or
b.
the portion of any Record that the City of Ironwood is required to create or
generate pursuant to this Consent Decree.
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51.
Notwithstanding any provision of this Consent Decree, the United States retains
all of its information gathering and inspection authorities and rights, including enforcement
actions related thereto, under CERCLA and any other applicable statutes or regulations.
XIV. RETENTION OF RECORDS
52.
Until 10 years after the Effective Date, the City of Ironwood shall preserve and
retain all non-identical copies of Records now in its possession or control or that come into its
possession or control, that relate in any manner to its liability under CERCLA with respect to the
Site. Each of the above record retention requirements shall apply regardless of any municipal
retention policy to the contrary.
53.
At the conclusion of the record retention period, the City of Ironwood shall notify
EPA and DOJ at least 90 days prior to the destruction of any such Records, and, upon request by
EPA or DOJ, and except as provided in Paragraph 48 (Privileged and Protected Claims), the City
of Ironwood shall deliver any such Records to EPA.
54.
The City of Ironwood certifies that, to the best of its knowledge and belief, after
thorough inquiry, it has:
a.
not altered, mutilated, discarded, destroyed or otherwise disposed of any Records
(other than identical copies) relating to its potential liability regarding the Site since notification
of potential liability by the United States or the State, and that it has fully complied with any and
all EPA and State requests for information regarding the Site and the City of Ironwood’s
financial circumstances, including but not limited to insurance and indemnity information,
pursuant to Sections 104(e) and 122(e)(3)(B) of CERCLA, 42 U.S.C. §§ 9604(e) and
9622(e)(3)(B), 42 U.S.C. § 6927, and state law;
b.
submitted to EPA Financial Information that fairly, accurately, and materially sets
forth its financial circumstances, and that those circumstances have not materially changed
between the time the Financial Information was submitted to EPA and the time the City of
Ironwood executes this Consent Decree; and
c.
fully disclosed any information regarding the existence of any insurance policies
or indemnity agreements that may cover claims relating to cleanup of the Site, and submitted to
EPA upon request such insurance policies, indemnity agreements, and information.
XV.

NOTICES AND SUBMISSIONS

55.
Whenever, under the terms of this Consent Decree, notice is required to be given
or a document is required to be sent by one party to another, it shall be directed to the individuals
at the addresses specified below, unless those individuals or their successors give notice of a
change to the other Parties in writing. Except as otherwise provided, notice to a Party by email
(if that option is provided below) or by regular mail in accordance with this Section satisfies any
notice requirement of the Consent Decree regarding such Party.
As to DOJ by email:

eescasemanagement.enrd@usdoj.gov
Re: DJ# 90-11-3-11704
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As to DOJ by mail:

EES Case Management Unit
U.S. Department of Justice
Environment and Natural Resources Division
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ # 90-11-3-11704

As to EPA:

Director
Superfund Division (SR-6J)
U.S. Environmental Protection Agency, Region 5
77 West Jackson Blvd.
Chicago, IL 60604
with a copy to:
Office of Regional Counsel (C-14J)
U.S. Environmental Protection Agency, Region 5
77 West Jackson Blvd.
Chicago, IL 60604

As to The City of Ironwood:City Manager
Memorial Building
213 South Marquette Street
Ironwood, MI 49938
XVI. RETENTION OF JURISDICTION
56.
This Court shall retain jurisdiction over this matter for the purpose of interpreting
and enforcing the terms of this Consent Decree.
XVII. INTEGRATION/APPENDICES
57.
This Consent Decree and its appendices constitute the final, complete and
exclusive agreement and understanding among the Parties with respect to the settlement
embodied in this Consent Decree. The Parties acknowledge that there are no representations,
agreements, or understandings relating to the settlement other than those expressly contained in
this Consent Decree. The following appendices are attached to and incorporated into this
Consent Decree:
Appendix A is Operation and Maintenance Agreement for the Site.
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Appendix B is a copy of the Environmental Protection Easement.
Appendix C is a list of the financial documents submitted to EPA by the City of
Ironwood.
Appendix D is a map showing the Site.
Appendix E is a survey description of the Site.
Appendix F shows the content of the permanent marker at the Site.
XVIII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
58.
This Consent Decree shall be lodged with the Court for a period of at least
30 days for public notice and comment. The United States reserves the right to withdraw or
withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations that indicate that this Consent Decree is inappropriate, improper, or inadequate.
The City of Ironwood consents to the entry of this Consent Decree without further notice.
59.
If for any reason this Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties.
XIX. SIGNATORIES/SERVICE
60.
Each undersigned representative of the City of Ironwood and the Assistant
Attorney General, U.S. Department of Justice, Environment and Natural Resources Division,
certifies that he or she is authorized to enter into the terms and conditions of this Consent Decree
and to execute and bind legally such Party to this document.
61.
The City of Ironwood agrees not to oppose entry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree, unless the United States has notified
the City of Ironwood in writing that it no longer supports entry of the Consent Decree.
62.
The City of Ironwood shall identify, on the attached signature page, the name and
address of an agent who is authorized to accept service of process by mail on behalf of that Party
with respect to all matters arising under or relating to this Consent Decree. The City of Ironwood
hereby agrees to accept service in that manner and to waive the formal service requirements set
forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this
Court, including but not limited to, service of a summons. The Parties agree that the City of
Ironwood need not file an answer to the complaint in this action unless or until the Court
expressly declines to enter this Consent Decree.
XX.

FINAL JUDGMENT

63.
Upon entry of this Consent Decree by the Court, this Consent Decree shall
constitute the final judgment between and among the United States and the the City of Ironwood.
The Court enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.
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SO ORDERED THIS ___ DAY OF _________, 2018.
___________________________________
United States District Judge
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Signature Page for Consent Decree Regarding Ironwood Manufactured Gas Plant Superfund Site
FOR THE UNITED STATES OF AMERICA:

KAREN DWORKIN
Deputy Chief
U.S. Department of Justice
Environment and Natural Resources Division
Environmental enforcement Section

L~Y[JR~N D. GRADY
Trial Attorney
U.S. Department of Justic
Environment and Natural Resources Division
Environmental Enforcement Section
P.O. Box 7611
Washington, D.C. 20044-7611
ANDREW B. BIRGE
Acting United States Attorney
Western District of Michigan
NICOLE L. MAZZOCCO
Assistant United States Attorney
Western District of Michigan
330 Ionia Avenue, N.W.
Suite 501
Grand Rapids, MI 49503-2549

Dated: ~ y ~`' t

I
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Signature Page for' Consent Decree Regarding Ironwood Manufactured Gas Plant Superfund Site

FOR DEFENDANT CITY OF IRONWOOD,MICHIGAN:

ro-~-i~
Dated

Name (print): Annet e aLio-Burch 11
Mayor
Title:
Address: 213 S. Marquette St.
Ironwood, MI 49938

Agent Authorized to Accept Service on Behalf of Above-sig ed Party:
Name:
Title:
Address:
Phone:
Email:
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Karen M. Gullan, City Clerk
213 S. Marquette St., Ironwood, MI
49938
C 906)932-5050 x121
gullank@cityofironwood.org
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United States v. City of Ironwood
Consent Decree - Appendix A

Operation and Maintenance Agreement
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United States v. City of Ironwood
Consent Decree - Appendix B

Environmental Protection Easement
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United States v. City of Ironwood
Consent Decree - Appendix C

Financial Documents Submitted to EPA by the City of Ironwood
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City of Ironwood Financial Documents Submitted to EPA for Ability-to-Pay Analysis
1.

Ability-to-Pay Analysis Financial Information provided by City of Ironwood

2.

Audited Financial Statements, Required Supplemental Information, Other Financial
Information, and Supplemental Reports dated June 30, 2016

3.

City of Ironwood General Appropriations Act for fiscal year 2017-2018

4.

USDA Supplemental Customer Information for City of Ironwood for fiscal year ending
June 30, 2017

5.

City of Ironwood Capital Improvement Plan for ‘17/’18 through ‘21/’22

6.

Sidewalk Policy Memo with accompanying exhibits, dated August 9, 2017

7.

Cost Estimates for Street Improvements

8.

Executive Summary of Wastewater Asset Management Plan, dated July 2017

9.

Page A-12 of Ironwood Comprehensive Plan Update, dated Summer 2014 and House
Demo Locations map for 2007-2017

10.

City Employee Count History

11.

Amount of Revenue Sharing Lost Since 2002 - Printout from SaveMICity.org dated
August 24, 2017

12.

MERS Assumption Changes – tables provided by City of Ironwood and selected pages
from CBIZ Retirement Plan Services document

13.

City of Ironwood Proposed Budget Schedule and General Appropriate Act for Fiscal
Year 2015-2016 with Budget Report for City of Ironwood dated August 31, 2015
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United States v. City of Ironwood
Consent Decree - Appendix D

Site Map
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PREPARED FOR:
LATA-KEMRON Remediation, LLC
2424 Louisiana Boulevard NE
Suite 400
Albuquerque, NM 87100

PLAT OF SURVEY
IRONWOOD MGP SITE
LOTS 1-6, BLOCK 5 AND LOTS 3-7 AND THE WEST
HALF OF LOT 8, IN BLOCK 6, ALL IN THE CANAL
COMPANY'S ADDITION TO THE CITY OF IRONWOOD,
IN THE SE1/4-SE1/4, SECTION 21,
TOWNSHIP 47 NORTH, RANGE 47 WEST,
CITY OF IRONWOOD, GOGEBIC COUNTY, MICHIGAN.
0

15

30

60

-HORIZONTAL DATUM BASED ON MICHIGAN
STATE PLANE COORDINATES, NORTH ZONE.
-VERTICAL DATUM BASED ON NAVD88.

NOTES:
1. RIGHT-OF-WAY OF WATER STREET HAS NOT BEEN
VACATED PER CITY OF IRONWOOD.
2. NO EASEMENT ON RECORD FOR THE GAS LINE ALONG
EAST PROPERTY LINE PER XCEL ENERGY. FRANCHISE
AGREEMENT TO BE LOCATED IN THE STREET
RIGHT-OF-WAY (NOW VACATED).

CERTIFICATE OF SURVEY
I HEREBY CERTIFY THAT SAID SURVEY AND
THE ABOVE MAP WERE MADE IN ACCORDANCE
WITH ACCEPTABLE PROFESSIONAL
STANDARDS AND THAT THE INFORMATION
CONTAINED THEREON IS, TO THE BEST OF
MY KNOWLEDGE, INFORMATION AND BELIEF,
A TRUE AND ACCURATE REPRESENTATION THEREOF.
RONALD K. JACOBSON,

P.S. NO. 46671

7/25/2013

NOTE: ALL DIMENSIONS ARE IN INTERNATIONAL FEET.
COLEMAN ENGINEERING COMPANY
DRAWN BY: A. MCRAE
DATE: 7/25/2013
FB# 474
SHEET 1 OF 1

ENGINEERING-SURVEYING-GEOTECHNICAL
200 East Ayer Street
Ironwood, MI 49938
Phone: (906) 932-5048
Fax: (906) 932-3213
www.coleman-engineering.com
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United States v. City of Ironwood
Consent Decree - Appendix E

Survey Description of the Site
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United States v. City of Ironwood
Consent Decree - Appendix F

Content of the Permanent Marker at the Site
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