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December 15, 2017

The Honorable Charles E. Schumer
Minority Leader

United: States Senate

Washington, DC 20510

Re:  United .S‘rafes V. Sla{ten 865 F.3d 767 (D.C C, Cir. 2017)
Dear Mr. Leader:

Consistent with 28 U.S.C. 530D, I write to call your attention to the above-referenced
decision of the United States Court of Appeals for the District of Columbia Circuit. A copy of
the decision is enclosed.

The defendants in these consolidated cases were members of a 19-man Blackwater
Worldwide convoy that was involved in a tragic unprovoked shooting in Baghdad’s Nisur
Square in 2007, in which 32 noncombatant Iraqi citizens were killed or wounded, The three
defendants, among others, were charged with several crimes for their involvement in the
shooting. BEach was convicted of between 6.and 13 counts of voluntary manslavghter; between

11 and 17 counts of attempted manslaughter; and one count of using or discharging a
machinegun or destructive device in relation to a crime of vmlence in violation of 18 U S.C.

924(c)(1Y(B)(D.

At the-time of the shooting, each count of voluntary manslaughter carried a maximum
sentence of 10 years of imprisonment, 18 U.S.C, 1112(b) (2007), and each count of attempted
manslaughter carried a maximum sentence of seven years of tmprisonment, 18 U.S.C. 1113,
Accordingly, for their various manslaughter and attempted manslaughter convictions, the
defendants faced statutory-maximum sentences of between 137-and 249 years-of imprisonment.
Separately, the defendants’ Section 924(c) convictions carried a mandatory minimum
consecutive sentence of 30 years of imprisonment.

The district court senténced each defendant to an aggregate sentence of 30 years plus one
day in prison, Given “the serious nature of the offense,” the court was “very satisfied with a 30-
year sentence,” which was the minimum required by the Section 924(c) count, Sent, Tr, 154
(Apr. 13, 2015). Butit did not feel that “in light of the background of the individuals it’s
necessary to go greater.” Ibid. |



On appeal, the defendants challenged their sentences on the ground that the imposition of

a 30-year mandatofy sentence under Section 924(c) in these circumstances violates the Eighth
- Amendment because it is grossly dzsplopm'tlonate to their culpability for using government-
issued weapons in a war zone. The court of appeals agreed, concluding that this is the )
“exceedingly rare” case in which the i imposition of a 30-year mandatory sentence under Section
924(c) constitutes “cruel and unusual punishment” under the Eighth Amendment. 865 F.3d at
812, Although the court agreed that the defendants’ “predicate crimes” of manslaughter and
attempted manslaughter were “very serious offenses,” it excluded those crimes from its
constitutional analysis. See ibid. It then réasoned that “there is no evidence Congress intended
for Section 924(c) to be apphed against those required to be armed with dangerous guns who
discharge their weapons in a war zone.” Id. at 813. The court thus concluded that this “rare
case” exhibited a “gross disproportionality” between the defendants’ sentences and their -
culpability. Id. at 815-816. It vacated the three defendants’ sentences and remanded for =
resentencing. /d. at 820. (The court of appeals separately vacated a fourth defendant’s
conviction on evidentiary grounds and remanded for a new trial. See id, at 801-811.) Judge
Rogers dissented on the constitutional question, arguing that the defendants’ 30-year Section
924(0) sentences were not “freestanding sentences distinct from the one-day sentences on the
remaining manslaughter and attempted manslaughter convictions.” 7d, at 831, Rather, the
district court had crafted 30-year-and- a~day sentencing packages, which were “not
disproportionate to the defendants’ crimes,” /d. at 832.

After the court of appeals 1ssued its decmwn, the government filed a petition for
rehearing en banc, arguing, inter alia, that the court failed to consider the defendants’ serious
manslaughter convictions and their entire sentencing package, as the Supreme Court recently
instructed in Dean v. United Srates, 137 S. Ct 1170 (2017) The pentlon for rehearing en banc
was demed ' -

 The Department of J ustlce has defended the constxtutlonaiity of Sect10n 924(0), mcludmg
as apphed in this case. This case, however, does not present a suitable candidate for Supreme -
~ Court review, for at least two reasons. First, the court of appeals’ decision should not affect
future applications of Section 924(c). The court repeatedly underscored the factual uniqueness
of this case-—emphasizing that the defendants had operated in a war zone under extremely
dangerous circumstances and had used weapons enfrusted to them by the U.S. government, Asa
-result, the court of appeals’ reasoning should not apply to future cases presenting different
factual circumstances. Second, Supreme Court review likely will have little case- specific
benefit, because on remand the district cotrt can 1mpose the same or similar sentences, As -
discussed above, the defendants face statutory maximums well above their 30-year-and-a-day
sentences, even excluding the Section 924(c) convictions altogether. Although their Sentencing
Guidelines range on the manslaughter and attempted manslaughter counts is 151 to 188 months,
the government previously argued for an upward departure in light of the gravity of the
defendants’ crimes and the applicable Guidelines piovision’s failure to account for the high
numbers of victims., The district court, which carefully considered the defendants’ overall
- sentences during the original sentencing proceeding, would thus have the ability to impose the
same sentences, or nearly the same sentences, w1thout the apphcatlon of the 30-year mandatory
sentence under Section 924(0)



A petition for a writ of certiorari would be due on February 4, 2018. Please let me know |
if we can be of further assistance in this matter.

Sincerely,

Né¢el J. Hrancisco
icitof General

Enclosure
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gaining units remained appropriate at
~ CNN. The answer to hoth questions is yes.

That raises a natural question: If CNN ‘
is a suceessor employer, why does if mat- .

ter which way CNN qualifies as a succes-
sor employer? Money. Lots of money. As

noted above, finding CNN a suecessor em- |

ployer under the traditional test would
have dramatically different -consequences
in terms of the remedies available in this
case. In particular, under the traditional
test, CNN would be subjeet o .an obli-
gation to bargain with the union going
forward. Under the diserimination finding,
howevér, CNN could also be lable for fens
of millions of dollars of back pay to for-

mey VS employees. So if CNN~ quahﬁes'

as a .successor employer only under the

traditional test and not under the diserimi- -

nation test, that would make a huge differ-
ence in the real world. Under my view on
the merits of the successor-employer issue,
which was also Member Miscimarra's view,
CNN qualifies as a successor employer
only under the traditional test. I would
therefore remand to the Board for it to re-
determine the appropriate remedies asso-

clated with the proper successor-employer '

conclugion.

" Bottom line: In ‘my view, the Board
jumped the rails in its analysis of both the

joint-employer and the successor-employer
~issues. -
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UNITED STATES of America, A}ipellee
. v‘. N
Nicholas Abram SLATTEN, Appellant

"No. 15-3078
Consolidated with 15-30T9
15-3080
15-3081

United States Court of Appeals,
District of Columbia Cireuit.
“Argued January 17, 2017

Decided August 4, 2017
Background: Three defendants were con-

vieted after jury trial in the United States

Distriet Court for the District of Columbia,.
Nos, 1:08-cr-00860-1, 1:08-cr-00360-3, 1:08-

¢r-00360-4, and 1:314-cr-00107-1, of volun- .

tary manslaughter, attempted manslaugh-
ter and using and discharging a firearm in
relation to a crime of violence, and fourth -
defendant. was convicted of first-degree
murder, Defendants appealed.

‘Holdings: The Court of Appeals héld that:

(1) defendants’ employment for security
contractor “related’ to” earrying out
Depaxtment of Defense’s (DOD) mis-
sion in Irdq and, thus, supported juris-

- diction under Military. Extraterritorial
Jurisdiction Act (MEJA);

(2) Distriet Court for the Distriet of Co-

" Tumbia was proper venue for prosecu-
twns, :

(3). District Court dld not abuse its disere-

tion by denying motions for new trial
based on newly discovered evidence;’

" (4) evidence supported most of defendant’s

convictions;

(6} Defendant’s 1e-1nd1ctment for first-de-
gree murder, did not constitute vindie-
tive prosecution violative of Fifth
Amendment's Due. Process Clause, '

() Dlstnct Court’s clear error in deter-

mining co-defendant’s statements that
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he fired first shots in attack were not
admissible under-residual exception to
hearsay rule required reversal of con-
. vietion and remand for new trial;
(T District Court abused its diseretion by
denying defendant’s motion to sever in

_ prosecution for first-degree murder :

and

imposition of mandatory sentences of
30 years' imprigonment was digpropor-
tionate as-applied to defendants, in vio-

o

@

lation of prohibition against crnel and -

unusual  punishment under nghth
Amendment.

Affirmed in part, vacated in part, and re-
manded for resentencing. L
Henderson, Circuit Judge, issued opinion
eoneutring in part.

Rogérs, Cireuit Judge, issued opinion con-
curring in part and dissenting in part,
Brown, Cirenit Judge, issued opinion con-
curring in part and dissenting in part.

1. Criminal Law &=97(4) _
In.defendants’ progecutions for volun-
tary manslaughter, attempted manslaugh-
ter, using and discharging a firearm in
relation to a erime of violence, and f’rst-
degree murder, defendants’ employment
- for security eontractor “related to™ carry-
ing out Department of Defenge’s (DOD)
misgsion in Irag and, thus, supported juris-
_diction under Military. Extraterritorial Ju-
risdiction Act (MEJA); DOD’s mission was
to rebuild Irag, ineluding the fostering of
economic and political stability, defen-
dants' employnient supported DOD’s ex-

panded miission at time of underlying at- - .
6, Crimindl Law @»97(.5)'

tack at traffic circle in downtown Baghdad,

defendants’ contracts required them to.

complete  unspecified  security-related
‘duties vequested by contractor or Depart~

ment of State in support of mission, and

. employment allowed military personnel
previously responsible for providing secu-
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rity to coizcentra_te exclusively on rebujld-
ing " teission. 18 US.CA.
§ 3267(1)(A)EGINII). T

See publication Words and Phrases

" for other judicial constructions and

‘definitions.
2. Statutes &=1318

The rule of lenity applies only if, after
considering text, structure, history, and

purpose, there remains s grievous ambigu-
ity or uncertainty in the statute such that

a Court must simply guess as to what
Congress intended. :

3. Statutes ¢=1318

The rule of lenity in statutory inter-
pretation comes into operation at the end
of the process of construing what Congress
has expresged, not at the beginning as an
overriding consideration of bemg lenient bo
wrongdoers

4, Criminal Law =119 . .
Whether -the digtriet court properly
instructed the jury in eriminal prosecution
is a ‘question of law that reviewed de novo
by the Court of Appeals; the Couxt. of
Appeals' responsxbillty on review is to de-
termine’ whether, taken as a whole, the

.instructions accurately state the governing -
. law and pwwde the jury with sufficlent
' 'understandm_g of the i issues and appheable ‘

standards

b. Jury @31.-3(1)

An improper jury ‘in_struction on an_ " :

element ‘of an offense violates the Sixth
Amendment’s jury trial guarantee. U.8.'
Const. Afnend, 6.

Under Military Extraterritorial Juris-

“diction Act (MEJA), “employed by the

Armed Forces outside the United States”
included not only a direet employee or
contractor of Armed Forces of United
States, but also contractor or employee of
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contractor of any federal agency to extent
such employment related to supporting the
mission of Department of Defense (DOD)
overseas. 18 US.C.A. §§ 3261 8267,

7. Criminal Law ¢=564(2) _
The government bears the burden of

establishing by a preponderance of the

evidence that venue ig proper with respect

to each count charged against the defen-

dant in criminal prosecution,

8. Criminal Law ¢=1144.13(7)
When reviewing whether venue was

properly established in eriminal prosecu-

tion, the Court of Appeals-views the evi-
dence in the light most favorable to the
government.

.9 Cnmmal Law &=114 -

* Non-party turret gunner who fired in
- Baghdad, Iraq shootings that. injured or

Irilled at least 81 Iraqi civilians was “ar-.

_rested” after entering into ‘plea agreement
with  government and traveling from his
California. home to District of Columbia
and, thus, District Court for the District of

Columbie was proper venue for three de-

fendants’ prosecutions for voluntary man-
slaughter, attempted manslaughter and us-
ing and discharging a firearm in relation to
a erime of violence, and fourth defendant’s
. prosecution for first-degree murder; Dis-
trict Court jssued arrest warrant for non-
. party and on same day he was arrested in

District of Columbia and formally booked,

and he understood himself to be under

" arrest when he was seized upon arrival. ,

* U.8. Const. Amend. 4; 18 US.C.A. § 3288

See publication Words and Phrases
for .other judicial constructions and
definitions,

10. Axrrest &=57.3

- An arrest can either be carried out
with physical force against a suspect or,
where that is absent, submission to.the
assertion of authority.

- offender”

. Crim. P 33.

11. Criminal Law @114

Non-party turret: gunner who fired in
Baghdad, Irag shootings that injured or
killed at least 31 Iraqi civilians, was “joint
with four defendants in shoot-
ings and, thus, District Court for the Dis-
triet of Columbid was proper venue for
three defendants’ prosecutions for volun-
tary manslaughter, attempted manslangh-
ter and using and discharging a firearm in
relation to a crime of violence, and fourth
defendant’s prosecution for first-degree -
murder; gonner was present at shootings
as member of security eenfractor’s team,
he persistently opened fire in all directions

- on civilians during attack, he participated

in same series of acts or transactions that
gave rige to prosecutions, and government

‘would be required to present same evi-

dence and rvely upon same testimony from
same witnesses as they would for other
defendants.- 18 U.8.C.A. § 3288; Fed. R.

Crim. P, 8(b). '

12. Criminal Law &=737(2)

Venue ‘becomes a jury guestion in
criminal prosecution if a defendant raises a
genuing issue of material fact regarding
venue. B
13. Cnmmal Law €=938(1)

Trial courts have broad dlscretmn
when deciding whether to.grant a new trial

based on newly-discovered evidence. - Fed
R. Crim. P. 33(b)1).

14. Crmunal Law @=1156(1)

A district court’s denial of a motion
for new trial is reviewed for abuse of dis.
eretion by the Court of Appeals Fed. R,

15. Criminal Law ¢=938(1)
In order te obtain a new trial’ beeause

" of newly- discovered evidenee, the party

seeking a new trial must prove: (1) the
ev1dence was discovered after the trial; (2)


https://relati.on
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the party acted diligently in its attempts to
procure the newly-discovered evidence; (3)
the evidence relied on is not merely cumu-
lative or impeaching; (4) the evidence is

material to the issues involved in the case;

and (5) the evidence is of ‘such nature that
in a new trial it would probably produce an
acquittal. Fed. R. Crim. P."38(k)(1).

- 16. Criminal Law &=2942(1), 945(1)

When perjury by a prosecution wit-
ness is diseovered after trial and when the
prosecution did not know of the perjury
until then, a defendant iz entitled to 3 new
trial only if he can prove he would proba-
. bly be acquitted on retnal Fed. R, Crim.
- P, 33(b)(1).

17. Sentencing and Pumshment @310

. In homicide cases, victim Jmpact stat,e-
ments are typically nsed dirving the sen-
tencing phase of a trial, and allow the
government to either offer a quick glimipse
into a life taken by the defendant, or to
‘demonstrate the loss to the vietim's family

and to society which has resulted from the’

. defendant’s homicide..

18. Criminal Law ¢=942(2), 946(2)
District Court did not abuse its discre-
. fion by denying motions for new trial,
based on newly discovered .evidence, ‘in
three defendants’ prosecutions for volun-
tary manslaughter, attempted manslaugh-
ter and using and discharging a firearni in
‘relation to a crime of violehee, and fonrth
defendant’s prosecution for first-degree

murder arising from Baghdad, Irag shoot-

ings that injured or killed at least 81 Iraqi
civilians, as. vietim impact statement by

Iragi police officer, whiech alluded to possi- .
-hility that victim survived shooting, did not-

completely contradict his testimony at trial

that vietim was killed instantly; three de-

fendants’ conviclions regarding other vie-

tims did not depend on vietim’s testimony .

regarding first moments of shooting at-
tack, and other.record evidence indicated

-38(]3)(1)

.20, Criminal Law ®='-°911

865 FEDERAL REPORTER, 3d SERIES

that vietim was lulled instantly. Fed. R.
Crim. P. 83(b)(1).

19, Criminal Law ¢»85%
District Conrt did not abuse ifs discre-
tion by declining to- hold evidentiary hear-
ing regarding victim impact statement of
Iraqi police officer before denying motions
for new trial, based on newly discovered
evidence, in three defendants’ prosecutions-
for voluntary manslaughter, attempted
manslaughter and using and discharging a
firearm in relation to & crime of violence,
and fourth defendant’s " prosecution for
first-degree murder avising from Baghdad,
Irag shootings that injured or killed at
least 81 Iraqi civilians; Court presided

" over entirety of multiple-weck trial and

observed officer's testimeny when it was

" given, testimony was subject to thorough .

cross-examination by several defense at-
torneys and, unlike the statement, was
largely corroborated by other evidence
presented at trial,- Fed. R. Crim. P.

The Court of -Appeals pives a trial

Jjudge broad discretion in ruling oh a me-

tion for a2 new trial, both in his actual
decision and in what he considers before
making that decision. Fed. R. Crim. P. 83.

21.- Criminal Law ©=959, 1156(1)

A motion for a new trial can ordinarily
be decided without an evidentiary hearing,
and a district court’s decision not to held
such a hearing may be reversed only for

‘abuse of discretion. Fed.' R. Crim. P. 33,

22. Criminal Law ¢1144.13(3), 1189.2(7)

‘The Court of Appeals must affirm a
criminal conviction in District Court if, af-
ter viewing the evidence in the light most
favorable to the prosecution, any rational
trier of fact could have found the essential
elements of the crime beydnd a reasonable
doubt. : -



U.8. v. SLATTEN

771

Cite as 865 F.3d 767 (D.C. Cir, 2017) a

23, Criminal Law €745

- The jury is entitled to draw a vast
range of reascnable inferenees from evi-
dence in eriminal prosecution, but may not
base a verdict on mere speculation.

24, Homicide e=1149, 1168, 1207
Weapons $=294(5) ,
Evidence that defendant, the driver of
third vehicle in convoy of guards contract-
* ed with government to provide security

services in Iraq, fired at vehicle in Bagh- . ¥
\ “elear error a distriet court’s finding that a

-defendant’s re-indictment did not consti-

dad traffic circle in which the passenger
was killed, that defendant “was engaging
in the direction of the south” and fired oui
of the driver's side door oriented in that
direction, that there were spenf magazines
outside defendant's vehicle, and that’' vie-
tims had nowhere to turn in order to.es-

‘cape from gunfire during attack, was suffi-

cient to show that defendant aided and
abetted in Iragi. citizens’ deaths. arising
from sttack, as required for- defendant’s
-convietions on- eight counts of voluntary
manslanghter, 11 counis of attempted
manslaughter, and using and discharging a
- firearm in relation to a crime of violence.
18USCA S 924(0)

25. Criminal Law @?80

Aiding and abetting Hability ean arise’

even when the prineipal offense goes un-
charged.

26, Homicide @1139 _

Evidence that,” while traffic was at
standstill in traffic circle in Baghdad, Iraq,
there were two distinct “pops,” after which
vehicle started to roll slowly and 4 woman
began to scream, that driver's face was full
of blood and he did not have conirol of
vehicle, that defendant was security con-
tractor’s best marksman and cariied a sni-
per rifle modified to be on .a hair trigger,
that defendant was known for his particn-
lar disdain for Iragis, and thai defendant
had plevmust engaged - in patfern of
preemptively shooting, or encouraging oth-

ers io preémptively, shoot, at targets in

-order to draw fire from potential adversap-

ies was sufficient to show that defendant
fired two. shots from sniper rifle into wind-
shield of vehicle, killing passenger of vehi-
cle instantly and setting into motion an
attack which injured or killed at least 31
Iragi civilians, as ‘requived for defendant’s
convietion for first-degree murder,

27, Criminal Law &=11584
The Court of Appeals reviews for

tute vindietive prosecution in violation of
Tifth Amendment's .Due Process Ciause
U.S, Const, Amend. 5.

28. Constitutional Law e=4527(2)
D:strwt and Prosecutmg Attomeys
ewB(6)
The Due Process Clanse prohibits

‘prosecutors from.* upping the ante” by fil-
-ing increased charges in order to retaliate

against a defendant for exereismg a lepal

~ right; at the. same ume, however, prosecu-

torg have broad discretion to-enforce the:
law, angd their decisions are presumed to
be proper absent clear evidence to the
contrary. 1.S. Const. Amend. 5,

- 29, Criminal Law =87, 15(1) -

To sutceed on a claim of vindictive
prosecution, a deféndant must establish
that an increased charge was brought sole-
Iy to penalize him and could not be justi-
fied as a ‘proper exercise of prosecutorial
discretion, which can be. accomplished: (1)
through objective evidence showing actual
vindictiveness; or (2) through evidence in- .
dicating a realistic l‘il_ceiihobd of vindietive-
ness, which gives rise to a. presumption
that the government must then attempt to
rebut. : -

30, Constltutmnal Law e=qB27(2)
Criminal Law =37.15(1) .
A présumption of vindictiveness viola-
tive of Fifth Amendment’s Due Process
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Clause will automatically- arise whenever

charges are increased post-trial, but in the
pre-trial context, a defendant must provide
additional facts sufficient to show that all
of the circumstances, when taken together,
support & realistie likelihood of vindictive-
ness. U.8. Const. Amend. 5.

31. District and Prosecuting Attorneys
<«=8(6) o .
Even, where the government has full

_knowledge of the facts, it can initially exer-"

cise its diseretion to bring lesser charges.

32. Constitutional Law &=4527(2) -
" . Criminal Law &=37.15(2) '

. Defendant’s re-indictment for first-de-
gree murder, after he succesé.ful]y chal-

lenged his previous. indictment for man-’

slaughter, attempted manslanghter and

" . weapons charges, did not constitute vindic-

tive proseeution violative of Fifth Awend-
ment’s Due Process Clause; although

grant of mandamus, followed by sharply-

worded criticism in denying reconsidera-
tion in which Court of Appeals ehastised
government for failing to timiely reindict
defendant, supported finding of presump-
tion of vindictiveness, government rebut-

ted presumption, as the grant of manda- -

mus left government with no alternative
but to charge defendant with muider or
‘else & “heinous crime” would go unpub-
lished, and defendant -offered no evidence

to support finding of actual vindictiveness.

U.S. Const. Amend. 5.
' 33. Criminal Law =419(1)

The hearsay rule is rooted in the be-

- lief that an out-of-court statement lacks
necessary assurances of veraecity. Fed. R.
Evid. 801(c), 802. o

34. Criminal Law e=419(1)

) With any statement, a declarant might
be lying, might have misperceived the
events which he relates, he might have
faulty memory, or his words might be mis-

865 FEDERAL REPORTER, 3d SERIES

understood or taken out of context by the
listener; to avoid these hortcomings, the
American judicial system chooses in-court
statements that can be tested by the oath,

the witness' awareness of the gravity of

the proceedings, the jury's ability to ob-
serve the witness’ demeanor, and, most
importantly, the right of the opponent to
cross-examine, and admitting hearsay

- would prevent -opposing parties and the

judicial system- from using these checks,
Fl'ed. R. Evid, 801(e), 802.

35. Criminal Law &=419(1.10)

Some kinds of out-of-court statements
are less subject to dangers of hearzay, and
the Federal Rules of Evidence except -
them from the general rule that hearssy is
inadmissible. Fed. R. BEvid. 801(c), 802.

36. Criminal Law ¢=1153.10 - _
" Ordinarily, the Court of Appeals re-
views the exclusion of a hearsay statement
under the abuse of discretion standard.

Fed, R, Evid. 801(e), 802.

37. Criminal Law €=1134.49(1) - )
The Court of Appeals.shounld. be par- -

ticularly hesitant to overturn a trial court’s

admissibility ruling under the residual -

- hearsay exception, absent a definite and

firm conviction the court made a clear -

-error of judgment in the conclusion it

reached based upon-a weighing of the rele-
vant factors. Fed..R. Evid. 807.-

38, Crintinal Law =422(5) |
In prosecution for first-degree mur-

der, Distriet Court did not abuse .its dis;
eretion by determining ¢o-defendants

" statements that he, rather than defendant,

fired the first shots at a vehicle'in traffie
eirele in Baghdad, Iraq which: killed pas-
senger of vehicle instantly aid setting into
motion an attack which injured or killed at
least 81 Iraqi civilians were not admissible
under hearsay exception for statements
against interest when ‘declarant was w- -
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évaﬂable, absent showing that co-defen-
~ dant's statements were so inculpatory that

reasonable person in his position would -

have made statements only if he believed

them to be true; co-defendant’s statements

_were immunized, ‘and self-defense claim
was not_clearly against declarant’s inter-
est. Ted. R. Evid. l804(b){3).

39. Criminal Law ¢=429(1)

In prosecution for first-degree mir-

der, District Court did not abuse its dis-
cretion by determining  co-defendant's
statements to investigators that he, rather

than defendant, fived the first shots at a

vehicle in traffic circle in Baghdad, Irag

. which killed passenger of vehicle instantly

and setting into motion an attack which
injured or ldlled at least 31 Iraqi civilians
were not admissible under hearsay excep-
tion for reeords kept in eourse of regnlarly
eonducted business activity; co-defendant
was nob acting in regulay course of busi-
ness when he made his statements, Fed.
R. Evid. 803(6). - ' ‘

40, Criminal Law @=429(1)
A withess’s description of an incident,
recorded by a public. official in his report,

" is not made.in the régular course of the .
witness’s Business and does not deserve

the presumption of regularity aceorded a

“ business record. Fed. R. vad 803(6),

41. Crmnnal Law @:::419(2 5)
' The residual exeeption to the hearsay

rule ‘was designed to encouragé the pro- -
‘gregsive growth and development of feder-
al evidentiary law by piving courts the.

flexibility to deal with: new evidentiary sit-
uations which may not be pigeon-holed
elsewhere. Fed. R. Evid. 807.

42. Criminal Law &=419(2.5)

The residual exception to hearsay rule
is extremely narrow and requires’ testimo-
ny to be very- xmpOrtant and very reliable,
Fed. R, Evid. 807

43 Criminal Law @419(& 5)

Distriet Court clearly erred, in prose-
eution for first-degree murder, by deter-
mining co-defendant’s. statements that he,
rather than defendant, fived the first shots
at a vehicle in traffic circle 'in Baghdad,
Irag which ldlled passenger of vehicle in-
stantly and setting into motion an attack
which- injured or killed at Jeast 81 Iraqi -
eivilians were not admissible under residu-

al exception .to hearsay rule; co-defendant - -

had ineentive to speak truthivlly as he was
almost completely immunized and faced
almost no criminal lability as result of
providing investigators his account of at-

. tack, he consistently reported essential de-
‘tails of his story over course of multiple
" interviews, record contained evidence cor-

roborating veracity of bis.statements, de-
fendant sought to -offer co-defendant's
statements as -evidence of material fact
contradicted core " of homicide count
against defendant. Fed. R, Evid. 807.

4. Criminal Law e»419(2.5)

In assessing trustworthiness of co-de-
fendant's statements, - when determining
whether residual heargay except:on js ap- .
plicable, the couxt, looks to the totality of
circimstances that surround the malking of
the statement and that render the declar-
ant particularly worthy of belief; drawing
paiallels from the enumerated hearsay. ex- -
ceptions, the court must gauge whether
the co-defendant was highly unlikely to he o
Fed, R, Bvid. 807 -

45, Crunmai Law @-?11697 11864(5) ’
<1189

Bigtrict Court's clea_r error, in prose-
cution for first-degree murder, in deter-

" mining co-defendant’s statements that he,

rather than defendant, fived the first shots
at a vehicle in traffic circle in Baghdad,
Irag which killed passenger of vehicle in-
stantly and setting into motion an attack
which injured .or killed at least 81 Iragi
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civiligns were not admissible under residu-

_al exception to hearsay rule vequired re-
versal of conviction and rvemand for new
- trial; exclusion of sfatements had substan-
tial and injurious effect or influence in
determining the jury's verdict, and was
therefore’ not harmless error. Fed. R.
Evid. 807. :

46. Criminal Law &622.6(3), 1148 .

The Court of Appeals reviews the dis-
trict court’s ruling on a motion to sever
" under an abuse of discretion standard, as
‘TFederal Rule of Criminal Procedure gov-
erning ‘relief from prejudicial  joinder
leaves the determination of risk of preju-
dice, and any remedy that may be neces-
sary, to the sound diseretion of the distriet
courts, Fed: R, Crim, P. 14, '

47, Criminal Law $=622.7(10)

Distriet Court abused its diseretion by .
denying defendant’s motion to sever -in .

“prosecution for first-degree murder; co-
. defendant’s statements -that he, rather
. than defendant, fired the first ghots at 2

vehicle in traffic ¢ircle in Baghdad, Iraq.

which killed passenger of vehicle instantly
and setting ‘into motien an attack which
injured or killed at least 31 Tn: aql civilians
" were admissible under residual exception
to hearsay. rule, and joinder of defendant

defendant’s otherwise admissible state-
ments, essential exculpatory evidenes, un-
available to defendant, ¥ed. R. Crim. P.
- 14{ Fed. R. Bvid. 807.

48, Criminal Law €+1139 '
The Court of Appeals reviews de novo
whethey

unusual punishment. U.8. Const. Amend.
8I } .

49, Sentencing and Punishment 21482

Central to the Eighth Amendment’s

prohibition against infliction of cruel and

sentence violates the Iighth’
Amendment’s prohibition against eruel and

865 FEDERAL REPORTER, 3d SERIES

unusual punishments is the requirement
that the punishment for a crime be gradu-
ated and proportioned to the offense; how-
ever, this proportionality principle is nar-
row, and only forbids extreme sentences
that are grossly disproportionate to the
erime. U.S. Const. Amend. 8. :

50. Sentencing and Pl_mishment &=1482
There are  two types of FEighth
Amendment cruél and unusual punishment.
challenges to the proportionality of sen-
tenees: (1) challenges to sentences as ap-

plied to an individual defendant baged on
" all the cireumstances in a particular case;

and (2) categorical challenges to sentences
imposed based on the natuve of the offense
or the characteristics of the offender.
U.8. Const. Amend. 8. ' Ny
51. Sentencing and Punishment ¢=1482

When addressing an as-applied chal-

lenge to the proportionality of gentence as-
ernel and unusual in violation of Eighth -

._Amendment courts, begin by comparing-

the gravity of the offense and the severity
of the sentence hased on all. circumstances
of the Lase, when engaging in this compar-
ison, courts are to plvé substantial defer-
ence to the broad authority that legisla-
tures necessarily possess in determining -
the types and limits of punishments for

and his co-defendant’s trial rendered co- - crimes. U.S. Const Amend. 8.

52, Seritencing and Punishment €=1480

The imposition of a severe mandatory
sentence does not in itself male a sentence
eruel and unusual punishment violative of

- Eighth‘ Amendm_ent. Us Cpn‘st. Amend.

8.

53. Constitutional Law: @2007(3)
Sentencing and Pumshment 1-1482
Courts should be reluctant to review

legislatively mandated terms of imprison-

ment; furthermore, successful challenges
to the proportionality of particular sen-
tences as violative of Eighth Amendment’s


https://offeti.se

U.S. v. SLATTEN

5

Cite as 865 F.3d 767 (D.C. Chr. 20i7)

prohibition against cruel and unusual pun-

ishment should be exceedingly rare.
Const. Amend. 8,

54. Sentencing and Punishment &»1482

When evaluating the severity of a
crime, as & part of as-applied challenge to
the proportionality of sentence as cruel
and unusual punishment violative of
Tighth Amendment, the court considers
the harm caysed or threatened to the vie-
tim or society and the culpability and de-

U.s.

grée of involvement of defendant; when

examining defendant’s eulpability, -the
court may look to deféendant’s intent and
motive in committing the erime, and may
also consider the defendant’s criminal his-
~ tory. U.S. Const. Amend, 8.

55. Sentencing and Punishment 1506

Weapons €&=344 -

Gravity of defendants’ crinies in using

and discharging a firearm in relation to a
erime of violence during attack in Bagh-
dad, Iraq traffie circle that injured or

killed 81 Iraqgi civilians weighed in favor of
determination that imposition of mandato-

'ry senténces of 30- years’ xmprlsonment

- was disproportionate as-applied- to defen- .

dants, in violation of. prohibition against

cruel and upusual pumahment under-

. Eighth Amendment; alﬁhough defendants’
actions constituted -very setions offenses,

they were providing diplomatic security for -

Department of State in Iraq, were re-
quired to carry dangerous guns and poten-
tially discharge them in war zone, attack
oceurred in response to explosion of car
bomb near United States diplomsat under
defendants’ protection, none of defendants
had any prior cormctlons, and mandatory
sentence failed to truly account for culpa-
hility of each individugl defendant. TS,

Const. Amend. 8; 18 US.C.A. § 924(c)..

56. Sentencing and Punishment €=]871
Although the government is free (o
impose harsh, mandatory penalties for

first-time offenders, a regime of strict lia-
bility resulting in draconian punishrient is
usually reserved for hardened criminals.

57. Sentencing and Punishment €=1506

Weapons =344

~ Beverity of mandatory sentence of 30 -
years' imprisonment upon defendants’ ¢on-
vietions for using and discharging a five-

“arm in relation to a crime of violence

weighed in favor of inference that sentence
was disproportionate as-applied to defen-
dants, in violation of prohibition against
eruel- and unusual punishment under |
Eighth Amendment; with exception of
death penalty. or life sentence, 80 year
sentence was harshest mandatory sentence
federal criminal law could impose on first-
time offender. U.B, Const. ‘Amend. 8 18
USB.CA. § 924(0).

58. Sentencing and Punishment ¢=1506
Weapons e384

Tmposition of - mandatery sentence Gf '
30 yeard’ imprisonment upon defendants’
convictions, as firvst-time offenders, for us-

ing and discharging a firearm in relation

to a crime of violence was not comparable

to -other federal crimes with similar sen-
~ tences for first-time offenders weighed in

favor of determination that sentence was
disproportionate as-applied to defendants,
in violation of prohibition against cruel and
unusual punishment under Eighth Amend«
ment; other enumerated crimes with com-
parable senfences involved intentionsl
commission of serious crimes, whereas. de-

fendants were private security contractors

in a war zone armed Wwith government-

{ésued automatic rifles and explosives.

US. Const.
§ 924(a).

Amend. 8; 18 USCA.
59, Séntencing and Punishment &=41
Under the sentencing theory of gener-.
al deterrence, the government -essentially
seeks. to make an example of an offender
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through punishing him so that other poten-
tial offenders are intimidated into refrain-
ing from commlttmg the contemplated
crime,

- Appeals from the United States Distriet -

- Court for the District of Columbia (No.
1:14-er-00107-1) (No. 1:08-er-00360-1) {No.
1:08-cr-00360-8) (No. 1:08-cr-00360-4)

Brian M. Heberliy, Washington, ap-
pointed by the court, argued the causé for
appellants Slough, Liberty and Heard.
William F. Coffield, Alexandria, appointed

. by the court, argued the cause for appel-
lant Liberty. With them on the brief were
Michael J. Baratz, Bruce C. Bishop, Linda
C. Bailey, David Schertler, Washington,
Liga Hertzer Schertler, Janet Toster and
Lagina C. Lopez, Washington, Danny C.
Onorato, Washington,. appointed by the
court, entered an appesrance.

Timothy J. Simeons, Wa,shmgton, ap-

. pointed by the court, argued the cause for

- appellant Slatten, With him on the briefs
were- Thomas G: Connolly, Steven A. Fred-
ley and Jared P. Marx, Washirigton, all
appeinted by the court.

- Timothy P. O'Toole, Kathleen T. Wach’
and Addy R.. Schmitt, Washmgbon, were
- on the brief for amicus curiae Natwnal .

Asgotiation of Criminal Defense Lawyer

" . in support 6f appellants.

Demetra Lambros, Attorney, U.S. De-
partment, of Justice, argued the cause for
appellee. With her on the brief were An-

thony Asuncion, Jay 1. Bratt, John Crabb -

Jr,, Christopher R. Kavanangh, Gregg A.
_Ma1se} and Jonathan WM. Malis,” Assistant
1.8, Attorneys, .

Before HENDERSON, ROGERS and
BROWN Circuit Judges.

Opinion concurring in Part VT filed by
- Cireuit Judge HENDERSON.

Vi‘II.

865 FEDERAL REPORTER, 3d SERIES

Opinion coneurring in the judgmenrt in
Part VII and dissenting from Part. VIII
filed by Cireuit Judge ROGERS,

Opinion éoncurring in part in, and
dissenting in part from, Part II fi led by
Cireunit Judge BROWN,

‘PER CURIAM:
TABLE oF CONTENTS
I. Bacrerounp 777
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Cranen 778 '
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III VeNug 786
IV. Nzw TRIAL MOTmN 789
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B. Analysis 790
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V. Surriciexcy oF THE BVIDENCE T92

A, Liberty 792
B. - Slatten 795 .

.VI VINDIGTIVE PROSEGU'I‘ION '?97
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B. Hearsay and Its Exceptions 803
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A. ‘Px_'oportiona'ﬁty 811

B. Comparable Sentences 816

Nicholas Slatten, Paul Slough, Evan
L1bexty and Dustin Heard (“defendants”) -
were contractors with Blackwater World-
wide  Security (“Blackwater”), which in

~ 2007 was providing seeurity services to the

United States State Department in Iraq.

. As a result of Baghdad shootings that

injured or killed at least 31 Iraqi civilians,
Slough, Liberty and Heard were convicted

by a jury of voluntary manslaughter, at-
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‘tempted manslaughter and usmg and dis-
charging a firearm in relation to a crime of
violence (or aiding-and-abetting the com-
missinn of those crimes); Slatten was Con-
. vieted of first-degree murder. ‘They now
challenge ‘their eonvictions on jurisdiction-

al, procedura]l and several subst;antwe'

grounds,

. For the follomng reasons, we hold that

the Court has jurisdiction pursuant to the -

Military Extraterritorial Jurisdiction Act
(“MIEJA”), 18 U.B.C, §% 3261 of seq., and
that venue in the District of Columbia was
proper. We further hold that the district
edurt did not abuse its discretion in deny-
ing the defendants’ motion for a new trial

. based on post-trial statements of a govern-.

ment witnegs, Regarding {he challenges fo
the sufficieney of the evidence, we hold
that the evidence was sufficient as to all
exeept one of Liberty’s attempted man:
slanghter convxctions, and that the evi-
dence. was sufficient as to Blatten. We
further hold that Slatten’s indictment
charging first-degree murder did not con-
stitute vindictive prosecution.

The Court -conclades, however, that
statements made by a co-defendant shortly
following the Jattack, statements ‘asserting
that he—not. Slatéen—fired the first. shets
on the day in question, were admissible.
Accordingly, the Court coneludes that the
district court abused its discretion in deny-

ing Slatten's motion to sever his trial from
“that of his co-defendants and therefore

vacates his_cdnviction and remands for a
" new trial. Moreover, the Couxt concludes

that imposition of the mandatory thirty-

year minimum under. 18 U.8:.C."§ 924(c),
as  applied here, violates ‘the " Eighth
Amendment prohibition against cruel and

unusual punishment, a holding from which -

Judge Rogers dissents,. The Court there-
* fore remands for the- 1esentencmg of
Slough, Liberty and Heard.

I. BacrgrouND

On September 16, 2007, a car bomb
exploded in Baghdad near a United States
diplomat who was under the protection of
Blaclewater, a private security firm under
contract with the State Department. The
defendants were members of Blackwater's
Raven 23 team, which was sent to provide
secondary support in the éffort to evacuate
the diplomat. Rather than meeting the pri-
mary team at the pre-arranged chackpoint,
Raven 23 shift leader Jimmy Watson ig-
nored his orders and directed the team to
Nisur Square, a traffic cirele in downtown:
Baghdad that Watson intended to “lock
down.” A car bomb had exploded in Nisor
Square earlier that year, in regponse to
which Iragi-security had been dramatically -
increased, with multiple checkpoints at the
Square s entrances for potential threats.

The Raven 23 convoy, which consigted of
four armored vehicles, came to a stop at
the south end of the Square, and together
with Iragi police they brought all traffic to
& halt. Twe or fhree minutes later, wit-

 nesses heard the “pops” of shqts‘baing

fired, and a woman screaming for her son.
The car that had been hit, a white Kia
sedan, had been flagged days earlier by a
Blackwater intelligence analyst as a type-
that might be used as a ear bomb, Accord-

'ing to-the government, the Kia then rolled

forward and lightly bumped the vehicle in’
front of it.. The driver’s side of the Kia
windshield had a hole in it and was splat-
tered with blood.

Two nearby Iragi police "officers ap-
proached the Kia on either side, and they .
saw’' the driver's face. full of blood, with a -
bullet wound in the middle of his forehead.

‘One turned back to the convay; waving his
" hands to indicate, the shooting should stop,

while the other made similar gestures as

“he tried to open the driver's door.- At that

point, the vehicle i front of the Kia moved
away, causing the Kia to roll forward
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again,. Heavy gunfire erupted from the
Raven 23 convoy into the Kia, and the
Iraqi officers took cover behind their near-
by kiosk. Multiple grenades were fired at

the Kia, causing it to catch fire. The Kia'

passenger was shof and killed.

Indiseriminate shooting from the convoy
then continued past the Kia, to the south
of the Squave. Victims were hit as they
sought cover or tried to escape, giving rise

to the bulk of casualties that day. Al some -

pmnt a Raven 23 member .radioed that
they were taking i incoming fire, but others
¢ould not locate any such threat. When the
shooting died down, a radio call indicated

one of the Raven 23 vehicles had been-

disabled and needed to be. hooked up to

" another vehicle to be towed. During the

hook-up, a membex of the Raven 23 convoy
gaw an Iraqi shot in the stomach while his
hands were up, by an unidentified Black-

water guard who had exited his vehicle..
Once the hook-up was complele, the Raven-

23 convoy began moving slowly around the

circle and north out of the Square, where

isolated shootings continued both to the
west and north, By the time the convoy
finally exited the Square, ot least. thirty-

one Iragi civilians had been killed or

wounded.

© In the immediate aftermath of the shoot-
ings, the State Department conducted
mandatory de-briefing intérviews of the
Raven 23 teai, Because the testimony of
certain witnesses before the grand jury
relied on those statements,” the district
" court dismissed the case as tainted as to
all defendants. Usnited States v Slough,
677 F.Supp.2d 112, 166 (D.D.C. 2009) (cit-
. ing Kastigar o Umted Stotes, 406 U.S.

441, 92 8.Ct. 1653 82 L.Ed.2d 212 (1972).”
This Court agreed thaf the oral and writ-
ten statements that resulted from the de-

briefings were compelled, and thus could
. not be used directly or indivectly. by the

government against the defendants who

865 FEDERAL REPORTER, 3d SERIES

made them, but remanded the case for a
more individuslized analysis of the effect
of the taint. United States v. Slough, 641
F.3d 544, 548, 564-65 (D.C. Cir, 2011).

" On remand, the government used a new
prosecutorial team and convened a new
grand jury, which returned indictments

-against the defendants for voluntary man- '

slaughter, attempted manslaughter and us-
ing and discharging a fivearm in relation to
a crime of violence. Slatten moved to dis-
miss the charges against him as time-
barred, which this Court ultimately grant-
ed by writ of mandamus. fn re Slatten, No.
14-3007 (D.C. Cir. Apr. 18, 2014). The gov-
ernment thereafter ohtained an indictment’
charging Slatten with fivat-degree murder,
The defendants were tried jointly in the
sommer of 2014, and afiér seven weeks of
deliberation, thé jury returned guilty ver-

dicts on all counts except three. The dis- ‘

trict court sentenced Slatten to life irpris-
‘onment, and it sentenced Slough, Liberty

and Heard to the mandatory term of im-
prisonment of thirty years for their convie-

tions under 18 U.S.C. § 924(e), plus, one

day on all of the remaining counts.

I MEJA Jummspicrion/MEJA
Jury CHarge

‘We begin with the defendanté’ chial-

lenges to the appllcabﬂlf)y of MEJA. The

defendants argue that they are entitled to

" acquittal on all eounts because MEJA does

not authorize their prosecution. Alterna-
tively, even if their actions do fit within

- MEJA's scope,. the defendants maintain
that the jury was-ervonecusly instrueted

regm'dmg MEJA. On both claims, we dis-
agree. -

A, Jﬁrisdiction :
L Htstory

Hlsboucally, civiians  accompanying
American armed {orces overseas were sub-
ject to military court-martial for crimes
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committed in a host couniry, See Eeid w.
Covert, 854 1.8, 1, 84, T 8.Ct. 1222, 1
LEd2d 1148 (19657) (plurality op.). In a
pair of opinions, however, the United
States’ Supreme Court put an end to that
practice, deeming it unconstitutional be-
cause the courts-martial failed to provide

civilians with certain constitutional rights
" puaranteed by the Fifth and Sixth Amend-

ments. fd. at 5, 77 8.Ct. 1222 (“[Wle reject
the idea that when the United States acts
against citizens abroad it can do so free of
the Bill of Rights."); Kinsella v. Singleton,
361 U.S. 234, 249, 80 S.Ct. 297, 4 L.Ed.2d
268 (1960) {civilian defendant “is protected
by the specific provisions of Article I11 and
the FFifth and Sixth Amendments and . ..

martial {was] not constitutionally permissi-
.ble”). Thereafter, many crimes committed
by civitians overseas fall into a jurisdiction-

- al vacuum as generally our country’s erimi--

nal statutes do not apply extraterritorially
_ and, “[a]lthough host foreign nations [did)
“have jurisdiction to prosecute sich acts
© commilted within their mation, they fre-
quently declineld] to exercise -jurizdiction
when an American [wag] the victim or

when the erime involve[d] only property -

-owned by Americans.” ILR. Rep. No. 106-
778, Pt. 1, at 5 (2000 aecord United
States v Arnt, 474 F.8d4 1159, 1161 (9th
Cir, 2007).

In 2000, the Conigress began to addiess

the *“jurisdictional gap” by enacting
MEJA. H.R. Rep. VNO. 106-778, at 6. In its
orviginal  version, MEJA anthorized the

prosecution of extraterritorial crimes com-

mitted by civilians employsd hy the De-
“partment of Defense (DOD) or its contrac-

tors, See 18 U.S.C. § 8267(1)CA) (2000). - .

Following a series of high-profile offenses
committed by non-Defense Department
contractors—inchuding those committed by
private contractors employed by the Unit-
ed States Interior Department-at the Abu

Ghraib pmon in Baghdad, Irag~the Con- _

gress expanded MEJA’S scope. See 150
CONG. REC. 86863 (daily-ed. June 16,
2004). Indeed, then-United States Senator

“Jeff Sessions—the chief sponsor -of the

2004 amendment—acknowledged that the
amendment’s purpose was to address a -
Jjurisdictional gap through which “private
contractors who may not have in every

instance been directly associated with the -

Department of Defense ... might not be

prosecutable under [MEJAL” Id. Sessions -

noted that the gap “highlighted [the Con-
gress’s] need to clarify and-expand the
coverage of the act” by giving “the Justice
Deparbment authority to prosecute civilian
contraetors employed not only by the De-

Ll ’ ! -+ - partment of -Defense but by any Federal
her prosecution and conviction by court-

agency that is supporting the American
wmilitary mission overseas.” Id. Senator
Charles Schumer likewise noted that the
proposed amendment addressed “a dan-
gerous loophole in otr criminal law that =

. would have. allowed civilian contractors

who do the erime to escape doing the
time.” Id at S6864.

. 2 “Text

As amended, then, two key sections of

- MEJA “work together to authorize the

prosecution of qualifying offenses comnit-

. ted by a civilian overseas: Section 3261 and

Bection 32617, See 18 U.S.C. §§ 3261 3267.
18 U.8.C. §. 3261 prowdes

- {(a) Whoever engages in conduet outside -
the United States that would ‘consti-
tate an offense punishable by impris-,
onment for more than 1 year if the

" conduct had been engaged in within
the special maritime and territorial .

- jurisdiction of the United States—

~ {1) while employed by or accompanying

~ the Armed Forces outside the Unit~
ed States
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shall be'punished as provided for that
offense.

- 18 U.8.C. § 3267 sets out altemamv:, defl-
nitions of “employed by the Armed Forces
outside the United States” depending on
the defendant’s employment status. Sec-
tion 3267(1)(A)(HI)(IT) applies to the defen—
dants and provides as follows:

(1) The term “employed by the Armed
Forces outside the United States”
means-—

(A) employed as ... :
(iii) an employee of a contractor (or

subeontractor at any tier) of ....

(II) any ... Federal agency .

the extent such employment relates
to supporting the migsion of the
- Department of Defense overseas

" When Section 3267(L)(AYGH)EE) applies, we
believe thers are two preliminary ques-

tions posed by MEJA’s text: 1) whéther -
‘the defendant’s eriminal conditet ocenrred

“while employed by” a non-DOD contrac-
. 'tor; and 2) whether his employment (nob
" his conduet) “relates to supporting” the

DOD overseas misgion. See 18 US.C.

§§ 8261, 3267. The latter question, howev-
er, is subject to an additional restrietion.

Section 3267(IXANEHD(II)'s “to the extent”

clause operates @s a temporal limitation
applicable only to non-DOD contractors.
See 1id. That is, because MEJA authorizes
the prosecution of only those crimes a
defendant commits “while” employed by 2
non-DOD contractor and “fo the drtent”
such’ employment relates to a DOD mis-
gion, it applies only.if the defendant’s em-
ployment at the time of the offense rélates
to supporting a DOD mission. See 1d. (em—
phasis added).

Although the United States Supreme
Court has yet to address Section
8267(1ANHEDIYs “relates to” language, it
has interpreted similar language broadly.

For example, in Smith v United States,

© $65 FEDERAL REPORTER, 3 SERIES

the Supreme Court concluded. that “[tThe

. phrase ‘in relation to’is expansive,” noting.

that “[alecording to Webster's, ‘in relation
to' means ‘with reference to' or ‘as re-
gards,’ ™ 508 U.8. 223, 237-38, 113 S.Ct
2050, 124 L.[8d.2d 138 (1993). Likewise, in
District of Columbia v. Greater Washing-
ton Board of Trade, the Supreme Court
interpreted “relate to,” as used in the Em-
ployee Retirement Income Security Act of
1974, to include any law that “has a con-
nection with -or reference to” a covered

 benefit plan, thereby “givling] effect to the

‘deliborately empansive’ language chosen
by Congress.” 506 U.S. 125, 129, 113 S.Ct.

" 580, 121 1.Jid.2d 513 (1992) (emphasis add-’

ed) (some internal quotation marks omit-
ted) (quoting. Pilot Life Ins. Co. v, De-
deaus, 481 U.S. .41, 46, 107 S.Ct. 1549, 95 -
LBd.2d 39 (1987); Show v Delte Air’

Lines, Inc., 463 U.S. 85, 97, 108 8,Ct, 2890,

77 LEd.2d 490, (1983)); accord Morales v
Trans World Adrlines, Inc., 504 U.S. 874,
383, 112 8.Ct. 2031, 119 L.Ed.2d 157 (1992)
(“For purposes of the present. case, the
key phrase, obviously, Is ‘relating to.” The

ordinary meaning of these words is 2 = -

broad one—‘to stand in some relation; to
have bearing or eoncern; to pertain; refer;
to bring into association with or conneetion
withl.]'” (citing Burack’s Law Dicriovary
1158 (5th ed. 1979)). Circuit precedent, too,
employs a broad interpretation. We have
noted that the “ordinary meaning” of “re-
lating to" is a “broad one,” see Friedrion
v. Sebelius, 686 F.8d 813, 820 (D.C. Gir.
2012) (internal quotation marks omittéd)
(quoting Morales, 504 U.S. at 383, 1z -
S.Ct. 2081), and that “a statntory provision
containing the phrase therefore has ‘broad
scope,’ ” id. (quoting Metro, Life Ins. Co, v,

Mass., 471 U.8."124, 739, 105 S.Ct. 2380, 85

L.Ed.2d 728 (1985)).

8. Application
Having addressed both MEJA's re-
quired elements and ‘expansive scope, we.
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next consider whether the evidence was
sufficlent to support jurisdiétion under
MEJA.! The district court denied the de-
fendants’ motion for judgment of acquitial
on this ground and the Court must affirm
so long ag any reasonable factfinder could
conclude that the evidence, viewed most
favorably to the govermment, satizfied each
element beyond a reasonable doubt. Uswit-

ed States v Kogyode, 254 F.3d 204, 212 -
(D.C. Cir. 2001); see Jackson v. Virginia,

443 U8, 807, 319, 99 S.Ct. 2781, 61
.L.Ed.2d 560 (1979)

We begin with two unchallenged ele-
‘menis. It is undisputed -that all of the
charges against all four defendants are
within MEJA' scope as it relates to in-
cluded offenses. Se¢ supro 78-79; 18

US.C § 3261(3) Moreover, all four defen- -

dants were employed by Blackwatér Secu-
rity Consulting, L.L.C, a contractor of the
United States Department of State. JA
8748, 3760, 3776, 8794, 1228-29, At the time
of the Nisur Square ‘attack, they were
therefore “employeels] of a contractor (or
subcontractor at any tier) of :
al.  ageney.” See 1_8 U.S.C.
§ 3267(1)(A)(1u)(II) The remaining ques-
tion is whether that employment, 4t the
time of the attack, related to supportmg
DOD's mlssmn

{1} 'I‘he government sufﬂclently eatab-

lished the DODYs overseas misgion, By
2001, “the mission of the Pepartment of
Defense overseas’
went beyond military cperations ‘against
the insurgency. Id. Witnesses testified that
the Defense Department mission was fo
rebuild the war-tern country, including the
fostering of economic and political stabili-
" ty. United States Army Colone! Michael
Tarsa testified that the military’s goal was

"1. The district court concluded that MEJA

adds a jurisdictional element to the underly-
-Ing offenses, which element, constitutes a jury
issue that must be established by the govern-

. [a] Feder- -

fied that Blackwater's

"—gpecifically, in Irag—

to “stimulat{e] local gov'ernance”' by “iden-

tifying local leaders [and] trying to orga-
nize them.” JA 1374, Tarsa also recounted
that theé military songht to improve the
Iraqis’ “quality of life” by “restoring es-
sential services, sewer, water, cleetricity
[and] trash:removal” and by “foster{ing]
economic development,” all with the hope
that. such restoration would “dissuadie]
people from joining the insurgency. JA -
137377, Tarsa’s testimony was echoed by

. United States Marine Corps Officer Shel-

by Lasater, who testified that, as the Unit-
ed States’ presence in Irag cohtinued, the
misgion became “to rebuild the country
and -set up a pgovernment” JA 1478-79.
Then-Deputy Seeretary of Defénse Gordon

England affirmed that the Defense De-

partment “strategy” was to “help the Iragi
people build a new Irag with constitutional

 representative government. that respects

civil rights and has seeurity forces suffi-
cient tp maintain domestic order and keep
Iraq from becoming a safe haven for ter-
rorists.” JA 2949, .

" The government 2ls6 produced abundant
evidence that the defendanty’ Blackwater
employment supported the Department of

Defense’s expanded mission at the time of
. the Nisur Square atfack, Paralleling the
" teatimony of Tarsa, Lasater and England,

Blackwater guard Matthew Murphy testi-
“dlients ... the.
State Department [were] trying to bring
along the country, ... {rying to mentor
the Iragi government and ... get them up
and running.” JA 1044, England also testi-
fied that the “U.S. Government had to rely
on all of its departments and agencies .in
order to achieve the mission in Iraq" JA

2950. The State Department was an impor-
tant part of the rebuilding effort the De-

ment beyond a reasonable doubt, See Unifed -
States v. Williams, 836 F.3d 1, 6.7 (D C Cir.
2016).
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fense Depariment was engaged in; its dip-
lomats were helping the Iraqis. restore
their country. Blackwater employed the

defendants to provide security for the dip-

lomats whose work plainly supported the
DO mission, The defendants” employ-
ment, then, “relate{d] to"—that is, had a
“connection with or reference to,” see
Greater Wash, Bd. of Trads, 506 U.S. at
129, 113 &.Ct. b80 (internal quotation
marks omittéd)—supporting the Defense
Department’s rebmldmg migsion,

In addition, the defeudants’ contzacts
required them to complete unspecified “se-
curity-related duties requested by Black-
water or [the State Department] in sup-
port of the Engagement.” JA 3761. This
necessarily requires consideration of the
types of duties that Blackwater or the
State Department in fact requested in or-
_der to determine whether they “relatel ] to
‘supporting the mission of the Department
of Defense.” 18 U.8.C. § 3267(L)Y(AYHNII),

The evidence showed that, consistent with -

this contract provigion, Blackwater em-
ployees were assighed to assist disfressed
military units during firefights, traln Avmy
security  escorts ‘and provide escorts to
Provincial Reconstruction Teams when
- "Army escorts were unavailable. JA 1622-
23, 1762-64, 2956. Although it may be true
that the defendants did not themselves
patticipate in these. assignments, this evi-
dence nevertheless illustrated for the jury
the types of “security-related duties” with-
'in the scope of thé defendants’ employ-
ment, JA 3761,

“The defendants’ emp!oyment “relate[d]
to supportmg the [DOD overseas] mis-
sion” in anotheér way; it allowed military
personnel previously: résponsible for pro-
viding State Department. security to eon-
centrate exclisively on their rebuilding

mission. See 18 U.S.C. § 3267(1(A)GID{IT).-

~ Tarsa affirmed that the Defense Depart-
- ment was “able to reduce the amount of

. tent”
-§ 826T(1XANXIT) and the “while em-
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its] platoons .... dedicated for Depart-
ment of State security convoy missions” as
“Blackwater took the majority of those

‘tasks” JA 1381 The platoons were then

able to return to, inter alia, “the contin-
ued development of the Iragi security
forces.” JA 1382. United States Army
Lientenant Petez Decareau and England
corroborated Tarsa’s testimony. JA 2581
(testimony of Army Lieutenant Peter De-

_earesu) (agreeing that “from roughly Feb-

ruary 2007 poing forward, [Decareau’s)
company and platoons- within it did not

need to provide [State Department} escort,

service missions anymore,” allowing his
platoon “to focus on what [he] described
ags civil affairs -and ... night operation

- missions™); JA 2952 (testimony of Deputy

Secretary. Gordon England) (before Black.
water's arrival,” State Departient “wag
draining personngl from the DOD  mis-

_sion®). Agdin, then, the defendants’ em-

ployment, which increased the manpower
available to the military by replacing mili-
tary  personnel previcusly assipned to
guard State Department personnel, had
some “bearing or comeern” regarding—
that is, “relate(d] to”—supporting the De-
fense Department mission, See Momlcs
504 US akb 883, 112 S.Ct. 2081 (Internal
quotation maxles omitted) (citing Braci’s
Law Dicrionary 1158 (5th ed. 1978)), Pro-
viding security to State Department per- -
sonmel who themselves dcted jointly with
the Defense Department .to aid the I).aql
people and whose protection would have
continued- to require military personnel
but for the defendants’ employment neces-
sgarily rela.te[d} to” supporting the De-
fense Department’s mission. :

k. Defendants’ Arguments

The defendants atiempt to narrow
MEJA's scope by reading the “to the ex-
langnage of 18 U.8.C.

ployed” language of 18 U.S.C, § 3261 as
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more than a temporal lhmitation. They ar-
-gue that MEJA applied “only in the limit-
ed capacities or at those limited times”

when Blackwater guards actively and di-

. rectly supparted the Defense Department
mission. Joint’ Appellants’ Br. 59. That is,
they claim that MEJA required the jury to
consider not their employment but instead
their challenged acfions to determine
whether those -actiong—that is, seeuring
Nisur Square—-supported the Defense De-
partment mission. Id. at 41, 58-60. But, ag
noted, MEJA’s scope is not so narrow.
Instead, the most natural eonjunetive read-
ing of “while employed by,” as used in 18
U.B.C. § 8261, and “to the extent,” as used
in 18 US.C. § 3267, is one that inter, prets

these provisions as establishing that the

point in titme when the defendants’ actions
occurred is the benchmark by which. their
employment’s-relation to a DOD mission is
measured? See supra 780, The defendsints’
misreading of the statute to require that
their challenged actions must relate to a
Defense Department mission violates both
MEJA’s fext and ifs purpose. MEJA’s
goal, after all, 'was to close “a dangerous
loophole in our criminal law that would
have -allowed r;mhan contractors who do
the erime to egcape doing the time. 150
Cong. Rec. 96863,

Alternatively, the defendants maintain
* that we should look not to their on-the-
ground actions but only .to their Blackwa-
ter contract to determine -whether they
were “employed by the Armed Forces out-

side the United States.” Joint Appellants’

Br. 50-52. Because their contract required

them to provide security for State Depart~"

" ment persannel rather thdn to further.a

2. Although we agree thh our d[ssentmg col-
league that MEIA's “to the extent” phrase is
limiting language meant to distinguish be-
tween DOD and non-DOD' contractors, see
Brown, J., Dissent Op. 832-33, we_need not
veach the question of the potential criminal

b, EE

lability vel non under MEJA’s “to the extent”

Defense Department mission, they argue
that MEJA. does not authorize their prose-
cution. Jd. at 53. We decline to take such a
eramped view of MEJA's text given the
“deliberately expansive” language used by
the Congress. See Greater Wash Bd. of
Trade, 506 US. at 129, 113 S.Ct 580,

[2,8] Finally, the defendants insist
that the rule of lenity requires construing
MEJA in their favor. The rule of lenity,
however, apphes only if, * ‘after cons_ldermg
text, structure, history, and purpose, there
remaing a prievous ambiguity .or uncertain-
ty in the statute such that the Court must
simply guess as to what Congress intend-

kS

138 S.Ct. 2191, 2209, 186 L.Ed.2d 275

(2013 (internal quotation marks omitted)

(quoting Barber v. Thomas, 560 U.S. 474,
488, 130 8.Ct. 2499, 177 L.Ed.2d 1 (2010));

‘accord Reno v. Koray, 515 U.S. 50, 65, 115

8.Ct. 2021, 182 [.Ed.2d 46 (1995) (rule of
lenity applies “only if ... [the Court] ¢an

- make no more than a guess as to what

Congress intended” . (internal quotation
marks omitted)), “The rule [of lenityl-
comes into operation at the end of the .
process of construing what Congress has

. expressed, not at the beginning as an over-

riding consideration of being lenient to

wrongdoers.” Maracich, 133 S.Ct. at 2209 .

(alteration in original) (quoting Callanan
v, United States, 364 U.S. 587, 596, 81
5.Ct. 321, 6 L.Ed.2d 312 (1961)). Although
the phrase “relates to” gives' MEJA a
broad scope, breadth does not equal ambi-
guity. See Penn. Dep't of Corr. v. Yeskey,
524 U8 206, 212, 118 S.Ct. 1952, .141

" LEd.2d 216 (1998) (“[TThe fact that a stat-
" ute can be applied. in situations nol ex-

restriction of a non-DOD contractor, say, a
State Department food “service ‘contractor
whose émployee assaults another while off-
‘duty or while serving meals Lo State Depart-

. ment-employees in Iraq. All we decide today
is that these defendants’ cr:manal liability fits
‘within MEJA's scepe.
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pressly anticipated by Congress does not

demonstrate ambiguity. It demonstrates
breadth.” ‘(internal quetation marks omit-

ted)). Moreover, to the extent—if any-— .

that MEJA's text is ambiguous, MBJA’s
““context, structure, history, and purpose
vesolve ib.” Abramsli v. United States, —
1.8, —— 184 8.Ct. 22568, 2272 n.10, 189
L.Ed2d 262 (2014); see supra at 778-80.
We conclude that the rule of lenity is
inapplicable here.

" B. “Jury Charge

.{4 51 The defendanis also challenge -

the district court'’s jury instruetions re-
. garding MEJA. “Whether the d;strmt.
court properly instructed the jury is ‘a
question of law that we review de novo.'”
United States v. Ring, 706 ¥.3d 460, 465
(D.C. Cir. 2018) (queting United States .
Orenugo, 430 ¥.3d 1158, 1166 (D.C. Cir.
2008)). Our. responsxblhty is to “determine
whether, token as o whole, [the instrue-
tions] accurately state the governing law

and provide the jury with sufficient under-

- standing of the issues and applicable stan-
dards.” United Stotes v DeFries, 129 F.3d
_ 1298, 1304 .(D.C. Cir. 1997) (alteration in
~original) (emphasis added); accord Ring,
706 F.3d at 465. An “iniproper instruction
on an element of the offense violates the
. Sixth Amendment’s jury trial guarantee.”
- Neder v. United States, 527 U.S. 1; 18, 119
S.Ct. 1827, 144 L.Ed.2d 85 (1999).

The district court instructed the juriy on
. the meaning of “employed by the Armed
Forces outSIde the Tnited States” as f01~
lows:
{Thhe definition of empioyed by . the
Armed Forces outside' the United
States' includes not oply a direct ém-
ployee or )
Forces of the United States, but also a
contractor {including a subcontractor at
any tier) or an employee of a contractor
{or subcontractor at any tier) of any

"was not erroneous.

.contractor of the Armed.
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Federal agency of the United States

‘Government to the extent: .
(1) such employment- 1'e1ates to sup-
porting the mission of the Department,
of Defense overseas .. ..

[TThe Government may prove that the -

defendant was ‘employed by the Armed
_Forces' by establishing that:

{2) the defendant was employed as a

contractor, or an employee of a

* contractor {including 2 subcontrac-

tor at any tier) of any federal

_ agency, and ) '

. (b) that the defendant’s employment.

related to supporting the mission

of the Department of Defense

overseas.

JA 497-98. ‘ 7
{6] The challenged jury mstruction :
First, it quoted

MEJA’s “to the extent” clause verbatim:

““{BJmployed by the Armed Forces out- -
. side the United States’ includes ... an

employee of g contractor ... of any Feder-

. al agency of the United States Govern-

ment to the extent ... such employrient
relates -to supporting the mission of the -

- Departiment of Défense overseas.” Id. (em-

phasis added); see 18 11.8.C. §8 3261, 3267.

" Granted, the instruction also stated that

the government could establish jurisdiction
if the jury found “the defendant's employ-
ment related to supportmg the [DOD] mis-

_ sion,” JA 498; taken out of context, a juror

could c'on‘eeivably understand the latter -

statement to mean jurisdiction would exist . .

if “the’ defendant’s employment {at -any
time] related to supporting the mlssmn”.pf d
DOD, see id. But we “do not read the

‘language thus eriticized in isolation.” Jones -

v. United States, 404 F.2d 212, 21516
(D.C. Cir. 1968); see also Cupp v. Naught-

-ém, 414 U.S. 141, 14748, 94 S.Ct. 396, 38, .
L:Ed.2d 368 (1973). To the contrary, we -
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have “long recognized that one amhiguous i

part of an instruction may be made clear
by another unambiguous part of the same
- instruction;” Unifed States v. Gawviria, 116
F.34 1498, 1510 (D.C. Cir. 1997), and the
“to the extent” langusge unambiguously
preciudes an erroneous, all-or-nothing un-
derstanding of the statute, see John Han-
cock Mut. Life Ins. Co. v. Harris Trust &
. Sow. Bank, 510 U.S. 86, 104-05, 109, 114
'8.Ct. 517, 126 L.Ed.2d 524 (1998).

‘The defendants’ challenge to the instrue-
tion largely repeats their argument against
the applicability of MEJA itself. For exam-
ple, they argue the district court erred in

failing ‘to instruct the jury that it could’

- eonsider only their contract employiment to
determine whether they were “employed
- by the Armed Forces ....” Joint Appel-
lants’ Br. 66-68, The defendants also revive

their claim that, even if the jﬁry eould -

" congider ‘evidence aliunde their employ-
ment contracet, it should have been in-
structed that MEJA applied only when the
defendants were acting within the scope of
their employment, and only if their specific

acts suppdrted the DOD mission. Id. at 64

.66. To that end, they proposed the follow-
ing instruction:
[T)f you find that part of a defendant’s
‘contract- employment: for the Depart-

ment of Stdte related to supporting the
mission of the Department of Defense,
Cand. part of his contract employment .

did not relate to supporting the mission
of the Department of Defense, you
must consider whether the work the de-
fendant was performing at the time of
the conduct charged in the indictment

related to supporting the mission of the
Department of Defense in Iraq. For -

purposes of this case, 2 Defendant is
‘employed by the Armed Forces. of the
United States’ only.if the contract em-
ployment he was performing at - the
time of the charged conduct related to

785,

supporting the mission of the Deparf,-

- ment of Defense in Irag,
JA 473. In construing MEJA’s text, the
Court earlier rejected the premise under-
lying the defendanis’ instruction, see supra -
782~83, and continues to do so in this
context.

The defendants’ remaining argument is
that the district court “grievously erred”
by failing to instruct the jury expressly
that diplomatic security is a State Depart-
ment responsibility. Joint Appellants’ Br.
68.. They note that 22 U.S.C. §§ 4801-02
assigns {o the Secretary of State responsi-
bility for “the security of diplomatic oper-
ations ... abroad” id. § 4801(b)}1), and
requires the . Becretary fo. implement
mesgsures “to provide for the security of
United States Government operations of &
diplomatic nature,” id. § 4802{g}{(1), For
the defendants, there is a “fundamental

eonflict between that statutory assignment:
-of responsibility [to the State Depart-

ment] and MEJA's requirement. that the - ‘
defendants’ contract employment. relate to

“supporting the Defense Department.s mis-

gion.” Joint Appellanis’ Br. 74-75: The de-
fendants offered the following instruction:
The. Defendants in this case were inde-

" pendent aubcontraétors' employed by the

- Departwent of State to provide personal
-seeurity to State Department personnel
* in Baghdad, Frag. By law, the provision
of personal secuxity to State Depart-
ment personnel overseas is the responsi-

bility of the Department. of State.

JA 475,

The defendants fail to recognlze, liowey-
er, that State Department contlact.om—
and their employeesmcould help meet. the
State Department’s duty to provide secuxi-
ty for diplomatic operations.abroad and; af
the same time, support the Defense De-
partment’s overseas mission. Blaclowater
without question.-employed the defendants
to protect State Department personnel,
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see, eg., JA 1169-74, 1853-54, 3861; the
eritical question for the jury, however, was
whether, in carrying out- that responsibili-
ty, the defendants’ employment olso “re

late[d] to -supporting. the mission of the .

Department of Defense overseas,” see 18
U.8.C. § 326T(1)(AGHXNIL). We agree with
the district court, that the defendants’ pro-
posed instruction “would just be confusing
to the jury.” JA 8279-80.. The district
- court’s charge, “taker as a whole ... aceu-
rately state{d] the governing law and pro-
vide[d] the jury Wwith sufficient understand-
ing of the issues and applicable standards.”
Delries, 129 F.3d at 1304, :

ITI. Venue

The defendants next complain the Dis-
triet of Columbia was an improper venue
for their trials. On November 18, 2008, the
TUnited States Distriet Court for the Dis-
trict of Columbia issued an arrest warrant
-for. Ridgeway, and Ridgeway voluntarily
- fléw to Washington,
Onee he arrived in Washington, he was
met by an FBI agent, formally booked and
taken' to distriet court fo plead guilty to
- one count of voluntary manslaughter and
one count of attémpted voluntary man-

slanghter. While Ridgeway was not put in
handeuffs when apprehended by the FBI,

he -testified he belicved he was nnder ar-

rest. After pleading guilty, Ridgeway was.

- permitted to return to his home,

° If an offense is commitbed outside the
- Umted States and involves charges against

muitiple people, Congress has declared
venue to be proper in the distriet where

any of the jéint offenders are first arrest-
ed. 18 US.C. § 3238. The defendants ar-
gue the government improperly used the
arrest of Jeremy Ridgeway, one of the
other turret gunners who fired in Nisur
Square, to satisfy the venue statute be-
cavse (1) Ridgeway was not arrested in

connection with their charged offenses, (2) .

D,G. from California.
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“he was not a “joint offender” with the

defendants #nd (3) the government lmper-
missibly manufactared venue in the Dis-
triet of Coluimbia,

[7,8] Since the. parties dispute the
meaning of the phrases “joint offender”
and “is arrested” in the venue statute, we
focus on the statute’s text. Section 8238
states, “[t]he trial of all offenses begun or
committed ... out of the jurisdiction of
any particular State or district] ] shall be

-in the district in which the offender, or any

one of {wo or more joint offenders, is
‘arrested.” Id, “The Government bears the
burden of establishing by a preponderance

of the evidence that venue is proper with

respect to each coint charged againsl the
defendant[s}.” United States o Morgan,
393 F.3d 192, 185 (D.C, Cir. 2004). When
reviewing whether venue was properly es-
tablished, this Court views the evidence “in
the light most favorable to the Govern-

-ment.” Id.- In order to assure the case -
‘wonid be heard in the District of Colum- .

bia, the government entered into a plea

" agreement: with Rldgeway and arranged.

for him to travel to the District of Colum-
biz from his home in Cahforma to be ar-
rested.

: [9] Whlle this Court has not spec;ﬁcal—‘ ‘

ly defined “arrested” in the context of
Section 3238, our sister circuits have con-
sistently interpretéd it to mean situations
“‘where the defendant is first restrained
of his liberty in conmdction with the of-

- fense charged.! ® United States v. Wharton,

320 F.3d 526, 537 (5th Cir. 2003) (quoting
United States v. Erdos; 474 F.2d 157, 160
(4th Cir. 1973)). We believe this definition
is correct and that the test is easily satis-
fied here. The record shows the district
court issued the arrest warrant for Ridge-

-way. On the same day, he was arrested by

the FBI in. the Distriet of Columbia and
formally booked. The defendants argue
Ridgeway's freedom was never restrained.
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because he voluntarily flew across the
country from California-and was never put
in handeuffs or confined in a cell, but this
misconstrues the meaning of arrest.

[10] ‘Supreme Court. precedent makes
clear an arrest can either be carried out
with “physical foree [against a suspect] ...
or, where that is absent, submission to-the
agsertion of authority.” California v Ho-
“dari D., 499 U.S. 621, 626, 111 8.Ct. 1547,
113 L.Ed.2d 690 (1991). What veally mat-
ters is whether a “reasonable person would
have believed .that he was not free to
leave.” United States v Mendenhall, 446
U.S. 544, 654, 100 S.Ct. 1870, 64 L.Ed.2d

497 (1980). Here, Ridgeway testified he -

understood himself to be under srvest
when he was seized by the FBI uporn
arrival in the Distriet of Columbia. Any
reasonable person in Ridgeway's position
would have understood he was not free to
leave.? Ridgeway was first arrested in the
~ Distriet of Columbia; and that arrest es-
tablished vete here.

[11] "'I‘_he defendants interpret the

phrase “joint offendér” to mean each of-
fender must posgess “a mutual intent” With by this Court’s preferende for joint trials

others to comit a crime. ioin’g Appellants’

Br. 97-98. Because Ridgeway did not form
this mutual intent, they claim he was not a
-Jomt offender. They rely prlmarlly on. the
fact that many of the ecases examining
Sect}on 7 3238 have involved collaborative
eriminal schemes. Sée, eg., United States
. v Levy Auto Parts of Can., 787 F.2d 946,
948-49 (4th Cir. 1986) (involving a conspir-

acy to sell munitions); Umwited States v

- Hong Vo, 978 F.8upp2d 49, 64 (D.D.C.

2013) (mvolvmg a conspnacy to commit -

viga fraud)

3 'Judge Rogers concurs that the objective
standard for an arrest has been mét here, see
Fodari D., 499 U.S. at 628, 111 S.Ct. 1547,in

. light of testimony that upon meeting FBI

Agent John Patarini in Washington, D.C.,

However, this interpretation impermissi- -
bly narrows Section 3238 o one category
of offenses. As noted by the district court,

- Black's Law Dictionary defines a joint

offense a8 a erime “committed by the par-
tieipation of two or more persons.” Br.ack’s .
Law Dicrionary 838 (6th ed. 1990). While
the defendants are certainly corvect thata
joint erime can be eommitted by several .
defendants with & mutual iritent t6 achieve
a eriminal goal, this is not the only type of
crime in which a group may participate. In
fact, Federal Rule of Criminal Procedure
2(b) allows multiple defendants to be
charged with the same offense “if they are
alleged to have participated in the same
act or transaction, or in the same series of
acts or transsetions, constifuting an of-
fense or offenses™ Accordingly, instead of

limiting “joint offender” to one category of
offenses that requives participation by

multiple people, a more natural reading of -

.the statutory fext encompasses not only

people with a mutual intent to commit a

‘erime, - but also anyone who has joined
“others in participating in the same act or

transaction constituting a erime or crimes.
This interpretation -is further supported

in cases involving multiple defendants, See

. United States v Manmer, 887 ¥.24 317,

324 (D.C. Cir. 1989). We have 'explained
Jjoint trials “promote efficiency” and noted
that “this preference is especially strong

_‘when the respective charges require pres-

entation of much the same evidence, testi-
mony of the same witnesges, and involve
{multiple] defendants who are charged ...
with participating in the same illegal acts.”
United Stotes v Wilson, 605 F.3@ 985,
1015, 4616 (D.C. .Cir, 2010). These ratio-

: nales are especially compel]mg in a case

) Rldgeway was handed an arrest warrant, told
Ke was under arrest, and further told “If you
can behave yoursell, 1 ‘will net put these
{handculfs} on you." 7/31/14 (PM) Tr. 12:12-
18.
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Hke this. Ridgeway was working in the
rvelevant convoy on the day of the Nisar
Square attack, and, with other defendants,
he opened fire on the’ eivilians in Nisur
. Square. Thus, in order to convict Ridge-

way, the government would be required to-

present the same evidenee and to rely
. upoen testimony from the seme witnesses
as they .would for the other defendants.
Also, concerns for efficiency are especially
compeling here because many of the wit-
nesses reside in Iraq, Multiple trials would
mean arranging multiple international
trips for the witnesses, which would likely
be both difficult to schedule and costly.
Thus, our interpretation of Section 3288 is
consistent with both the text of the statute
“and the general preference for joint tri-
_als. * We conelude “joint offenders” encom-
passes all defendants who participated in
the same act or transactmn const1tut1ng
" -the charged crimes.-

. 'I‘hus, it is’ elear Ridgeway was a gomt

* offender. Testimony at trial established
Ridgeway was present in Nisar Square as
a member of the Raven 23 convoy and that

he fired at civilians to the south, to the -

. “west and finally to the north. Ridgeway
participated in the “same series of acts or
. transactiong” that gave rise to the prosecu-

tion, Fep. R. Crim. P. 8(b), which makes’

bim .a joint offender. The defendants’ em-

phasxs on pelsﬂnal participation in every

count returned by the grand jury focuses
on the wrong thing. VAlt_houg,h it is true
that the government must show that “ven-
ue is proper with respect to each couni
charged,” United Stales v Lam Kwong-
Wah, 924 F.2d 208, 301 (D.C. Cir. 1891), it

- does not follow that Ridgeway must have

personally participated in each act giving

© &, We also note this intefpretation is consistent
with Section 3238's legislative history.-See S,
Rep. No, 88-146 at 1-2-(1963), reprinted in
1963 1.S.C.C.A.N, 660, 660-61 (stating Con-
gress desired to.amend Section 3238 to avoid
the “substantial burden’ and “unnecessariy]
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rise to each count. Section 3238 requires
that Ridgeway be a “joint offender,” which
is satisfied by his participation in the same
series of acts or transactions giving rise to
those counts, e, Ridgeway's persistent,

multi-directional shooting throughout the
entire Nisur Square attack. 18 U.S.C.
§ 8238; sée also Frp. R. Cnm. P, 8(h) (“All
defendants need not be charged in each

‘count.”), Because Ridgeway clearly did
. participate in the Nigur Square shootings,

he was a joint offender within the meaning
of Section 8238.

[12]- Likewise, the deféndants’ claim
that the government manuofactured venue,
while appealing on an intuitive level, fails
in light of the congréssional design of Sec-
tion 3238. The text of the statute gives the
EZOVEF! ‘nment, a choice regal ding prosecution

‘of an extraterritorial erime: efther arrest-
. ing a cooperative defendant in a jurisdic-

tion of the government's choosing or seek-
ing an indietment in the distriet where a
defendant resides. See- 18 U.8.C. § 8238 -
(stating venue “shall be in the district in
which- the offender, or any one of two.or
more joint offenders, is arrested”); see also
United States v. Gurr, 471 F.3d 144, 165

(D.C. Cir. 2006) (reading Section 8238s

clauses disjunctively). Thus, by choosing to
arrest Bidgeway in the Distriet of Colum-
bia, the government simply exercised the
choice given to it under the statute. Some-
thing more is required to sustain a claim
that venue has been manufsctured. See
United- States v Spriggs, 102 F.3d 1245,

-1950-51 (D.C. Cir. 1996). For example,

“where the key events occur in one dis-
trict, bui the prosecution, preferring trial

elsewhere, lures a defendant to a distant,

. expens[es]” imposed by requiring the govern-
ment {o arrange and finance multiple trips to -
the United States for overseas witnesses for
muitiple trials). Thus, it appears the 1egasia~ .
ture meant what it p!am!y said,


https://Ridgeway.be

US. v. SLATTEN
Clte as 365 F.3d 767 (D.C. Cir. 2017)

district for some minor event simply to
establish venue,” a claim of manufactured
venue might bave traction. Id. at 1251.
However, Section 3238 forecloses that sce-
nario here by explicitly allowing the gov-
ernment to choose where to arrest a coop-
erative joint offender., Thus, venue was
proper in the District of Columbia.’

IV. New Trian Morioy

A, Background
The defendants ‘say the distriet -court
abused its discretion in denying a new trial
- based on the vietim impact statement
(“VISY) from Officer Monem that appeared
-to contradict his testimony at trial,
During the trial, the government called

Sarhan Dheyab Abdul Monem, an Iragi -

police .officer, to testify about his ohserva-
tions in Nisur Square Quring-the attack.
Before the shooting began, Monem was
stationed at a traffic kiosk located cloge to

wheré the Raven 23 caravan had stopped.,

Meonem testified that, after he heard shots
being fired from the Raven 23 .caravan, he

' heard a seream coming from the Kis; 5o he .

approached the vehicle. As he rieared the

Kia, he saw its driver had been shot in the -

head. After examining the driver’s injury,
Monem testified he moved in front of-the
. convoy and attempted to tell them to stop
shooting by speaking to them in Argbie
and waving his hands. When. this had no
" affect, Monem stated he returned to the
" Kia and attempted to help the Kia’s pas-

senger, who was weeping and holding the

© 5. Equally.unpersuasive is the defendants’ con-
tention that the district court committed re-
versible error-by ruling ‘on the venue issue
itself instead of pregenting the question to the
“jury. Venue becomes a jury question if a de-
fendant raises a genuine issue of material fact
regarding venue, See United States v. Fahn-
g - balleh, 752 F.3d 470; 477 (D.C. Cir. 2014).

Here, the defendants failed to do so. The

parties do not dispute what happened—-te
that Ridgeway participated throughout "the
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body of the driver. Aceording to Monem,
the ear began o slowly move forward,

"~ which caused the Raven 23 squad to begin

firing at the Kia again. When the sedond
burst of gunfire erupted, Monem fled back
to his kiosk and hid behind it to shield

“himself from the builets.

. After the defendants were convieted, the
government- solieited vietim impaet .evi-
dence. from Iragis who were present in
Nisur Square on the day of the attack,

including Monem. The purpose of this evi-
dence was to allow victims and witnesses-
to deseribe how the Nisur Square shoot-
ings had affected them, including “feelings
of anper, rage, blaming self, ... helpless-
ness, [and] vulnerability.” JA 4032, In his
VIS, Monem wrote about his-guilt for not
being able to help the Kia's occupants; but,
he also painted a différent picture of what

"happened that day. Contrary to his_ testi-

mony st trial, Monem’s VIS stated he “re- .

.vhained- in [his] traffic’ cabin unable to

move nor think.” JA .637. The VIS also
stated Monem heard the driver of the Kia
pleading with his mother to get out of the
car hefore they weve both killed. When the

government produced Monem’s VIS to.the

court ard defense eounse] four days later,
the defendants raised conceriis about the
mconsistency of the VIS W1th Monem's

trial testimony.

* 'This prompted the govemment to colr:
duct an. ex ‘parte telephone conversation
with Monem regarding his VIS, The gov-

‘ernment did not record this conversation

Baghdad shootings: and that he flew from
California to the District 6f Columbia and was
arrested once he arrived thére-—they dispute
the legal significance of those facts. The de-
fendants disagree with the district court's in-
terpretation of the phrases “joint offender™
‘and “arrest,’” which, as discussed above, were
correctly conpsidered. Therefore, the district
“court, did not err by thhhoidmg this issue
. from the j jury
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and instead submitted notes to the district
court summarizing Monem's responses.
Aecording to these notes, Monem allegedly
stated he did not understand his VIS to be
- & factual statement but rather an “expres-
sion” of what he imagined it was like to be
the Kia driver. The notes also indicated
Monem reaffirmed key portions of his trial
-testimony, mcludmg that he approached
‘the Kia and saw the driver was dead.

" The defendants moved for a new trial
based upon this newly-discovered evidence,
but the distriet court deniéd their motions
without conducting a hearing, Uniied

‘States v Slough, 144 FSuppidd 4, &

“(D.D.C. 2015). The defendants now appeal,
claiming the district court committed re-
. versible error by denying their motions for
" a new trial. Slatten argues the VIS pro-
vides direct evidence of his innocence by
estabhshmg that the person he was con-
victed of murdering was alive after the
shooting in Nisur Square began, thus dis-
proving the poverniment's theory of the

‘Acase.'Additinnaliy, the other defendants

argue the VIS shows Monem committed
perjury at trial .and that this new aceount

refutes many facts vital to the govern- . ¢ ‘
' sée, 501 U.S. 808, 822, 111 S.Ct. 2597, 115

ment’s case. Finally, all deferdants argue
the district eourt ‘veversibly erred by fail-
ing 1o hold a hearing to examine Monem
regarding the conflict his VIS crested with
his testlmony at trial. ‘

'B. Analysis

[13-161 Trial courts have broad disere-
tion when deciding whether o prant a new
trial based on newly-discovered evidence.
Thompson v. Unitéd States, 188 F.2d 652,
653 (D.C. Cir, 1951). A distriet court's de-
nial of a new trial is reviewed for sbuse of
discretion. United States v. Oruche, 484
F.8d 590, 695 (D.C. Cir. 2007), In order to

obtain a new trial because of newly—dxscov— '

ered evidence, the party seeking a new
trial must prove: (1) the evidence was dis-
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“covered after the 'trial; (2) the party acted

diligently in ils attempls to procure the
newly-discovered evidence; (8) the evi-
dence relied on i not “merely cumnlative
or impeaching,” (4) the evidence is “mate-
vial to the issues ihvolved” in the case and
{6 the evidence is “of such nature that in a
new trial it would probably produce an

- acquittal.” Thompson, 188 F.2d at 653

“[Wlhen perjury by a prosecution witness
iz discovered afier trial and when the pros-
gcution did not know of the perjury until-
then,” a defendant is entitled to a new trial
only if he can prove he “would probably be =
acquitted on retrial” United Sta,tes' %
Williams, 233 F.3d 592, 594 (D C. Cir.

2000).

[17] We begin by noting the unu_s’ual
nature of the allegedly exculpatory evi-
dence .upon which the defendants. rely. In
homicide cases, vietim impact statements
are typically used during the senfencing
phase of a.trial. They allow the govein-
ment to either offer a “quick glimpse” into
a life taken by the defendant or to *de-
monstrat[e] the loss to the vietim's family
and to-society which has resulted from the
defendant’s homicide.” Payne v. Tennes--

L.Ed:2d 720 (1991). Nothing in the record
suggests the government intended to use
the VIS in this case.as substantive évi-
dexce of guilt. See JA 637 (asking Monem

- to deseribe how the,crime affected him); ¢f

Payne, B01.U.S. at 856, 111 S.Ct. 2697

. (Btevens, J., dissenting) (stating vietim im-

pact statements “shed[] no light on the
defendant’s guilt or moral eulpability”).
However, this is éxactly the purpose for.
which the defendants now seek to use

" Monem's VIS,

Monem’s. statements v1ewed in xsolatlon .
could be seer as puzzling if not contrary to
his testimony at trial, as the. defendants
suggest. Considered in context,- however,.
as. responses to the specific questions
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" posed by the government in preparing for
sentencing after the jury had returned its
verdicts finding the defendants guilty, his
stateynents take on another cast. Stili, the
Court is troubled by the government’s con-
duct upon discovery. of what might appear
to contradict his trial testimony. Instead of
inviting defense counsel to participate in
‘the phone eall with Monem or—at a mini-
‘mum—recording the phone convergation,
the government conducted sn ex porie
phone eall and offered nothing but ifs own
notes as evidence of what was sald during
"the eall. Because the Court has no way of

verifying what was said, we do not believe .
the notes constitute a repudiation of Mon— ‘

em’s eontradmtory statements.

. [18] However, even -1f -we view the
statements in- the light most favorable to
the defendants and consider them to be an
admission of perjury and 2 recantation: of
Monem’s trial testimony, we do not believe
the district conrt abused its discretion in
declining to' grant-a new trial. In order to
succeed on their claims, the defendants

 must prove Monem's VIS would probably’

result in am sequittal at a new frial.

Thomypson, 188 F.2d at 653. “This is a high
- bar to cross.” United. States v, Celis, 608
¥.3d 818 848 (D.C. Cir, 201(_)) Here, aven -

"if Monem's stafements did constitute a
"recantation of his trial testimony, we do
not: helieve they megét this high bar. This
holds especially true for Liberty, Slough
and Heard, whose convictions regarding
_ victims to the south, east, west and north
. of Nisur Square did not depend on Mon-
em’s testimony regarding the first mio-
*‘ments of the. shooting attack, Regarding
Dr. AlKhazali, the Kia passenger, cther
evidenee corroborabed Monem's testlmony

" that the.Kia was stopped when the first

shots Were_fue& _and "Officer Al-Hamidi
testified about- his own efforts to stop the
- ghoating independent of Monem’s.

“eari ordifarily be decided ...

The cnly defendant with even a slight
chanece of a different outcome based on
Monem's contradictory VIS statéme'nts
weas Slatten, However, even if we were to
assume that Monem would reaffirm his
VIS testimony, acquittal would still not be
likely due o the other record evidence
that al-Rubia’y was killed instantly. As dis-

‘cussed in more detail below, testimony.

from Officer Al-Hamidi established that al-
Rubia’y was shoet in the head, killing him
instantly. Only then did the car begin roll-
ing forward unguided. Comparing this con- -
sistent testimony from Officer ALHamidi |
with this new testimony from Monem, .
which only came to light after he was
prompted to describe “feelings of anger,
rage, blaming self, ... helplessness, [and]

_vulnerability” resulting from the Nisur .

Square shootings, JA. 4032, there fs little
reason to believe the outcome of the. case
would ‘have. been any different. Thus; it
was. hardly an abuse of discretion for the

district court to refuse to grant-a new trial

based on. evidence unhkely to pmduce a
dxfferent outcome. .

{19~21] Fur thermore, the dlstnct court
did not abuse its discretion in declining to
héld an’ evidentiary hesring regarding
Monem’s VIS. This Court givés a trial
judge “broad discretion in ruling on & mo-
tion for a new trial, ‘both in his actual

decision, and i what he considers. before

making that decision.” Lam, Kwong -Wak,
924 F.2d at 308. “A motion for a new trial
without an
evidentiary hearing, and a distric‘t court’s
decision‘not to hold such a hearing may be
reversed only -for abuse. of discrefion.”

. United. States v Kelly, 790" P.2d 130, 134

(D.C. Cir. 1986); see also Undted States v.
Kearney, 682 F2d 214, 219 (D.C. Cir.
1982) (noting the reed for a hearing is
diminished “where the trial judge has had
an -opportunity to observe the demeanor
and weigh the eredibility of the witness at
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trial”), Here, the district court judge pre-
sided over the entirety of this multiple-
week trial and observed Monem's testimo-
ny when it was given. Also, Monem’s testi-
‘mony was subject to thorough eross-exam-

ination by several defense attorneys and—
unlike the VIS—was largely corroborated .

by other evidence presented at trial: All of
these factors combined made the district
court “well qualified to rule on the motion
for a new trial” based solely on the written
motiong and the evidence submitted. Keaw-
ney, 682 F.2d at. 220. While we agree with
the defendants that a hearing would have

been helpful to clarify what Monem meant -

“when he. wrote his VIS, we cannot say it

-was an abuge of digcretion for the district
court to decide the motion-without @ hear--

ing.

V. SUFFICIENCY OF THE KVIDENCE

[22,23] Liberty and- Slatten challenge-

- the sufficiency of the evidence supporting
their convietions. The Court must affirm if,
“after viewihg the evidence in the light

most favorable to the prosecution, any ra-

_tnonal trier. of fact could have found the

esgential eIements of the crime béyond 4.

reasonable . doubt.” Jackson, 443 U.S. at
319, 99 8.Ct. 2781. The jury is “entitled to’
draw a vast range of reasonable infererices’

_ from evidence, but may not base 4 verdiet
-on mere specalation.” United .Stofes v.
Harrison, 103 F.3d 986, 991 (D.C. Cir
1997) (quoting United States v. Long, 905

F.2d 1572, 15676 (D.C. Cir. 1990)). Applying
this “highly deferential” standard, United
States v. Williams, 836 F.3d 1, 6 (D.C. Cir.
2016), the Court concludes thaf the evi-
dence supparting the copvictions was suffi-
cient, with the exception of one of Liber-
ty's attempted manslaughter conyickions.

A, Liberty

[24] Liberty, the driver of the' third

vehicle in the four-vehicle convoy of Black-
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water guards, was convicted of eight
counts of voluntary manslanghter, twelve

“counts of attempted manslanghter and a

Section 924(c) weapons count. The jury
was also instructed, in view of the charges
ander 18 U.8.C. § 2, that it could conviet
on each of these counts if it determined
that Liberty aided and abetted their com-

‘mission. Liberty contends that there was

insufficient evidence that he unjustifiably
fired his weapon at, or caused the death of,
any vietim, or that he took some action to -
aid another defendant’s unjustifiable shoot-
ing at any Spemfm vietim.

Flirst, Raven 23 member Jeremy Krueg-
er's testimony provided evidence from
which the -jury could find that Liberty
fired at the white Kia in which the passen-

“ger, Dr. Al-Khazali, was killed, Krueger,

who was in the vehicle in front of Liber-
ty's, testified that each member of the

Raven 23 team had been assigned roles

and that ‘he was responsible for seeuribg -

“one sector of Nisur Square. Krueger testi-
fied that he saw shots fired at the Kia

from the vehicle behind by “someone sit-

‘ting in the driver’s position, and [he] as-
-sumed it to be Mr. Liberty, just based on

fhis] knowledge of [Liberty’s] pesition that

- day, {of the team members'} assignmehts.”

8/6/14. (PM) T¥. 34:3-9. Although Krueger
was not in a position fo see the shootér’s -
face, he inferred that the shooter was the
driver becanse the shooter was “sitting
with his back against the driver’s seat” like.
a driver would ordinarily sit. 8/5/14 (PM)
Tr. 91:10-12.

Liberty ma_mtains ‘that this evidence
could just as plavsibly deseribe Jimmy
Watson, the Raven 28 leader, who testified
that Tie leaned ‘across Liberly’s body atd .
shot, into the Kia from the passenger seat.
This, however, ignores that Krueger testi-

. fied the shooter was sitting with his back

“up against the ([driver’s] seat” 8/5/15
(PM) Tr. 91:17-20, and that the shooter’s
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upper body was above the steermg wheel,
not “tilting down or out” of the vehicle like
someone who was leaning across the driv-
er’s body. Fd. at 35:25-86:11. Watson also
.deseribed Liberty as having his back “up
against the seat” 7/8/14 (PM) Tr, 79:14-
15. Although Watson testified that Liberty
did not shoot into the Kia “at that time,”
/2814 (PM) Tr. 50:4-G, the jury could
- have reasonably dishelieved him because

Watson's testimony was inconsistent on -

other key points, such as whether Slatten
shot first, and what Liberty did when he
exited the vehicle during the tow hook-up.
Compare, e.g., 1/28/14 (PM) Tr: 30:18-22,
with id. ab.30:23-81:20; id. at 95:12-16, with
w'; at 96:25-96:13. Further, even if the j Jury
credited Watson's testimony on that point,

it.could reasonably have understood his

other festimony that, after the initial burst
of shooting, he told: Liberty “bo-open the
door again and fire again,” id. at, 50:13-14,
"to show that Liberty had taken part in the
‘second burst: of shooting at the Kia. Given
the elose proximity of the convoy to the
Kia, 7/1/14 (PM) Fr. 1384, the jury could

reasonably find that Liberty's shets hit Dr."

Al-Khazali, contributing to her death. .-
With regard to the vietiras shot to the
soutli, Watson testified that Liberty “was
engaging in the direction of the south” as
‘the two of them fired simultaneously out of
the driver’s side door, which was oriented

in that direetion. 7/28/14 (PM) Tr. 61:18-

- 62:7. Eddie Randall another Raven 23
member, testified that he saw ghots fived

southward frc_)m' the same door, which, giv-.

en Liberty's driving assignment, he too

- agsumed were fired by Liberty. 8/11/14°

(AM) Tr. 80:5-82:8. There was also testi-

mony from Jeremy Ridgeway that in the -

immediate aftermath of the shootings in

* Nisur Square, Liberty admitted that he. .

had done “ancther Grey B5,” which Ridge-
wiy explained meant firing blindly out of

his, porthole with his rifle across his lap.

N/31/14 (AM) Tr. 44:3-9. Liberty maintains
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nonetheless that thc (xl ey 55 test!mony did
not establish shooting “in a particular di-
veetion at a particular time,” Joint” Appel-
lants’ Reply Br. b4, but because Liberty’s
door faced south until the convoy pulled
away to leave the Square, the jury could-
reasonably have found: that the Grey 55

'shots went south,

That said, evidence showing only tflat
Liberty fired south is not especially proba-
tive that he hit any particular vietim be-

-cause there were multiple shooters, fhulti-

ple vietims. in that area and “millions of
square feet to the south.” 7/29/14 (AM) Tr.

' 31:21-22 (Watson). Even 80, and even were

the Court to assume that the evidence
already discussed- was insufficient o show

" Liberty was dirvectly responsible for the

victims to the south, there was sufficient
evidence to support Liberty's conyietions
under an aiding-and-abetting’ theory See -
United States v. Branch, 91 F.8d 699, 781~
32 (bth Cir. 1996), To establish aiding and .
abetting, the government had to. prove,
beyond a reasonable doubt that Liberty
intentionally “facilitated any part ... of
fthe] criminal venture,” with ~enough
“knowledge [of the erime to] enablef ]-him
to_make the relevant legal (and indeed,
moral) choice” o opt .out instead. Rose-
monid v. United Stafes, — 17.8, ——, 134
8.0t 1240, .'1246, 1249, 188 LEd.2d 248

(2014). Given the evidence before the jury,

we “find no- difficulty in holding that ac-
tively participating in a gunbattle in which

‘2 gunman kills Tmultiple victims] can aid

and abet that kiliing" even if the povern-

ment cannot- prove which gunman killed:

which victim. Braneh, 91 ¥.3d at 732, This

_is especially true where, as here, the gun-

fire of each shooter hindered potential es-
cape; leaving victims exposed to the others’
bullets. Cf. Rosemond, 134 S.Ct. at 1247
n.G, '

The evidence showed that with Slough,

— Ridgeway and Heard firing to the south
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fram their Jocation and Watson and Liber-

ty firing south from inside their vehicle,

vietims in that area had nowhere to turn in .

order fo escape. Krueger, for instance, de-
seribed people running and “one gentle-

man particularly biding behind a car and

kind of frantically wondering what to do
and how to get away,” as rounds impacted
the car.and the ground around him. 8/65/14
(AM) Tr. 47:12-16. This unarmed man ap-
peared. to be “deciding which way to run,
and he just didn't know what the safe
direction was,” before eventually falling as
he tried to make a run for safety. Id. at
48:18-49:18. Simxiarly, Raven 23 member
Matthew Murphy described a man near
the white Kia that he perceived to be shot
while the man was. “looking around,

- trying to think abéut what he was going to

do, you know, [how to] get out of the way”
of the gunfire..7/1/14 (AM) Tr. 11:2-12:10.
from’ this evidence, the jury could reason-
ably find that Liberty's southern shooting

aided the gummen who actually mﬂmted

the harm

25 Libertjr sngpests that there is no

evidence that he knew what anyone other -

than Watson was doing, and therefore his
" shooting could not have knowingly.aided in
the commission of any crime with the reg-
uisite intent. To the extent he velies on the
fact that Watson was never charged as a
co-defendant, aiding-and-abetting- liability

can arise even when the principal offense -

goes uncharged, United States v. Catalan-

Roman, 585 ¥.8d 463, 473 (1st Cir. 2009). .

The jury eould. readily fi nd that Watson's

southern shooting wag umust:ﬁed ‘and this.

‘eriminal—for ‘instance, when Watson re-
peatedly shot at and eventually hif a man
running away from the convoy—and fur-
ther, that Liberty knew of the lack of
justification and yet continued to fire his
weapon,- Liberty's failave to oph out-satis-
fies the mens rea element, which ean arise
durmg the crime's commmsmn Rosemond
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134 8.Ct. at 1249, Fven assuming that:
Liberty may not have been able to see
Sleugh, Ridgeway, or Heard, who were
firing their weapons from above Liberty, .

“Watson testified he was aware that they

were firing their weapons, and the jury
eould have reasonably imputed that same
awareness to Liberty, who was sitting be-
side Watson, A number of southern-facing
Raven 23 members, including Mark Mealy,
who. was the turret gunner in the lead
vehicle, testified to the lack of apparent
justification for any southern shooting
from the convoy. E.g., 8/4/14 (PM) Tr.
91:18-21 (Ridgeway was unable “to person-

- ally identify a legitimate target” as he

fired south); T/16/14 (PM) Tr. 113:16-114:16
(Mealy “didn't see any reason” for the
ghots fired at people attempting to flee).

Despite Liberty’s claim that Mealy had a
different vantage than Liberty, the jury

could reasonably find that Liberty, who
was looking in the same direction, contin-

- uved to fire his gun despite the unjustified-

shooting that Was happening avound him.
With regard to the two vietims shot to
the- east. of the Nisur Square traffic circle,

. Mealy testified that an unidentified Raven

23 member fired east while the disabled

‘convoy vehicle was being hooked up for

evacuation. Mealy saw an [ragi man with

. his hands in the air, saw the Raven 23

guard kneeling outside his vehicle holding
an- M4 rifle with an ACOG scope, and
after he-heard two or three shots, Mealy
saw the Iraqi man double over with a
stomach wound. Watson's testimony placed .

Liberty outside theji vehicle. during the

tow hook-up, and although his testimony
abouit what Liberty was doing was incon- -
sistent with his statement to the grand
jury that he did not know what Liberty
did, at trial he testified Liberty helped
with the hook-up. Two rifle magazines la-
ter found in Nisur Square bore Liberty's
name and inasmueh the three other guards
who were outside during the hook-up testi- .
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fied that they did not fire their weapons,

- the jury could reasonably infer that Liber-

ty killed Ali Hussein.

leerty disputes the import of t.hlb evi-
dence, First, he maintains that the maga-
zines prove only that he fired his weapon
thal day, something he does not deny. The
jury, however, could have ressonably
viewed this evidence to show that Liberty
* fired his weapon from outside the vehicle,
consistent with Mealy’s testimony. Watson
did not reeall Liberty dropping a spent
magazine while shooting inside the vehicle,

and it is unclear how else the magazines

might have ended up outside the vehicle.
Second, Mealy testified that whoever shot
- Hussein vsed an ACOG scope. That Liber-
-ty had been issued an EOTech scope un-
‘dercuts the inference that Liberty killed
Hussein, but it does nothing to preclude it;

the Jury heard testimony that swapping -
scopes “arould [not] be that hard " '7/28/14'

(PM) Tr. 97:20-21, and that over time one
guard went from using an EOTech to an
ACOG. and then back again, Third, Liberty
further points. out -that Mealy described
the vietim .as wearing blue, traditional
garb, and no victim matehed that descrip-
tion. There was, -however, testitﬁony‘ that

Hussein was shot in the stomach, which is-

- consistent, with Mealy’s testimony. Fourth,
- Liberty maintaing that six Raven 23 mem-

bers testified that no shots were fired dur-

ing the tow hook-up. This overstates the
testimony to a degree, becauze Frost,

Krueger and Rhodes testified that they did

not vecall or perceive any shots being fired

. during the hook-up, while Murphy and
Ridgeway pestlfied only that no theoming -
_ shots (ie, shooting ab the .convoy) vere.

~fired. Bven So, the jury was entitled to

credit Mealy’s specific recollection over

that of the others. chkson, 443 US at
319, 99 8.Ct. 2781,

In sum, although Liberty may havé

poked holes in some of the evidence
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against him, this Court ddes not review the -
jury’s verdiet de wmovo, See id. Given
Mealy’s testimony and the spent maga-
zines found ountside the vehicle, Liberty -
has not shown thal no reasonable factfin-
der could . find him guilty of Hussein's
death, The jury could reasonably have .
evedited Mealy’s testimony and evidence
that only Liberty fired his weapon during

_ the hook-up efforts, On the other hand, the

government has pointed to ne evidence
linking ' Liberty to the attempted man-
slaughter of Mahdi Al-Faraji, who was also
shot to the east of Nisur Square. Mealy

testified only to seeing. the Blackwater

guard taking “two or three shots” to the
east, hitting 4 single vietim. 7/16/14 (PM) -

Ty, 120:1-121:11. An inference that oné of

those shots also hit a second vietim would
be based ‘on mere speculation, Harrison,
103 F.3d at 991, and consequently that
eount of attempted manslaughter must be
vacated for insufficient ev;dence. '

B. Slatten

[261 Slatten was convieted of fitst-de-
gree murder in the death of Ahmed Al-
Rubia'y, the driver of the while Kia. At the
time of thé shooting, Slatten was laying
across a bench in. the back of the third

.vehicle, aiming his weapon south out of 2

driver’s’ side porthole. The government’s

theory was. that while traffic was at a

standstill waiting for the B?ackwater con- -
voy to exit the Sguare, Slatten fired two
shots from a shiper rifle into the Kia wind-

“shield, killing Al-Rubia’y instantly and set-

ting into motion the day’s horrific events.
See, e.g., 6/17/14 (PM) Tr. 7:16-9:19, Slat-
tetr maintains there is insufficient evidence
to support that theory and that testimony
from two government mtnesses disproves
it.

The jury heard testimony that at the
outset, while all traffic was stopped in

Nisur Square, there were two distinet .
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pops, after which the Kia started to roll
slowly and a woman began to seredum. Offi-
cer Al-Hamidi testified that ke approached
the ear to see that Al-Rubia'y’s “whole face
- was full of blood,” that the woman in the
passenger seat was holding him and
screaming “My son, my son,” and then the
car “started moving slowly because the
young man was killed, and he did not have
control of the car.” 7/2/14 (AM) Tr. 92:11-
93:10. Officer Monem similarly testified
that, on his approach, he saw that Al
Rubia’y had been shot in the middle of his
forehead, while a nearby witness saw a

.hole in the blood-splattered driver’s side -

" windshield. From thig, the jury could rea-
gonably conelude that the first shats were
fatal, and Slatten does not dispute this
point.

The j Ju1y also heaxd t;es(umony from. Jxm—
my Wa,tson, who was in the front passen-
 ger seat of Slatten’s vehicle. Although un-
“able to recall 4t trial, Watson had testified

before the grand jury to his fairly strong.
recoliection’ that Blatten fired twite -and

then the gunners began shooting, and this
- testimony. wag admitted into evidence at
. tria], Watson deseribed Slatten’s first shots
as “very rhythmic ... retort then retort,”

7/28/14-(PM) Tr. 34:14-15, consistent with -

others’. defcriptions of the fatal shots as
. “two pops,” eg. T/14/14 (PM) Tr. 76:2-3.
Watson could not see Slatten’s target, but
testified that Slatten was aimed generally
south, which' was “the direction ... where
the {Kia] was,” 7/28/14 (PM) Tr. 38:25-39:2.
Similarly, Eddie Randall testified that he
heard the first shots come from in front of
him, where. Slatten’s vehicle was posi-

tioned. Stotigh was in Slatten’s vehicle, and

on direet” examination Randall' testified
that nothing he saw in Blough's appear-
ance indicated fo him that -Sl(_m'gh, had
taken the shots.

.. The jury heard further testimony that
Slattenr was Raven 23’s best. marksman,
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who carried 2 sniper rifle that had been -

modified to be on a hair trigger, and that
Slatten was known for his particular dis-
dain for {raqis, viewing himself as getting

_payback for 9/11. Tndeed, Jeremy Ridge-

way testified that Slatten later recounted
shooting sorheone who was taking aim at
the convoy, with Slatten saying matter-of-
factly that he “popped his grape” and
caused him to slump forward. 7/31/14 (AM)
Tr. 49:5-16. From this evidence, a reason-
able jury could understand this to deseribe
Al-Rubia’y, after being shot in the middle
of the forehead by Raven 23's best marks-
marn, Slatten's bias against Iragis, more-
over, provided a basis for finding that Slat- -
ten-had fired first, in the ‘abgence of any
insurgent fire or other threat to the heavi- -
ly armed convoy. Witnesses testified that

_Slatten had previously engaged in a pat-

tern of preemptively shooting (or encouy-
aging others to preemptively shoot) at tar-
gets in arder to draw fire from potential
adversaries. See United States v Long,
828 I 3d 655, 661 (D.C. Cir. 2008)

Slatten, like Liberty; pokes some holes '

in the government’s theory but does not

‘avercome the jury’s reasonable.determina- -
tion. of guilt in Light of the evidence before

it. He makes much of the fact that Ridge-

way testified that Slitten confessed to kill-

ing an active shodter who slumped forward -
when shot, while Al-Rubia’y was an un-

armed driver who, according to Officer

Monem, slumped to the side. The jury.
£ould reasonably find that Slatten’s “active -
shooter” claim {o Ridgeway was self-serv-
ing- and. therefore -not trustworthy. See
Williamson v. United Stotes, 512 U.S. 594,
599-600, 114 8.Ct 2431, 120 L.Ed.2d 476
(1994), As the district court found, the jury’
had “ample-support in the record to find
that Slatten was lying or unreasonably
mistaken” about an active shooter. Unifed
States v Slough, 144 F.Supp3d 4, 13
(D.D.C. 2015). Aside from two witnesses

“who thought they heard shots. from what


https://7/28/.14

US. v. SLATTEN
Clic as 865 .34 767 (D.C, Cir. 2017)

sounded like an AK-47, there was no evi-

dence of any active shooters that day, let
alone a seated one. And as for Monem's
testimony that Al-Rubia'y-was slumped fo

the side, to the extent it conflicted with .
Slatten’s recounting the jury was entitled
to disregard such a minor discrepancy.

Given the lack of evidence that Slatten
fired any other shots that day, the jury
could reasonably understand ‘his “popped
his grape” comment to describe Al-Ru-
big'y; who had been shot in the middle of
his forehead

. With regard to Watson's testimony,
* Slatten highlights the equivocation at trial
as to who shot first, Slatten or the gun-
ners. He also points out that Watson testi-
fied to hearing three AK-47 shots outside
the convoy prior to Slatten firing, which
Slatten suggests shows that he was re-
turning incoming five rather than firing at
the Kia. Slatter’s attempt to revive the

defendanty” diseredited self-defense theory -

lacks merit—the jury necesaarﬂy rejected
it, and the, distriet eourt noted that “no
witness ... ever. testified that they'ever
gaw (an msurgent’s] weapon at the scene,”

. -4/18/15 Tr. 152:6-8. In higreply brief, Slat-
ten suggests that the initial shots Watson

heard might have coine from the guhners
rather than insurgents, but Watson testi- -

fied that he first heard AK-47 rounds in

the distamce, at which point either Slatten.
or the gunners began to fire. The jury -
could reasénably conclude that, despite his..

equivocation, Watson's  testimony sup-
ported the governrnent’s ‘theor: v that Slat-

ten fired first, and also, in. light of the"

overwhelming . evidence to the contrary,
that there was no incoming fire du'ected at
the eonvoy. oL

Slatten points out that Jeremy I{rueger
. tastified hearing 5.56 caliber rounds as the
first shots fired, which Krueger claimed he
- could’ distinguish from the sound of 7.62
caliber rounds, the caliber that Slatten’s
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sniper rifle would have fired. This testimo-
ny is probative, but net forcefully so in
view of Krueger's acknowledgment that
his hearing was limited by noise-reducing
ear protection and being inside of a differ-
ent vehicle than the shooter. Still, it was
for the jury to resolve the credibility of

Krueger’s testimony that depending on the

situatfon and circumstances, he “still
[thought he) could” . distinguish caliber
rounds even when- inside another vehicle
and while wearing ear protection. 8/5/14
(AM) Ty, 21:22-82:2. '

‘Slatten’s  strongest counterevidence
comes from Officers Monem and Al-Hami-
di, who testified that the fivst shols came

from the gunners. Al-Hamidi.was “100

percent cer taln” that the first shots came
from a gunner on top.of a vehicle, 7/2/14

C(PM) Tr. 85:4-15, while Monem “did not
_see the explosion from the mouth of [a
gunner’s] rifle, but it was so cloge” that he

could. tell from the sound that it did
6/23/14 (AM) Tr. 12:12-13. This testimony,
however, does not “disprovel I the gov-
ernment’s theory of Slatten’s guilt. Slat-

* ten’s Br. 47. It simply creates a dispute of

fact, and it was the jury’s responsibility to
weigh the officers’ conflicting testimony
against that of Watson to vesolve the dis-
pute. Jackson, 443 U.S. at 319, 99 S.Ct.

‘2781, That a different jury miglit have

resolved the conflict differently is not tan-
tamount to showing that no reasenable
fact-finder could conclude that, Slatten shot .

firgt. See id. Without any other ‘plausible
" target for Slatten’s first shots and given
-the proximity of the Kia, it would have -

been reasonable for the jury to ﬁnd that
Slatten killed A'l»Rubla V.

VI. mecfrx\m Paosncucﬂou

{27} Slatten furthei contends that his
re-indictment for ﬁrsbndeglee murder, af- .
ter he suceessfully challenged his previous
indictment for wmanslaughter, attempted
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manglanghter and weapons charges, con-
stituted vindictive prosecution. Our review
of the district court’s contrary finding is
for clear error. United States v. Safuvian,
© 649 F.3d 688, 692 (D.C, Cir. 2011).

A Backg1 ound

In Decembm 2008, Slatten was indicted
Jomtly with hiy eo-defendants for identical
connts of -manslaughter, attempted man-
slaughter and weapons charges. When the

government later concluded that “tainted”.

testimony against Slatten had been pre-
sented to the grand jury, see generally
Kastigar v. United States, 408 .S, 441, 92
8.0t 1663, 32 L.Bd.2d 212 (1972); it moved
" .to voluntarily dismiss the indictment as to
* Slatten. The district covrt granted defen-

dants’ motion to dismiss the indictment as.
to all defendants on related Kastigor

grounds. ' United States wv. -Slough, 677

' FSupp2d 112, 166 & n.67-(D.D.C. 2009).

On appeal, this Court reversed and re-
inanded the dismissal ag to all defendants

_except Slatten, concluding that the district

~court had already granted fhe govern-
- ment’s motion to dismiss and “taken Slat-
ten out of the case for now.” Slough, 641
F3d at 547, '

- Two years later the. govelnment se-

cured a superseding indictment charging

Slatten with the. mansldughter of Al-Ru-
bia’y, and jointly charging &ll. defendants
_ with varfous other manslaughter, attempt-
ed manslaughier and-weapons- counts. Slat-

ten moved to dismiss the charges as time- -

barred because this Court's earlier rever-

sal of dismissal bad not applied to him and |

the lmitations period -had continued to
* yun. The district court denied his motion,
and Slatten filed a petition for a wnit of
‘mandamus. -This Court granted’ the writ
upon concluding that its earlier reversal
“alearly applied” only to Slatten’s co-defen-
dants. In re Slatten, No. 14-3007, at 1
(D.C. Cir. Apr. 7,-2014). It denied the
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government’s own petition for rehearing,
observing that the government’s eoncern
about a miscarriage of justice if its prose-
cution of Slatten- were time-barred ‘was
cansed by the government’s “inexplicable
failure to [timely] reindict Slatten.” In re
Slatten, No. 14-3007, at 2 (D.C. Cir. Apr.

.18, .2014). The government subseguently

obtained an indietment charging Slatten
with fi rst-degree murder in the death of
Al-Rubia’y, a charge not sub_]ect to the .
statute of limitations. 18 U.S.C. §§ 1113(b},
3281. The prosecutor conveyed to Siatten’s -
counsel an offer to reduce the charge to .
manslaughter if Slatten woﬁ}d waive ahy
limitations defense, explaining that the

murder charge was the government's only
remaining’ optmn for holding Slatten ac-

" countable.

Slatten moved to dlsmiss the ﬁrsb-de-
gree murder - charge on due prodess
giounds, arguing that the increased
charge constituted vindictive prosecution.
The district court denied the motion, find-
ing that the facts did not raise a presump- -
tion of vindictive prosecution. It found that
Slatten exercised his rights in a pre-trial -
context, in which courts are far more hesi- -
tant to presume vindictiveness, It further
found that the prosecutor’s-offer to reduce
the charge was a permissible pre-trial ne-.
gotiation, akin to plea bargaining, and that
no other facts suggested that the govern-
ment was improperly motivated. Instead,
the government simply sought fo hold
Slatten sccountable for a heinous erime it
believed he ecommitted. The distriet court
also rejecied Slatten’s argument that the
government was required to provide a con-
temporanecus explanation of its decision to
increase the charge. United States v Slat- .
ten, 22 F.Supp.3d 9, 12-16 (D.D.C. 2014). -

, B. Analysts = .
[28,29] The Due Process Clause pro-
hibits prosecutors from “upping the ante”
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by filing increased charges in order to

retaliate against a defendant for exercising

2 legal right. Blackledge v. Perry, 417 UB.
21, 27-28, 94 8.Ct. 2098, 40 L.Ed.2d 628
(1974). At the same time, however, prose-
cutors have broad discretion to enforee the
law, and their decisions are presumed to
be proper absent clear eviderce to the
contrary. United States v. Armstrong, B17
U.S. 456, 464, 116 S.Ct. 1480, 134 L.Ed.2d
687 (1996), Thus, to suceeed on 3 claim of
vindictive prosecntion, a defendant must
egtablish that the increased charge was
“hrought solely to ‘penalize’” [him] and
could not be justified as a proper exercise
of prosecutorial discretion.”’ Uniled States
1. Goodwin, 459 U.S. 368, 380 n.12, 102
8.Ct. 2485, 78 L.Ed.2d 74 (1982) (emphasis
added). This can be accomplished: in two
ways: through dbjective eviderce showing
" actual vindictiveness, of through evidence
“indiegtfing] a ‘realistic likelihood of vindic-

_ tiveness,’ ” which gives rise to a presump-
BV

tmn that the goverriment must then at-
tempt to. rebut United Stmfes Y, “Meyer,

810 F.2d 1242, 1245 (D.C. Cir. 1987) (quot- -

ing Blackledje, 417 U.S. at 27, 94 S.Ct.
2098), Slatten relies on the Iatter,: pre-
sumptive route, o

301 In presumption cases, the Su-
. preme Court has distinguished between
pre-frial and post-trial settings. Goodwin,
1457 U.S. at 381, 102 8.Ct. 2485, In a pre-
trial setting, “the prosecutor's assessment
of the proper extent of prosecution may
not. have crystaihzed ? g0 an increase in
charges may be the result of additional
information or further consideration of

known information, rather than a vindie--

tive motive. Jd The routine exercise of
"wnany pre-trial rights also weakens any
inference of vindidtiveness, ie,
prosecutor would retaliate simply because
1 defendant sought a jury trial or pleaded
- an affirmative defense. /d. On the other
hand, a post-trial increase in charges is

. that a

unlikely to be based on new information,
and thus it is “much more likely to be

improperly motivated than is a pretrial

decision.” /d. For this reason, a presump-

. tion of vindictiveness will “automatically”

arise whenever charges are ineveased post-

trial, but in the pre-irial context, a defen-

dant. must provide additional’ facts suffi-
cient to show that “all of the circum-
stances, when taken tfogether, support a
realistic likelihood of vindictiveness.” Mey-
er; 810 F.2d at 124546,

The parties dispute whether the first
degree murder indictment is properly
characterized as oceurring in a pre-trial or
post-trial seiting, The governmént main-
taing that as a factval matter the charging
decigion was unguestionably made prior bof
Slatten’s trial, while Slatten mamtams that
it was more akin to a post-trial decision
beeause it followed a hotly contested man-

.damug proceeding in which' this Court

chastised the government for failing timely
1o reindiet him., Slatten also points out that

_ this case was closely watched by U.S. and

Iragi leaders, citing former Vice Prosident .

_Biden's assurance to former Iragi Presi-

dent Talabani that the earlier Kastigar .
dismissal would be appealed. Anthony Sha-

-did, Biden Says U.S. Will Appeal Black- .
-water Case Dismissel, N.Y. Tives, Jan. 23,
" 2010. This Court has acknowledged that

particularly in an important, highly publi-
cized case, a prosecutor “being but human
‘may have a personal stake in [obtaining a]

‘convietion. and 2 motivation to, engage in
- self-vindication.'” Sufoavian, 649 F.3d at

692 - (quoting Ustited States v, Stonfield,
360 F.3d 1346, 1362 (D.C, Cir. 2004)). Es-
pecially when compared to the routine pre-
trial motions identified in Goodwin, 457
U.S. at 381, 102 S.Ct. 2485, there ean be
little question that the extraordinary man-
damus grant here, followed by a rather
sharply-worded criticism in denying recon-
sideration, in a high-profile prosecution
with international ramifications- no less,
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had far greater potential to give rise to a .

vindictive motive. But these unugual facts
do not convert the pre-trial settihg into a
post-trial one in which a presumption
would automatically apply; rather they
constitute “additional facts” that support
the finding of a presumption. Meyer, 810
T.2d at 124646,

[31] Slatten’s other contentions, de-

- rived from the Court’s analysis in Meyer, |

. 810 F.2d at 1246-47, do not fare as well,
He maintains that he received disparate
_ treabment- frem his co-defendants; but he
igmoves that his co-defendants had no via-
ble limitations defense and were not simi-

larly situated, as the Meyer defendants.

were. See 810 F.2d at 1246. Next, although
the -government had twice considered the
“facts and twice ‘charged manslaughter,
“the initial charges filed by a4 prosecutor
fnay not reflect the extent to which an
mdmdual is legitimately subject to prose-
eution.” Goodwm, 457 0.8, at 882, 102

S.Cl. 2485, Here, the government’s deci- .,
sion  in the superseding indictment to.

charge Slatten alone-in the death of Al-
Rubia’y indicates that it: continued to de-
velop facts after its initial charging. deci-

gion. But even where the government has

" full knovwledge of the facts, it can initially

e‘x_efcise its discretion to bring lesser
charges. £.g., United States v. Selteman,

537 F.3d 353, 361 (5th Cir. 2008). More-

.over, Slatten is incorrect that, as in Meyer,

. “tlhe -oniy relevant intervening event” be-
fore the charge inerease was Slatten’s as-
sertion of rights. Slatten’s Br. 21-22. Here,

Slatten exercised his right to file.a manda- .

mus’ petition and this Court gramied it,
nullifying the government’s. ability to- pro-

ceed on the existing charges. Finally; the-

government's offer to charge manslaughter
in exchange for Slatten waiving his limita-
tions defense was not improper, As the
district eourt found, Slatten was .advised
by competent counsel and was free to ac-

dismissed .
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cept or reject the government's offer,
which was a permissible give-and-take, See
Bordenleircher v. Hayes, 484 U.S. 357, 363,
98 S.Ct. 668, b4 L.Ed.2d 604 (1978); see

“also Paradise v. CCI Warden, 136 F.3d

331, 335 n.6 (2d Cir, 1998).

Still, although it is a close question, theé
pnusual, high-profile and potentially em-

. barrassing context surrounding Slatten’s

mandamus. petition eould be viewéd to
“support a realistic likelihood of prosecuto-
rial vindictiveness.” Meyer, 810" F.2d st

- 1246, In that sitvation, the burden would

shift to the government to provide any
objective evidence showing a non-retaliato-
ry justification for the increased charge.
Safovian, 649 F.8d at 694. The govern-'

‘ment has met this “admittedly minimal”

burden, id., pointing to this Court’s grant
of Slatten’s mandamus petition that left
the government with no alternative but to
charge him Wlth murder or else see’ “a
heinous crime” go unpunished. Appellee’s.
Br. 88 (guoting Slatten, 22 F.Supp.3d at
14). In clogely anajogons ' circumstances,
the. Seeond Cireut found ne vindictiveness
when a defendant successfully p}lrsued a
statute of limitations defense In the state’s
hlghest court, -and the prosecution. then

.rejndicted him for a eapital charge not

subject to any limitations period. Po,rad@se,
136 F.3d at 334, 836, As here, the capital
charge “was simply the only charge avail-
able[] after the other chdrges had been
. as time barred,” and the
gaovernment’s desire to see the erime puri-. .
ished "does not amount to a constitutional
violation.” I'd.-at 336. '

. This does not mean, as amicus asserts,
that prosecutors can permissibly “up the
ante” any time a defendant succeeds on
appeal, Amieus Br. 27. In many cases, the,
same charges will remain available to the
proseention after a defendant’s suceessful
appeal, and any increase in the charges
will still gwe rise to the specter of \rmdlc-
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tiveness, See Meyer, 810 F.2d at 1245-46.
And even if the same charges are unavail-
able on retrial, a defendant can still mar-
shal any . available evidence of actual vin-
.ictiveness to show that the prosecutions
purported desire to see the crime, pun-
ished is mere pretext. Nor should this
result cause doubt about whether Slatten
was punished for exercising a legal right.
Again, the Court relies little on thé gov-
‘ernment’s stated desire to see the erime
- punished;, and instead places dispositive
weight on the intervening grant of manda-
“mus, as this Court has held that an ad-
verse appellate ruling can provide an ob-
jective basis for the prosecution’s new
‘charging decision. Sofavion, 649 F.3d at
694. It is also immaterial that the new
. charge was the result of the prosecution’s
. initial mistake in allowing. the limitations

period to run. See Poradise, 136 F.3d at.

336 n.7. Slatten and amicus urge that the
povernment -can only increase charges
when, “through no fanlt of ‘its own,” the
government, fearns o6f new information af-
" ter the initial charging decision. United
States v. Jamison; 505 F.2d4 407, 416-17

" (D.C. Cir..1974). But the Supreme Court.

has rejected the “presumiption] that every
‘prosecutor i infallible” Goodwin, 457
" U.S. at 382 n.l4, 102 S.Ct. 2485; see also

Paradise, 136 F.3d at 336 n.7. l"mally, as

the -district court ruled, the government
was not required to state its justification
when it obtained the first-degree murder

indictment because “the prosecutor is not

required to sustain any burden of justifica-
tion” until after the déefenddnt comes for-
ward with evidence of vindictiveness.
Gopdivim, 457 U.S. at 384 n19, 102 S.Ct,
2485, g _

[32] With the presumption rebittted,

" Slatten’s vindictive prosecution challenge
fails. because he does not offer any evi-
dénee to support a finding of actual vindie-

tiveness. Safovian, 649 F.3d at 694. The .

district ecourt reached the same conclusion,
albeit by considering the government's ob-
jective justification to rule out a presump-
tion of vindictiveness at step one, rather

" than to rebut i at step two, Otherwise, the

substance of its analysis is much the same

‘as our own, and as such, we hold that the

distriet did not err, let alone clearly err, in
rejecting Slatten’s defense of prosecutomal
vmdmtweness

- VI Mowron 20 SEVER

We next turn to Slatten’s challenge to
the district court’s denial of his Rule' 14
motion ko sever his trial from that of a co-

‘defendant. Slatten argned for severance

beeause hie sought to introduce exculpato-
ry evidence—the co-defendant’s admis-

"sions that he, not Slatien, initiated the

Nisur Square attack by ﬁrmg on the white
Kia—evidence inadmissible in a joint trial.
with the co-defendant. See Kostigar v.
[nited. States, 406 U.S. 441, 458-61, 92
S.Ct. 1658, 82 L.Ed.2d 212 (1972) (govern-
ment: cannot prosecute declarant based on
immunized statement). The district court
denied Slatten’s motion to sever, finding
the co-defendant’s. admissiens constituted
inadmissible hearsay. We dlsagree Be-
cauge the co-defendant’s admizsions were
vital to Slatten’s defehse and possessed
sufficient ecircumstantial guarantees of -
trustworthiness, we bélieve they were ad-
missible under Federal Rule of Evidence
807. Accordingly, because the district court, .
erroneously denied severance, we reverse
Slatten’s first-degree murder convietiop—

"‘Courit .One "of the superseding indict-

ment—and remand his case for a new trial.

. A, Background

" As we outlined earlier, Slatten’s first-
degree murder conviction arose from the
killing of the driver of the white Kia. As
the Raven 23 convoy entered. Nisur Square
on September 16, 2007, shift leader Jimmy -
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Watson gave the command to “lock[]
down” the area to aid the movement of
other Blackwater teams operating nearby.
JA 1776, 1846-48, 1856-57, 2351-52. With
the help of Iragl policemen, the Blackwa-
ter convoy brought traffic in the Square to
a halt, as was their vsual procedure. After
the traffic stopped, shots rang out. The
* shots, originating from the Raven 23 con-
voy, targeted and hit a white Kia, shatter-
ing its windshield and striking its driver,
Ahmed Haithem Ahmed Al-Rubid’y, in the

head.® General gunfive then began as Rav-

en 23 team membérs fired on Iraqi civilian
: pedestmans in several direetions in Nisur
Square and the surrounding area.

As noted, the government maintained
that Slatten’s shot was the match that
ignited the Nisur Square firestorm—that

Slatten intentionally opened fire on the

white Kia because of an anti-Iraql animus.
See also Appelice’s Br., 103 {*The evidence
also showed that Slatten had both the in-
‘tent and motive to open the firing in the
Square, ‘His hatred ‘toward Iragis stood

- out, even among .those who ‘held such

views.”). The government insisted that the
Nisur Square attack was part of Slatten’s
plan to “get[ ] payback for 9/11,% JA 2117,
and the white Kia presented him with the
target for which he had been waiting.

But in the hours and days following the

* Nisur Square attack, it was another mem-
“ber of the Raven 28 team—a co-defendant

here—who sgid that he had fired the first

shots at- the white Kia. SA 1, 4, 6-7. Just
hours after the shooting, the co-defendant
was interviewed and debriefed by State

6. On appeal, as at trial, the government has
maintained that “onice Raven 23 was in the
Square, ‘no car [was] moving.”"
Br.. 12 {citing JA 1247- 48). It argues that it
was only after Slatten, unp:ovoked ‘Bred upon
thie white Kia that it “started to move slowly
forward” towards the convoy. Jd. at 13, The
defendants, however, insist that the '‘white

. Kia sedan pujled out of a line of stopped cars

Appellee’s
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Department  investigators operating in
Baghdad. SA 1. Before his biterview, the
investigators told the co-defendant that if
he wag “honest and truthful, that nothing
would be used against [him], and that they
were there to gather information not td be

- used in a criminal setting.” SA 22. During

his first debriefing, the co-defendant told
the investigators that he had “engaged and
hit the driver” of the white Kia sedan. SA’
1. The investigators’ corresponding report
states:

[TIhe team came into and locked down

_the cirele. Traffic was very heavy, but
responded to their commands to stop. A
white vehicle approached the team at a
high rate of speed and would not stop
despite [the co-defendant’s] hand signals’
~and throwing a water bettle. Other civil-
ians tried to waive the vehidle down, but
it sti! would not stop. [The co- defen-
dant] engaged and hit the driver.

8A L '..[‘wd‘day's later, on September 18,
2007, the co-defendant sipned a° sworn

written statement regarding the Nisur

-Bquare aftack, SA 3-8, As with his earlier

statement, the co-defendant’s September
18 ‘sfatement was made with the under-
standing that “neither [the co-defendant’s]
statements nor any - information or evi

* dence- gained by reason of [his] statements

{eould] be used against [him] in a eriminal
proceeding, except that if [he] knowingly
and wilifully provide(d] false statements or -
information, [he could] be criminally prose-
cuted for that action under 18 United
States Code, Section 100L.” SA 3. In his

- entering the.circle from the south, and drove
directly towards the convoy.” Joint Appel-
tants’ Br. 17. According to the defense, it was
only after the white Kia started moving that

_ Slatten’s co-defendant opened: fire on the ve-

-hicle to stop its advance. Id at 18.19. We
lighlight this discrepancy to underscore the
importance ‘of the co-defendant’s admissions
to Slatten's defense.
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second statement, . the co-defendant re-
peated his earlier statement:
As our motorcade puiled into. the mf,ex—
section I noticed a white four door sedan
driving dirvectly at our motorcade from

the west, bound lane. I and others were .

yelling, and using hand signals for the
- car to stop and the driver looked directr

ly at me and kept moving toward our .

motorcade. Fearing for my life and the
lives of my teammates, 1 engaged the
driver and stopped the threat.
SA 4. On September 20, 2007, the co-
defendant again spoke to State Depart-
. ment investigators and with the same lm-
- ited wvse condition as obtained in his-first
two interviews, SA 6-7; 22-28, The investi-
-gators’ report recounted the co-defendant’s
statement made at that time:
On the day of the ineident , .. [the co-
defendant] was positioned Just. west of

_ the police booth that is located near the.

north end of the median. south of the

- Circle, A white car was moving north on
Jinub Street toward the motoreade, and
fthe co-defendant] gave commands for

- the dviver to stop. The car did not stop,
and [he]. engaged it with his M4. [The
~co-defendant] -is not sure whether he
« was the: first one to fire: during - this

~incident. He is not awate of any shots -

being fived before his. The car kept
moving straight toward the motorcade

without braking. - {The " co-defendant].
used one magazine of M4 ammumtmn to .

engdge the white car
BA 6T, '

’I‘aken together, then, the co- defendant’
statements relate a different version of the
Nisur Square events from that presented
by, the government at trial. The govern-

. ment's case against Slatten hinged on his '

having. fived the first shots, his animosity

toward the Iraqis having led him to target :

‘the white Kia unprovolred. See supra 795-
- 98, The co-defendant’s statements, howev-
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er, strike at the heart of that theory and

instead peint to the co-defendant, not Slat-
ten, as the Blackwater convey member

. who first “engaged and hit the driver” of

the white Kia. SA 1,

At Slatten’s arraignment, the district
court granted the government's motion to
join Slatten’s trial with that of Liberty,
Heard and. Blough. JA 388-91. Slatten
asked the distriet court to reconsider join- a
der on two grounds, insisting, first, that,
because of his need for a co-defendant’s
testimony, severanee was essential so that
the co-defendant could be called as a.wit-
ness for Slatten.at the latter's separate
trial. See SA 42-43. Further, if, in a joint
trial, the co-defendant . sbatements were

. deemed admissibile as exculpatory ev1dence

as to Slatten, then severanee was appropri-
ate- to protect the co-defendant's Fifth
Amendment right. SA 43. :

The digtrict court rejected both ratio-
nales and denied the motion to sever. Re-
parding Slatten’s first argument, the dis-
triet court concluded that Statten had
failed to show a “reasonable probability”
that the co-defendant wonld be wiliing to
testify at a separate trial, as required: by
Unifed Stafes v Ferd, 870 F.2d 729, 781
(D.C. Cir. 1989) (when weighing appropri-
ateniess of severance based on alleged need

for co-defendant’s testimony, court should

congider, inter alig, “the likelihood that
the eo-defendant will testify if the cases
are sévered”). SA 42-48. The district court
further found no constitutional problem in
joining Slatten’s and his co-defendant’s tri-
als because the latter’s “statements [were]
... inadmissible hearsay.” SA 48. Slatten
challenges. only the second ruling on ap-. -

-peal. See Slatten’s Br. 86-46.

B. Hearsay and Its Excepf,ionar

{33,341 Hearsay is an out-of-court,
statement . that is inadmissible at trisl to -
estdblish ‘the truth thereof. See Fep. R.
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Evip. 801(c) (defining hearsay); Feo. R.
Evip. 802 (hearsay generally inadmissible),
The hearsay rule is rooted in the belief

" that an but-of-court statement lacks neees-

sary assurances of veracity. See Wiliiam-

san v, United States, 512 U.8. 594, 598, 114

S.Ct. 2431, 129 L.Ed.2d 476 (1994) (“The
'hea.1jsay rule . .. is premised on the theory
 that out-of-court statements ave subject to
particular hazards”)., With any statement,
a “declarant might be lying; he might have
“misperceived the events which he relates;
he might have faulty memory;-[or] his
“words might be misunderstood or taken
" out of context by the listener.” Id. To avoid
_ these shorteomings, our judicial system
" chooses in-court statements that can be
‘tested by “the oath, the witness’ awareness
of the gravity of the proceedings, the
jury’s sbility to observe the witness' de-
meanor, and, most importantly, the right
of the opponent to cross-examine.” Id, Ad-
mitting  hearsay would prevent oppesing
parties, and our judicial system as a whole,
from using these checks. Unifed Stafes v.
Fuvans, 216 34 80, 85 (D.C. Cir. 2000)

(“The problem with hearsay is that it de-

prives the defendant of the opportunity to
' cross-examine. the person who uttered the
statement at issue.”),

- 7. Neither the district court nor the parties on
.appeal distinguish among the co-defendant’s

three separate statements—the September 16 -

report, the September 18 statement and the

Septémber 20 report—for' the hearsay analy-

sis, Sea supra 802-03. This approach likely
reflects the fact that the comfent, of the three

statements is largely overlapping. See SA 1, 4,

6-7. ‘Nevertheless, two of the reports-—the
September 16 report and the September 20

report—contain hearsay within hearsay. Id. at -

" 1, 6-7. The September 18 staternent was coin-
pleted by the co-defendant himself so that, to
be admissible, only one “link” in the hearsay
chain need fall within an exception: the incor-
peration of the co-defendant's statements in

‘the report. As set forth infra, we believe the .

Septeruber 18 statement is admissible under

Rule 807's residual hearsay exception. See _.
infra Part VI1.B.3. The September 16 and -
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{351 “Nonetheless, the Federal Rules
of Evidence also recognize that some
kinds of out-of-court stalements are less
subject to these hearsay dangers, and
therefore except them from the general
rule that hearsay is inadmissible” Wil-
liamson, 612 1.8, at 598, 114 S.Ct. 2431,
The ‘enumerated exceptions apply to hear-
say that possesses certain guarantees of

© trustworthiness. See Fep. R: Evip. 803-04

(enumerating exceptions and exclusions to
heargay rule). '

On appeal, Slatien does not.argue his eo-
defendant's statements fall outside the def-
inition of hearsay. See Fup. R. Evin. 801(c).
Indeed, he could not succeed if he did so
argue—Slatten  acknowledges  that he -
seeks to use his co—defendant’s out-of-couri:_

‘statements to establish the tmth thereof,
-that is, that his eco-defendant fired the first.

shots ‘at the white Kia, See Slatlen’s Br.

.86, Slatten does, however, challenge the

district court’s conchusions that his éo«de-
fendant’s statements do not fit within any
of three exceptions to the hearsay rule: 1)
Rule 804(b)(3)s statemient against interest
exception; 2) Rule 808(6Ys business record
exception; and 3) Rule-807's residual hear-

 say exception.! "SA 43-45.

September 20 réports, however, were com-
pleted by investigators to whom the co-defen-
dant made his statements,. Id. These two re-
ports -thus have an additional "link™ in the.
hearsay chain: the transmission of the co-
defendarit’s statements to the investigators
and the agents’ incorporation of the state-
ments into their reports, But "“Thlearsay with- .
in hearsay is not excluded by the rule against
hearsay if each part of the combihed state-
ments conforms with an exception to the
rule” FED, R. EVID, 805, We believe the first
instance of hearsay--the transmission of the
co-defendant’s statements to the investiga-
tors—falls within Rule 807's residual’ hearsay
exception. . See infra Part VILB.3, And the.
second hearsay—the investigators’ incorpo- .
ratioir of - the co-defendant’s statements into
their reports—Ffalls within Rule BO3(8)'s pub-
lic records exception, which makes admissi-
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1. Standard of Review

[36,37] Ordinarily, the Court reviews

the exclusion of a hearsay statement under
the abuse of discretion standard. Uniled
States v. Moore, 6561 F.2d 30, 83 (D.C. Cir,
2011) (per curiam). Nevertheless, for Rule
_ 807, we have enunciated a slightly differ-
ent standard; namely, we should be “par-
ticularly hesitant to overturn a trial court's
admissibility ruling under the residual
hearsay exception absent a definite and
firm conviction that the court made a clear

error of judgment in the conclusion it .

reached baged upon a weighing of {he rele-
vant factors.” United States v North, 910

F2d 848, 909 (D.C.. Cir. 1990) (internaj-

quotation marks omitted) (quoting Bal-
ogh’s of Coral Gables, Ine. v, Gelz, 798
Ir.2d 1856, 1358 (11th Cir, 1986) (en banc})

Because “the Ieg‘i,slativé history of [Rule
8071 indicates that it showld ‘be applied
sparingly,” we believe it appropriate to
_engage in & Rule 807 gnalysié only if it is
apparent that no other exception renders a
hearsay Statement admissible. See SEC v,
First City Fin.. Corp, 890 F.2d 1215, 1225
(D.C. Cir. 1989); accord United States v.
Kim, 595 F.28 755, 759-66 (D.C. Cir. 1979)
- {analyzing admissibility of statement under
Rule 803(6) before residual hearsay excep-

tion analysis). Therefore, before discuissing -

the residnal hearsay exeeption, we briefly
turn to Slatten’s arguments that his ao-
defendant’s statements are admissible un-
der Ru}e 804(10)(3) and Rule 803(6}

ble a pubhc record’s “factual fm_dmgs fronh; a

legally authiorized investigation” so long as .
they are offered-"against the governmentina -

- criminal case’” and “‘the opponent does not
show that the source of information: or other
cireumstances indicate a lack of trustworthi-

" pess.”” See Fep, R, Bvib. B03(8); United States v.
Warren, 42 F.3d 647, 657 (D.C. Cir. 1994)
("[Rule 803(8) ] appears to provide for admis-
sion of police officers’ statements in public

records even in the absence of a demonstra-

2. Rule 804(1))(3) and Rule 803(6‘)

38] Rule 804(b)(3) provides an excep-
tion to the hearsay rule if: “(1) the declar- -

-ant [is} unavailable, (2) the statement [is]

against the declarant’s interest, and (3)
corroborating circumstances clearly indi-
cate the trustworthiness of the statement.”
Moovre, 651 F.3d at 82 (internal guotation
marks omitted); see FEp. R, Evin. 804(b)(8).
Although we agiee with Slatten that, at

their joint trial, his co-defendant qualified -
ag “an unavailable witness,” se¢ United
States v Harris, 846 F.Supp. 121, 124 n.6
(D.D.C. 1994) (witness “on the advice of
coungel, invoked his Fifth Amendment

 privilege against self-incrimination and did
.viot festify at trial .
_became an unavailable witness™), and that

. [85 a result, he

his co-defendant’s statements do possess
indicia. of trustworthmess,s see infra. at
Part VILB.3, Slatten could not show that
hig co-defendant’s statements were so in-
culpatory that a resasonable person in the

latter’s position would have made the

statements only if he believed them fo be
true; his co-defendant’s statements were
immunized and, as-a general matter, a self-

‘defense claim is not “clearly” against. a.
- declarant’s interest, see United States v.

Henley, 766 F.3d 893, 915 (8th Cir. 2014)
(affidavit of unavailable declarant “was not .
clearly against his own interest becanse in

it he claims he shot {the. victim] in self

defense™); United States v Shryock, 342
7.3d 948, 981 (ch Cir, 2003) ("The district

tion that the statements reﬂected the officers’
personal knowledge."); aceord Beech Aircraft
Corp. v. Rainey, 488 U.S, 153, 169, 109 S.Ct.
439, 102 L.Ed.2d 445 (1988) (taking ‘a)
broad approach to admissibility unéer [Rule

" 803(8) 1"

‘8. In ihis respect, we disagree with the district

couft's statement that “the unreliable context
" under.which the statements were given surely

does not ‘indicate [the statement's] trustwor-

thiness.”””. SA 44; see infra at Part VILB.3..
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court did not abuse its discretion by ex-
-eluding [a declarant’s] statement that he
shot the vietims in self-defense because the
statement was exculpatory, and not
- against his penal interest.”), Aecordingly,
it was not an abuse of discretion to con-
clude, as the district court did, that the co-
defendant’s statements did not fit within
Rulé 804(b)3)s exception. See FEp. R.
Evip. 804(h)(3).

[39,40] Rule 803(8) provides an éxcep-
tion to the hearsay rule for records that
are, inler alic, “kept in the course of a
regularly conducted activity of a business.”
" Fgb. R. Evip. 803(6). Rule 803(6) does not
support the admissibility of the co-defen-
dant’s statements because he himself was
_-not acting in the regular course of business
‘when he made his statements to State
Department mvestlgators S United States
v Warren, 42 F.3d 647, 656 (D.C. Cir,

1994) (Rule 803(6) “allows admissieﬁ-qf )
" statements in [police] reports only if they

- veflect the maker's personal knowledge, or
if they were reported o the maker, direct-
1y or through others, by one who is himself
‘adting in the regular course of business,
and who has personal knowledge” (empha-
sis added) (internal quotation inarks omit-
ted)). A “witness’[s] description of [an inci-

dent), recorded by [a public-official} in his -

report, is not imade in the regular course of

the witness’[s} business and does not de-

" gerve the prestmption of regularity ac-
cardéed a business record.” United States v
szth 521 F.2d 957, 964 (D.C. Cir. 1975).
I-Iaving rejected Rule 804(b)2Ys and Rule
© 803(6)'s applicability, we turn to Rule 807.

9, During the trial, the district court focused

on the fifth element of Rule 803(6)'s test,
finding that the “source of the information

.. tndicatefs] a lack of trustworthiness' be- -

cause “the natural tendency of the target of
an investigation who is furnishing a com-
pelled statement following a shooting incident
would be to provide ‘self-serving exculpatory
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3. Residual Heorsay Exception

Using. the United States v. North stan-
dard of review, we consider Slatten’s argu-
ment that his co-defendant’s statements
are admissible under Federal Rule of Evi- -

dence 807 (“Rule 807")--the residual hear- -

say exception. Rule 807 makes admissible
a statement otherwise violative of the
hearsay rule if the statement meets five
criteria. First, the statement must have

“aquivalent circumstantial guarantees of

trustworthiness” comparable to °those
founid in Rile 808s and Rule 804's enu-
merated hearssy exceptions; Frp R. Evip.
807(a)(1).- Second, it mpst be “offered as
evidence of  a . material fact” Id
§ 807(a)(2). Third, the statement must be.
“more probative onthe point for which it is
offered than any other evidence that the
proponent can obtain-through reasonable

: efforts.” Id. § 807(a)(®). Fourth, “admit-

ting it [must] ... serve the purposes af.
these rules and the interests of justice
Id. § 807(a)4). And finally, the proponent

. of the statement must have given “an ad-

verse party reasonable notice of the intent
to offer’ the statement and its partieulars,
including the declarant's: name and ad-
dress, so that the party has a fair opportu-

nity to meet it.” Id. § 807(b).

f411 The 'residua,l hearsgy exception
“was designed to encourage the progres-
sive growth. and development of federal
evidentiary law by giving courts the flexi-
bility to deal with new evidéntiary situa-
tions which may not be plgeon—holed else-
where.” United Stafes v. Muthis, 559 F.23
294, 299 (6th Cir. 1977), see nlso Dallas

statements,' ' SA 45. We disagree with the
district court's assessment of the trustworthi-
ness of the “source of the information.” See
fufra Part,VILB.3. Nonetheless, we “may af-
firm on grounds other thain those presented

" and relied on-below.” Urited States v. Law-
son, 410 F.3d 735, 740 n.4 (0.C. Cir. 2005).
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Cty. v Commercial Union Assoc., 286
. F.2d 888 (Bth Cir. 1961). As the Federal
Rules of LKvidence Advisory Committee
noted, the enomerated hearsay exeeptions
of Rules 803 and 804, “while they reflect
the most typical and well recognized ex-
ceptions to the hearsay rule, may not en-

compass every sitiation in which the refia-

bility and appropriateness of a particular
‘plece of hearsay evidence make elear that
it should be heard and considered by the
_trier of fact.” Fep. R. Bvin, 808(24) (adviso-

vy commiitee's nole to 1974 enactment}.

[42] That said, we also recognize that
“the residual hearsay exception is “ex-
“tremefy narrow and require(s] testimony
to be ‘very.important and very reliable.

First City Fim. Corp., 890 F.2d at 1225
(“[Thhie legislative history of the [residual
hearsay] exception indicates that it should

be applied sparingly.”). Indeed, were Rule’
- 807 to be. liberally applied, the exception .
might read. out the rule. See Akrabaur v

Carnes Co., 152 F.3d .688, 697 (7th Cir.
1998) (“We ..,
'resadual provision to prevent it from be-

coming the. exception that swallows the’

" hearsay rule”); Mathis, 559 F2d at 299
(“4Tlight reins must be held to insure that
this provision does not emasculate ouy well
“developed body of law and the notions
underlying our evldentiary rules.”. Thus,

only in. the most “exceptional cireum-

. stances” does Rule 807 make admissible a
statement that does not fall within one of
Rule 808's or Bule 804's enumerated hear-
say except,lons See Kim, 695 .24 af 766~

66; United States v. Phillips, 219 F.3d 404,

10, As of 1997, Rule 87 is the succeésor pro-.
vision to Rule 803(24) and Rule B04(L)(5). See

. Fep. R, Bvip. 807 (advisory comunittee’s note
to 1997 amendment) (“The contents of Rule
803(24) and Rule 804(b)(5) have been com-

“"bined.and transferred to a new Rule 80G7. This

ly, in" truly exceptional cases.”

narrowly construfe] the

419 & n.23 (Bth Cir, 2000). (“The [residual
hearsay] exception is to be used only rare-
“(internal
quotation marks omitted)).

[43,441 We believe this case presents
one of those execeptional  circamstances.

(Our analysis beging with Rule 807's first

element-~the requirement that the eo-de-
fendant's statements contain “equivalent
cwcumstanmai guarantees ‘of {rustworthi-
ness” to those ensured by the Rule 803
and Rule 804 hearsay exceptions. See FEp
R. Evin. 807(a)(1). In assessing trustwor-
thiness, we look to the “totality of efreum-
stances ... that surround the making of
the statement and that render the declar-
ant particularly worthy of belief”; and

" drawing parallels from the ‘enumierated
hearsay exceptions, we must gauge wheth- =~

er the declarant was “highly unlikely to
le”” Idaho v Wright, 497 1.8, 805, 819-20,
110 8.Ct. 3189, 111 L.Ed.2d 638 (1990). As -
we have recognized before, “in order to-
find fa} statement trustworthy, a court
must find that the declarant of the prior
statement “was .particularly likely to be
telling the trith when the statement was
made." ™ Washington, 106 F.3d at 1002

" (quoting United States v. Tome, - 61 F3d

1446, 1453 (10t Cir. 1995)), accord Rivers
v United Stedes, 177 F.8d 1308, 1314-15
(11th Cir. 2018) (“By requiring hearsay

_ admitted uhder the residual exception to

have ‘circumstantial guarantees of trust-
worthiness that dre like the ‘guarantees of .
the specific exceptions, Rule 807 is clearly
concerned, first and foremost, about

-whether the declarant originally made the

statements under cireumstances that ren-

der the statements more trustworthy.”).

was done to facilitate additions to Rules 803
and ‘804, No chdnge in meaning is intend-
ed."). Accordingly, our precedent relating to -
the residual hearsay exceptions formerly set

_forth'in Rule 803{24) and Rule 804(b)(5) now
applies to Rule 807.


https://hears.ay
https://enaotment).10

808

Several of the circumstances surround-
ing the co-defendant’s declarations indicate
- their reliability and manifest that he was

likely telling the truth at the time he made

his statements. See Washington, 106 F.84

at 1002. For one, during his debriefing
. interviews with the.3tate Department, the

co-defendant had “the imcenfive ... to
" speak truthfolly ...." See Uniled States v
Bailey, 581 F.2d 341, 349 (8d Cir, 1978)
(emphasgis added). He was almost com-
pletely immunized when he made his state-

ments—he faced no criminal liability (ab- -

sent’ one exception discussed below) as a
. result of his providing the investigators his
account of the Nisur Square attack. See
SA 1, 4, 6-7, 22-23. Immunity can indicate
trustworthiness, partieularly if the immu-

"« nized statements do not cast blame or

_ “divert attention” to another. See, eg.,
" CQurro v. United States, 4 F.3d 436, 437
. {6th Cir. 1993); see also United States »

Henderson, 406 F.Supp. 417, 428-n.19 (D.

Del. 1976) (“The purpose of an immunity

gtatute is to obtain truthful mfolma.tmn

most frequently regarding oﬁhervnse un-
diseoverable offenses.”). But of Undled

34 (6th -Cir. 1991) (expressing skepticism
that immunity makes trustworthy state-
ment, “divertling] attention to another”),
More importantly, the one exception to the
eo-defendant’s immunity may have been an

"even greater incentive éncouraging his

o honesty; that is, he faced- criminal liability
under 18 U:8.C. § 1001 if he.made a mate-
rially false statement to the investigators
and he- expressly -acknowledged that he

‘eould be so prosecuted. See SA 3. (*I fur- - '

" ther understand ... that if I knowingly
and. willfolly provide false statements or

information, I may be criminally prosecut-

ed for that action under 18 United States
Code, Section 1001.”); 8A 22-28 (co-defen-
dant testified that his undér standing was
that if he was “honest and truthful, that
nothing would be used against [him]. .
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(emphasis added)). We have previously
concluded "that the threat of 18 US.C.-
§ 1001 liability bolsters the  trustworthi-
ness of a declaration for the residual hear-
say exception. Fiist City Fin. Corp., 890
.24 at 1225 (affirming district court’s ap-
plication of residual hearsay exception
where, inter alia, statement was “subject

to criminal prosecution under 18 U.S.C.

§ 1001"); see United States v. Inil Bhd. of
Teamsiers, Chouffeurs, Warehousemen &
Helpers of Am., AFL-CIO, 964 F.24 1808,
1812-13 (2d Cir. 1992) (hearsay statement
was reliable because, inter alie, declarants
“faced possible criminal sanctions for mak-
ing false statements” under 18 US.C.
§ 1001).

Addltmnaj factors. pomt to the trustwor--
thiness of the co-defendant’s statements.

-He “eonsistently reported the essential de-

tails of [his] story ... over the course of
multiple [interviews]” on -Se'ptembe.r 16,
see SA 1, Septembier 18, see SA 4, and
September 20, se¢ SA 6-1. See Al Alwi v.
Obama, 653 F.3d 11, 19 (D.C. Cir. 2011).
Consisteney supports the reliability of his

.. Stabes v. Gomez-Lemos, 939 F.2d 526, 333 Multiple statements and, consequently, his

veracity, See Uniled States v. Bumpass, 60
T3d 1699, 1102, (4th Cir. 1995) (listing
consistency of declarant's statements as a
factor in assessing trustworthiness under
Rule 804(b)(3)). Other- circuits have
reached. the same conclusion ‘in applying
the Rule 807 exception. See United States

.. Harrison, 296 F.3d 994, 1605 (10th Cir.

2002) (noting, in Rule 807 analysis, “the
consigtency of the declarant's statements”
is “a factor that we find particularly per-
suagive™), ‘

The reeord also containg evidence “cor-
roborating. the veracity of the state-
ment{s].” See Rivers, 777 F.3d at 1315
(quoting Bailey, 581 F.2d at 349) (naming -
corroboration of vergcity of statements as
factor to be considered in assessing guar-
antee of bruthfulness under Rule 807);
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United States v Hall, 165 F.Sd 1095, 1110-
(11 (7th Cir. 1999) (in gauging trustworthi-

neas of statement under residual hearsay
" exception, corroboration of declarant’s
statement, inter alia, is considered). Iragi
Police Officer Ali Ghalaf Salman Mansur
* Al-Hamidi was “within feet” of the Black-
water convoy in Nisur Square on the day
of the atfack. JA 1248, Al-Hamidi testified
that the Raven 23 team “started throwing
hottles of water” in order lo stop traffic.
JA 1247-48; accord SA 1 (co-defendant
stated that he had “throw(n) 4 water bot-
tle” to stop traffic). Additionally, Al-Hami-
di agreed that, from his proximity to the
" ¢onvoy, he was “100 percent certain” that
g man in the co-defendant’s premse posi-
tion fired the first shots.™ JA '1270. Al-

Hamidi’s partner, Sarhan Dheyab Abdul -
Menem, also testified that, fram his “very -

" close” vantage point “about three to four
meters away from [the] armored cars,™ he
. also witnessed the first shots coming from
the to-defendart's precise  position . and
“not frem the holes or the windows that
" are in the [Raven 23} vehicles” JA 7T97.
Blackwater convoy member Jeremy

Krueger also provided corroboration, testi-’
fying that the first shots he heard in Nisur

Square., sounded like “6.56 rounds,” the ¢o-

defendant’s ammunition, not 7.62 rounds,

Slatten's ammunition. JA 2302-03. Collec-
. fively, tHen, this evidence corroborates the
co-defendant’s statements that “he “en-
© gaged and hit the-driver,” of the white Kia,
see BA 1, and was unaware “of any shots
being fired -before his,” see SA 7.

K We'find that Rule 807's remainitig re-

. quirements are also met; indeed, the gov-
ernment raises no dispute in. this respect
on appeal. There is no doubt that Slatten
seeks to offea his eo- defendant’s state-

11, As noted earher, Slatten sat inside the ar-
mored command vehicle; his co-defendant
did not. JA 3847, ' '

ments‘ “as evidence of a material fact”
TeEp. R. Evin. 807(a)2). That is, Slatten

‘segks to introduce the statements to bel-

gter hiz defense that his co-defendant—not
he—fired the first shots at the white Kia,

See Slatten’s Br. 42, After thorough review
of the record, we are not aware of evidence
“more , probative on the point for” which
Siatten seeks to admit his co-defendant's’
statements.> See FEp. R. Evin, 807(a)(3).

The co-defehdant’s statements contradiet

the core of the homicide count against
Slatten, charging him with “willfully, delib-

erately, malicfously, and with prémedita- = -
tion and malice aforethought, funlawfully

killing] the driver of a white Kia sedan,” .
JA 383. Indeed, the co-defendant acknow!-
edged that he was “not aware'of any shois
being fired before his,” SA 7, and that he '
“engaged - the .driver” to respond to the
active threat posed by the white Kia, SA 4,
We also believe that “admitting [the co-
defendant’s statements] servefs] the pur-
poses of [the federal evidentiary] rules and
the interests of justice.” Fep.’ R. Evm.

" B0T(a}(4). Allowing the jury to weigh the.

statements—to determine their welght, if.
any, as against the evidence incriminating
Slatten—adyances the Federal Rules of
Evidence’s goal of “ageertaining the truth
and securing a just determination.” Id.

§ 102, Finally, the vecord. démonstrates

that Slatten gave the.government “reagon-
able notiee of [his] intent to offer the state-

ment[g].” Id. § 807(h). -

In finding Rule 807’s residual hearsay ‘
exception mappllcable to the -eo-defen-
dant’s statements, the district eourt relied
on'two points: 1) its détermination that the
stitements lacked “pquivalent circumstan-
tial _Buarantees of -trustworthiness” ' be-
canse the co-defendant “provided his state-

12. . it is an “uncontroversial observation that
many confessions are powerful evidence.” Sec .
Premo v. Moore, 562 U.S, 115, 130, 131 §.CL.
733,178 LEd.2d 649°2011).
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ments under the specter of dismissal from
. his position, or even eriminal penalty,” and
2) its belief that Slatten had no allditional

- guarantees of frustworthiness. SA 44. Re--

garding the first point, the only criminal
penalty that the co-defendant faced was 18
1.S.C. § 1001 false statement liability, a

factor that weighs in favor (not against)
the trustworthiness of the statements. See
First City Fin, Corp, 890 F2d at 1225
(application of residual hearsay exception
appropriate where, infer alia, statement

* was “subject to eriminal prosecution under’

18 U.S.C. § 1001"). Regarding the second,
Siatten possessed additional guarantees of
the trustworthiness of his co-defendant’s
statements pgivén their consistent repeti-

“tion and factual corr oboration See. supm-‘

at 808—09

{45] In sum, we are laft, with & “deﬁ-
" ‘nite and firm conviction” that' the district
court clearly erred. in’ excluding ‘the co-
defendant’s -statements ~as inadmissible
. heaysay. See. North; 910 F.2d at 909; see
also United States v Sanchez-Lima, 161
184 545, 547-48 (9th Cir. 1998) (reversing
distriet court’s refusal to admit gtateiments
under’ Rule 807 where, inter alin, the,
statements in guestion. were made “Under
oath and subject to the penalty of perju-
ry,” were made voluntarily, were -based

“on facts within {the declarants’] own per-

sonal knowledge” and “3id not contradiet
any of their’ p1evmus statements to gov-
ernment agents and defense mvest1ga—
tors”). Moreover, because of the critical
" pature of the co-defendant’s _sbafoements

we believe their exclusubn had a “substan-

tial and injurious effect or. influence m
determining” the jury’s. verdict” and ‘was
therefore not harmless error. See United
States v Mahdi, 598 .84 888, 892 (D.C.

Cir. 2010) (“[Elrror is harmless unless it .

_has substantial and injurfous effect or in-
- fluence in ‘determining the jory's ver-
dict. . ..

" severance .

* (infernal quotation marks omit--
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ted)). Having found the co-defendant’s
sbatements admissible, we leave it to the

“jury [to] ... make the ultimate determi-
nalion concerning the truth of the state-
ments” in light of all of the evidence. Unit-
ed States v. Price, 134 F3d 340, 348 (6th
Cir. 1998).

[46] In view of our conélusion that the
co-defendant’s statements were admissible,
we return to Slatten’s motion to sever his’

“trial from that of the co-defendant, We

review the distri;:t court's ruling on a mo-
tion to sever under the abuse of discretion
standard as Federal Rule of Criminal Pro- -

cedure 14 “leaves the determination of risk

of prejudice and any remedy that may be

-necessary to the sound diseretion of the

digtriet coupts.” Zafire v. United Stoles,
506 U.S. 584, 541, 113 S.Ct. 983, 122

' LJEd.2¢ 817 (1998). That said, the district

court recognized that the severance issue

- here largely hinged on the sdmissibility of
the co-defendant’s statements;. in fact, it
expressly ack:mwledged the government's

concession that “[ilf admissible, -[the co- -

defendant’s] Garrity statements would jus- o '

tify severance of Slatten’s case from [the
former’s] case 'in deference to [the co- -de- -

_fendant’s] Pifth -Amendment rights. as

enuncisted in Kastigar.” SA 43. There i
no record indication -that the government

" has changed its position on this point.

[47} The Supreme Court has instruct-
ed that “a distriet court should grant a
. if there is & serious risk that
a joint trial would compromise a specific

" {rial right of oné of the defendants, or
-prevent the jury from making a reliable

judgment about guilt or inhocence” such as
when “essential exeulpatory evidence that
would be available to a defendant. tried
alone were unavailable in a- joint frial”™
Zafiro, 506 US. at 539, 113 S.Ct. 933,
Becanse joinder of-Slatten’s and his co- -
defendant’s trial rendered the latter’s oth- .
erwisé admissible statements—"“essential
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exchlpatory evidence,” id.—unavailable to

" Slatten, it was an abuse of discretion to

deny Slatten’s motion to sever. According-
ly, we reverse Slatten’s convietion on
Count One (first-degree murder) and re-
mand for a new trial théreon. .

VIIIL EI('_}ILITH AMENDMENT

[48] Slough, Liberty and Ileard also
-claim the applieation of 18 US.C.
 § 924(cy's mandatory 80-year sentence to

their convictions viclates the Eighth
Amendment’s prohibition against cruel and
unusual punishment. We review this gues-
tion de movo. United Siates v. Said; 798
F.3d 182, 196 (4th Cir. 2015); Pharaon 1.

Bd. of Governors of Fed. Reserve Sys.,, 185

F.3d 148, 157 (D.C. Cir. 1998).
Under 18 U.S.C. § 924(c)(L)B)), any-

one who uses a machine gun.or a destruc-

tive device during and in furtherance of &
crime of violeneé is- subject toa mandatory
senténce of no less than thirty years. I-Iere,
‘the jury found defendants Slough and
Heard violated Seetion 924(c) by discharg-
‘ing machine guns and destructive devices
during the Nistir Square shootings, and it
found Liberty violatéd Section 924(c) by
discharging & machine gun during the

. same attack. In response to these findings,

Slough, Heard and Liberty were each sen-
tenced to imprisonment for thirty years

for their Section 924(c) eonviction plus one
‘day for their remaining voluntary madn-.

. slaughter and attempted voluntary man-
slanghiter convictions. Fhey now challenge
their sentences as. “being cruel and unusnal

-pumshments because the sentences are
“unconsntuuonally rigid and grossly dis-
proportmnate " Jeint Appellants Br..110.

We conclude the mandatory 30-year sen-

terice ' 1mposed by Section 924{c) based
. solely on the type of weapons Slough

Heard and Liberty used during the Nisur’

Square shooting is grossly disproportion-
ate to their cudpability for using govern-

ment-issued weapons in a war zone. We
therefore also conelude these sentences vi-
olate the Eighth Amendment and remand
for resentencing.

A, Proportionaﬁty
[49,50] The Eighth Amendment pro-

" hibits the infliction of “cruel and unusual

pumshments » U.8. Consr. amend. VIIL .

“Central to this pmh;bmon is the require-
“‘ment that the punishment for crime “be

graduated and proportioned to the of- -

- fense.” Graham v Floride, 560 U.8. 48, 59,

180 8.Ct. 2011, 176 L.Ed.2d 825 (2010).
However, this proportionality principle is
narrow; and it only forbids “extreme-sen-
tences that are grosaly disproportionate to
the crime” Hormelin v Michigan, 501
T1.8. 957, 1001, 111 S.Ct. 2680, 115 L.Ed.2d
836 (1981) (Kennedy, J., concurring in part -

-and concurring in judgment). There are .
two ftypes of Eighth Awendment chal-

lenges: to sentences: 1) challenges to sen-.

tences as apphed to an individual defen- . -

dant based’ on “all the circumstances -in aj
particular case” and 2) categorical chal-

lenges to sentences impoged based on-the - '

pature of the offense or the “characteris-

- ties of the offender.” See Graham, 560 U.S.

at 59-61, 180 8.Ct. 2011. Stough, Liberty
and Heard assert their sentences are dis-
propartionate both as applied to their situ- -
ations individually and categorically to all

- defendants who have  discharged govern-
ment-issued weapons in a'war zone. We .

begin by addressing the as—apphed chal-
lenges.

[51-53} When addressing ¢n as- apphed

_challenge, courts begin “by comparing the
_ gravity of the offense and the severity of

the sentence” based on “all-of the eircum-
stances of the case.” Jd. at 59, 60, 130 S.Ct.
2011, When engaging in this comparison,
couits are to give “substantial deference to
the broad.authority that legislatures nec-
essarily possess in determining the types
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. and limits of punishments for crimes.” So-
lem v. Helm, 463 U.S. 277, 290, 103 S.Ct.
3001, 77 L.Ed.2d 637 (1983). Also, the im-
position of a severe mandatory sentence
* does not in itself make a sentence uncon-
stitutional. See Hammelin, 501 U.8. at 994,
111'S;.Ct. 2680 (“Severe, mandatory penal-
ties may be cruel, but they are not unusual
in the constitutional sénse.”); see also id. at
100607, 111 8.Ct. 2680 (Kennedy, J., con-
. ecurring in part and coneurring in. judg-
ment) (*We have never invalidated a pen-

alty mandated by a legislature based only.

on the length of sentence ....”). Thus,
courts should be “reluctant to review legis-
. Jatively mandated terms of imprisonment,”
and “successful challenges to the propor-
tionality of particular sentences should be

" exceadingly rave” Huito v Dawis, 454 .
U8, 870, 374, 102 S.Ct. 708, 70 L.Ed.2d -

B56 (1982) (per euriam). However, the un-
" usnal ejireumstances of this case make it

‘one of those “exceedingly rare” instances.

- [54]. We begin by evaluating the‘_gra\zi-

- ty of the defendants’ erime. When evaluat-

ing the severity of a crime, we .consider
“the harm-caused or threatened to the
vietim or society and the culpability [and
degree of mvolvement] of the [defendant].”
See Solem, 463 U. 8. at 292, 103°3.Ct. 3001:
When examining a defendant’s culpability,
" the Court may look to tlie defendant’s

- intent, and motive in committing the erime. .

 See td. at 293,103 S.Ct. 3001. The Cowt

 may also consider the defendant’s eriminal
history. Ses Rwmmel v. Estelle, 445 U.S.
| 268, 276, 100 S.Ct. 1133, 63 LEdad 382
(1980)

(554 IIere, we believe i 1s 1mportant to
distinguish between the predicate. crimes

- o violence .for which Slough, Heard and
. Liberty were convicted and the conviction

under Section 924(c) that carries with it a
mandatory 30-year sentence. We agree

. Wwith the district court that the actions of

these defendants, which . killed fourteen
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Traqi civilians. and injured seventeen oth-

_ers, constilule very serious offenses, We
. also agree the use of automatic weapons or

explosives during a erime of violence typi-
cally does increase the severity of that
crime. ‘Moreover, under normal cireum-
gtances, we would be “reluctant to review
[Congress’s] legistatively mandated terms
of imprisonment.” Hutlo, 464 U.S, at 374,
102 8.Ct. 703. However, we do not believe
gsuch deference is owed when a stalute’s
application only tangentially relates to
Congress's purpose for creating the stat-
ute in the first place: See Gonzalez .
Duncan, 551 F.3d 875, 884-86 (9th Cir. -
2008) (holding the applieation of a statute .
to a defendant that was only tangentially
related to the legislature’s reason for cre--
ating the law uhdermined the gravity of
the offense). S o

The Supreme’ Court has described Sec-

* tion 924(cY's basic purpose as an effort to

combat the “dangerous combination” of
“drugs and guns.” Smith v. United States,
508 U.8, 223, 240 113 8.Ct. 2050, 124
L.Ed.2d 188 (1998). For this reason, the
text of the statute applies to any person-

-who “uses or carvies a firearm” “during

and in relation to any erime of violence of
drug’ {rafficking -crime” 18 USC. .
§ 924(e)(I)A). Furthermore, the Supreme '

Cowrt has recognized Section 92d(e) was -
ereated “‘to persuade the man who is

. tempted to commit a Federal felony to

lesve his gun at home” Muscoarello v
United States, 524 U.8. 126, 132, 118 B.Ct.

1911, 141 L.E4.24 111 (1998) (quoting Rep-
- resentative. Poff, the chief legislative spon-

sor of Section 924{c)); sze also Busic v
United, States, 446 1.8, 898, 405, 100 S.Ct..
1747, 64 L.Bd.2d 381 (1980) (describing

. Representative Poff's comments as “eru-,
“cial material” in inter preting the purpose

of Section 924(c)). Thus, precedent, clarifies -

Section 924(c) applies against those who

intentionally bring dangerous guns with
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them to facilitate the commission .of a
crime.

None of thesé concerns are remofely

implivated by this case. On the day of the
Nisur Square attack, Slough, Heard and

- Liberty were providing diplomatic security
. for the Department of State in Irag As.

part of their jobs, they were required to

carry the very weapons they have now -

heen sentenced to thirty years of imprison-
ment for using. While we acknowledge
- aome eourts have held the text of 924(c) is
broad enough to allow the statute to- be
applied against iddividuals using govern-
ment-issued weaponis while on duby, see,
e.g., United States v. Ramos, 537 T.3d 439,
457 (5th Cir. 2008) (upholding the applica-
tion of Section 924(c) against Border Pa-
trol agents who .shot a fieeing felon); see
also 8. Rep. No. 98-226, at 314 n.10 (1983),

reprinted in 1984 U.S.C.C.AN. 3182, 3,492

(stating ! that “parsons who are licensed to
* carry firearms and abuse that privilege by
-committing & crime with the weapon, as in
the extremely rare case of the armed po-
lice officer who .commifs a crime, are as

. degerving of punishment as a person

_‘whose possession of the gun vmlates a
state or local ordinance™), there is no evi-
dence Conggress intended for Seetion 924(c)
to be applied sgainst thése required to be
armed with dangerous guns who dischatge

. their weapons i a war zone.

When Congress amended Section 924(c)

* in 1984 so it would also apply agdihst those

who were licensed to carry firearms, com-

- pare 18 US.C. § 924{c) (1982), with Pub.

L..No, 98-473, 98 Stat. 1837 (1984), MEJA

did not. exist. In fact, Congress did not..

create MEJA unti] over a decade later in
.~2000. See Pub L. 106- 523, 114 Stat. 2488

(2000), Because Congress had not yet con-.
sidered. the extra-territorial application of .

federal criminal law to employees ‘of the
Armed Forces at all, Congress could not
have possxbly conbemplated appiymg See-
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tion 924(c) against privzite_ contractors pro-
viding ' diplomatic seeurity for a federal
agency. Thus, combining the public inter-

" ests Seetion '924(c) wag intended -to ad-

vanee with the lack of evidenee Congress
ever intended the law to apply against
military employees in a war zone, we con-"
clude this case does not involve the usual

legislative judgments on the severity of 'a

crime that would cause us ‘to defer to
Congress’s determinations 1egmdmg the
pumshments for crimes.

This conc]usmn is further supported by .
the events preceding the Nisur Square
shootings. When the Raven 23 convoy ar-
rived in Nisur Square on the day of the
incident, it was responding to the explosion
of a car bomb near a U.S. diplomat under
its protection. Accordingly, this is not a
case where the defendants went out with
the intention of committing a erime and

‘hrought their wéapbns with them $o assist

them in the commission of that cxime. This
1is not ever a case where these three defen-
dants acted recklessly by inser tmg thewn-.

“selves into & dangerous situation in a place

filled with innocent bystanders. The déci:
sion to go to Nisur Square was made by
Watson, the Raven 23 whift leader, and .

once he decided to ignore his orders and |
"proceed to Nisur Square, they had no .

choice but to follow their comumander's
lead. Once they arrived in Nisur. Square,
they found themselves in a crowded envi~
rohirhent, where the ability to differentiate
between civilians and enemies was signifi-
cantly diminished. The tragedy that un.
folded shortly after their arrival in Nisur
Square owed more to panic and poor judg-

- ment than to any coordinated plan fo mur-

der Iragl civilians, While we agree the
defendants are responsible for their exag-
gerated response to perceived threats, the
erime’s severity and Defendant’s culpabili-
ty flow from the harm caused by their
hypervxgllance, not from the use of weap-
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ons which would have been appropriate
had they not mispereeived the threat.

The government argves Slough, Heard
and Liberty could have used less dead)y
“weapons, such as pistels or the semi-auto-
matic setting on their rifles, in response to
perceived threats. But this argument mis-
takenly applies the “20/20 vision of hind-
- sight,”.an approach the Supreme Court
has explicitly rejected when evaluating a
police officer’s use of force. See Grakan v.

_Connor, 490 U.S. 386, 396, 109 S.Ct. 1865, .

104 L.Bd.2d 443 (1989). Instead, this Court
applies an analysis that “‘allow{s] for the
.fact that police officers are often forced to
make split-second judgments—in cireum-
stances that are tense; uncertain and rap-
idly evolving—about the amount of force
- that ‘is necessary in a particular sitna-
_“tion.* Robinson v Pewzai, 818 F.3d 1, 8

AD.C. Cir. 2016) (quoting Connor, 490 U.S.

at-396-97, 109 8.Ct. 1865). If courts are to.

give policé officers this type of leeway in
making split-second " judgments: about

which of their tools to use. based upon
tense and -uncertain situations, we must’

‘give an even greater amount of latitude to
"decisions made by those supporting our
military overseas in a hostile environmerit.
"Here, we believe it is imprudent to second-
. guess the defendants choice of fireprim in
responding to what they believed to be an
" approaching car bomb or enemy fire. We

eriphasize they are atilk culpable for their

decigion to fire at all, as encompassed by
their . manslaughter and attempted man-
slaught.el convictions, but the type of

13, See Rummel, 445 US. at 284, 100- S.Ct.
1133 (upholding a mandatory sentence of life
‘with the possibility of parole for obtdining

$120.75 under false pretenses under Texas's .

recidivist statute); Ewing, 538 U.5. at 30-31,
. 123 S.Ct. 1179 (upholding a sentence of 25
years to life under California's “'three strikes
law" for the theft of goll.clubs); Hutio, 454

U.S. at 370-74, 102 S.Ct, 703 (per curiam}’
(upholding a recidivist’s sentence of 40 years

for possession with intent to distribute nine
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weapon used should net, be more determi-
native of their punishments than the death
and destruction that resulted from their
decisions to fire. '

_156) We also find it highly significant
that none of the defendants sentenced un-
der Section 924(c) have any prior convie-
tions. Although the government is free to
impose harsh, mandatory penallies for

first-time offenders, see Hormelin, 501

U.8, at 994-95, 111 8.Ct. 2680, a regime of
striet Hability resulting in draconian pun-.
ishment is usually reserved for hardened
criminals. As the Supreme Court has not~
ed, recidivism is a legitimate congideration

‘to support the imposition of a more severs

penalty. See Euing v. California, 538 U.S.

11, 29, 123 S.Ct. 1179, 155 L.Ed.2d 108

(2008) (“In weighing the gravity of [the
defendant's] offerise, we must place on the -

‘seales not only his current felony, but also
his .
- 276, 100. 8.Ct. 1183 (stating legislatures
" have a legitimate interest in dealing more

“history”); Rummel, 445 US. at

harshly with recidivists). In fact, in virtual-
ly every instance where the Supreme

‘Court has upheld the imposition of a harsh .

sentence for s relatively minor nonviolent
crime for an ds-applied .challenge, it has -
done so in the context of a‘recidivist erimi-
nal.® Here, none of these defendants have
a emmu)al record at.all. The district court
noted they were “good young men who
fhad} never been in trouble.” JA 3330. 1t
also stated they had “sérved their country
honorably in the mi]ita‘ry and nothing in

" . ounces of man_]uana) Lockyer v. Andrade. 538-

U.5. 63, 73-77, 123 8.Ct. 1166, 153 LEd 2d
144 (2003) (denying habeas re!wf for a sen-
tence of ‘50 years te life under California’s
“three strikes law" for the, theft of $153.54
worth of videotapes); cf.- Solems, 463 U.8, at.
296-97, 103 S.Ct. 3001 (holding the existence
of a criminal recard filled with “relatively
minor'’ offenses weighs against a state jmpos- -
ing a more severe penalty agamst a recidi-
vist):
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their backgrounds suggest[ed] that they
would have ever committed offenses such

ag these.” Ibid. Based upon these observa--

tions and the distinctions made by the

‘Supreme Courf, we hold the defendants’

clean criminal records weigh against the
imposition of 4 harsh, mandatory sentence.

. Additionally, the imposition of a manda-
tory 30-year sentence through Section
- 924(c) fails to truly account for the culpa-
bility of Slough, Heard and Liberty indi-
mduai}y Because these men were not con-
victed of the same counts it. makes littls
sense for the sentences to be identical. See
~ Koon v United States, 518 U.S. 81, 118,
116 8.Ct. 2035, 135 L.Ed.2d -392 (1996)
(stating a sentencing judge must “consider
every convicted person as an individual
- and every case as a unique study in the
~ humen failings that sometimes mmgabe
sometlmes ‘tagnify, the erime and the
-pupishment to ensue”). Thus, 2 more pru-
dent way to sentence would be to examine

" each defendant as an individual, taking

into account all of the aggravating and
' ‘mitigating factors typieally considered by
sentencing judges. See 18 US.C, § 8563,
 'While'it does appéar- the sentenecing judge
- might have been inclined ‘to align sen
tences more closély to the ciréumstances,
his hands were tied by Section 924(c)s
mandatory  minimum. Thus, we do not
know if he weuld have imposed the same
sentence on eachi of these three defendants

or if he would have allewed for the differ- .

. ing nufaber of victims dnd the presence of
other mitigating factors, like the existence
of posﬁ—traumatic stress disorder at the
. time of the shootings, to léad to a reduced
sentence for some of them. Because the
mandatory sentence hindered the sentenc-
" ing Judges ability to individually examine
the severity of each defendant’s crime, we
find ‘the one-size-fits-all nature of these
sentences troubhng

Turning now to the severity of the sen-
tence, we consider the actual severity of
the penalt‘.y, not the penalty's name. In the
context of life sentences, the Supreme
Court has acknowledged there is an impor-
tant distinetion between a life sentence
with the posgibility of parole and a life

* sentence without, the posgibility of parole,

See Ruwmmel, 445 U.S. at 280-81, 100 S.Ct.
1133; Solem, 463 U.S. at 297, 103 S.Ct
3001. Thus, we evaluate Slough, Heard and
Liberty's. sentences based upon the
amount of time they will actually spend in
prison and the possibility of early release. -

[67] Here, there is no doubt that a

mandatory, 30-year sentence is a severe
sanction. United Stafes v, Spenger, 25 F.3d

-1105, 1110 (D.C. Cir. 1994) (“Thirty years’

imprisonment is, by anyone’s lights, a se-
vere sanction.”), With the exception of the

. death- penalty or a life sentence, a 80-year
“sentence is the harshest mandatory sen-

tence the federal criminal laiv can impose’

‘on a first-time offender. The severity of

these sentences is amplified by the fact
that there iz no possibility of parocle in the
federal system. See Pub. L. No. 98473, 98

Stat. 1887 (1984). Even if we weré to pre-

sume the defendants would receive fifty-

- four days of good-time credit each year for

th_e_d‘izratiori:af their incarceration, see 18
_U.S.‘_C. § 3624(b)(1), the most their sen-

 tences could possibly be rediiced is approx-
dmately four years. Thus, even with the

maximum amount of good-time credit
available, these senteneces are among the

" harshest in exxstenee f01 first-time: offend-

ers.

© Combining all of these considerations;
we conclude Slough, Heard and Liberty's
mandatory 30-year sentences- create the -
“rare case” that “leads to an inferencve of
gross disproportionality.” Graham, 560
U:S. at 60, 130 S.Ct. 2011. We do not
believe their culpability in this case—based
solely on using weapons they were re-
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_quired to carry when perfomming diplomat-
je security missions—is on par with the
typical culpability of defendants convicted
under Section 924(c), and we are troubled
.by the imposition of such a harsh mandato-
ry sentence without any individualized ex-
amination. of each defendant’s underlying
crimes,

- B. Comparable Sentences

. Typieally, once we have found an infer-
- enece of gross digproportionality, we would
“Yeompare the defendant’s sentence with
the sentences received by other offenders
in the same jurisdietion and with the sen-

iences imposed for the same crime in other -

" jurisdictions.” Id. Here, such a comparison
is .of little value because Section 924(c)’s
penalty for using a maching gun or explo-
' sive device is the same for' all defendants—

thirty years’ imprisonment. This case also-

presents a unique challenge for compari-
son purposes because of its unusual facts.

The parties have not identified a single

-ingtance in which a défendant. was conviet-

ed and sentenced under Seetion 924(c) ina

manner: 31m11ar to this case, Moreover, the

- closest this Court has come to locating a - ( |
eg., United States v. Washington; 106

similar Situation is United States v Drot-
leff, where two Departinent of Defense
contractors were convicted of a single
count of involuntary manslaughter for kitl-
ing two civilians and senfenced to 30 and
37 monthis of imprisonment. 497 Fed Appx.
367, 35869 (4th Cir. 2012).(per curiam);
- see -glso Uniled Stales v Drotleff, No.
10er06001-002, 2011 WL 2610190 (B.D, Va.
June £3, 2011); United States v Connon,
" No. 2:10er00001-001, 2013 WI.~ 2610188
" (E.D, Va, June 30, 2011). Thé ¢ase 48 simi-
‘lar’ because—like the Nisur Square at-
tack—the shooting began when a vehicle
began driving towards the contractors in
. vhdt they perceived to-be a threatening

manner, Drotleff, 497 Fed.Appx. at 858-59.
Also like this case, the government
charged the contractors with violating Sec-
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- tion 924(c). United States v. Cannon, 711

F.Supp.2d 602, 603 (B.D. Va. 2010). How-
ever, the similarities end there because the
number of victims was substantially lower
and becanse the jury did not convict on the.

‘Bection 924(c) counts. See Drotleff, 497

Fed.Appx. at 859, Thus, it appears this
case presents a novel applieation of Section
924(e) to government confractors in a war

. zone, and direet comparizons to another

case are therefore not possable

Nobmthstandmg the umqueness of th]S
case, we find it helpful to examine the
other instances in which Section 924(c) has

been applied against people who were li- -

censed to carty the weapon that they were
later convicted of ‘carrying or using, In-

. doing s0, the Cotrt has located numerous

instances in which the governinent has ap-

plied Section 924(c) apainst law’ enforce- .
- ment personnel. The overwhielming majori-

ty of cases in which the statute has been
appled against those carrying pgovern-
ment-issued firearms have involved .in-
stances in which the defendant made a

conscious decision to commit & crime out-

side the scope of their duties as police. See,

F:3d 983, 1610 (D.C. Cir. 1997) (applying -
Section 924(¢) to police offieérs carrying
government-issued fivearms while engag-
ing in drug trafficking); [Fuited- States ».
Guidry, 456 F.3d 493, 507-09 (5th- Cir,
2008) (applying -Section 924(c) against a

“police officer who carried a government- .

issued firearm while committing sexual as-

; sault), However, there are also instances
where Section 924(¢) has applied against

law. enforcement officials ‘who commit a
crime of vielence whilé on duty. See Ra-
mos, 587 F.A3d at 457 {applying Section .-

‘924(c) against a police officer who shot a

felon without justification); United States
v. Williams, 343 F.3d 423, 429--34 (5th Cir.

- 2008) (affirming a Section 924(c) conviction )

against an officer who shot a fleeing sus-
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peet in the back after he had surrendered);
United States v. Winters, 106 F.3d 200,
(202 (5th Cir. 1997) (affirming the convie-
~ tion -of a prison guard convicted under
Section 924(c) for hitting a recaptured in-
‘mate in the back of the head with his
serviee revolver after the inmate had at-
tempted o escape).

While the government urges us to treat
this case identically to the cages dis-
cussed above, this argument overlooks
the different envirenments in which do-
mestic Taw enforcement and private inter-
" pational security contractors live and the
different functions they serve. Law en-
forcement officers are a vital part of any
community. They Jive and work among

the community’s citizens and sre tasked'
with performing a. variety of functmns in-"
cluding “redqc[mg‘] the opportunities for~

the commigsion of some crimes ...,
aid{ing] | individuals who are in danger of
physxcal harm, assistiing] those who ean-

_not care for themselves, resolvling} con-

 flict, creat{ing] and maintainfing] a feeling
of seeurity in- the commumty, and pro-
vidiing] other servicés on an.emergency
* basis.” 3 Wayng K. LalFave, Searcu anp
SerzurE: A TrEamsk - oN
AmENDMENT § B:6 (Bth ed. .Oct. 20I6).
While they may sometimes be called upen

to use lethal force in the line of duty, it

is not a routine part ‘of their job and- is

instead reserved only for situations in’

which ‘a suspect poses a’ substantial risk

to law enforcement persennel or the com- .
munity. See Tennessee v Gorner, 471

US. 1, 11, 106 S.Ct. 1694, 85 L.Bd.2d 1
(1985) (stating law. “enforcement officials
must: have “probab}e cause to believe that
the. siigpect poses a .threat of serious
- physical harm, eithér.to the officer or to
others” before using deadly force).
Conversely, private security contractors
worl in places that are “extremely danger-
ans” becanse of “conflicts, wars, political

tye IOURTH.

unrest, and terrorist “activity." JA

'3861. Accordingly, they live and work in a
- hostile environment in a war zone in which

the enemy could strike at any moment.
Because of this ever-present danger, they
are often requived to use lethal force. In
fact, using lethal foree to eliminate hostile
forces is a central component of assuring
the safety of any American personnel they
are tasked with protecting. They are is- -

sned powerful weapons o assist them in

perfoiming this task. Thus, becduse these

‘three defendants were living in a much
-more dangerous environment and perform-

ing a substantially different function than
law enforcement officials, we find the gov-

" ernment’s attempts to analogize this case -

to other applications of Section 924(0) 1o be
unpersuaswe

Because comparisons to other applica~
tions of Section 924(c) are of little value,

" we now broaden our comparison. to encom-

pass other types of crimes that bedr simi-
lar types of penalties. We are mindful of
the fact that each crime is unique and that
it. is’ difficult to quantify the harin done by
a crime, but the Suprerne Court has.recog-
nized courts are competent t6 make these
kinds ‘of determinations “on” a relative

- seale.” Solem, 468 U.8. at 292, 108 S.Ct.

3001. In doing so0, we consider factors tra-
ditionally applied by courts, such as wheth-

_er the erime involves, violence, the gravity
of the harm caused by the crime and the

intent of the offender. See id. at 292-94,

1108 8.Ct. 3001. “If more serlous erimes are
‘subject to the same penalty, or to less

seriogs penilties, that is some indication
that the punis}iment at issue may be exces-
sive.” Id, at 291, 103 S.Ct. 3001; see also
Weems v United States, 217 U.S. 349,

" 880-81, 30 S.Ct. 544, 54 L.Ed. 798 (1910)

(listing more severe crimes subject to less
serious penaities than the offense _ai issue).

' Here, Slough, Heard and Liberty each -

received a 80-year sentence based on thelr
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use of government-issued weapons during
" the Nisur Square attack. While their
crimes obviously did involve violence, we
note the gravity of the harm done would
be essentially the same regardless of
whether they used an automatic rifle, a
semni-antomatie rifle, or a pistol. Moreover,
neither their convietion under Section
924(c) nor their underlying erimes of vio-
. Jence were intentional. The .defendants
nsed weapons their profession required
them to carry, and their convictions for
volunt.ary manslaughter invelved extreme
" recklessness and gross misjudgments, not
an intention to kill innoeent people. -

581 Compal'iné their sentenices to oth-

er federal crimes with similar sentenices

for first-time offenders, we find it signifi-

cant that other crimes with comparable’

"sentences involve the intentional' commis-
sion of serious ¢rimes. For oxample, the
federal eriminal ¢ode . containg numerous
30-year sentences for fusb-tlme offenses
'mvelvmg the intentional infliction of harm

o children. See, eg., I8 USs.C § 2251A(a) -

-(30-year sentence .for a parent or legal
guardian’ who sells hig child for the pur-

pose of sexual exploitation); id. § 2261A(),

- (80-year sentence for' purchasing a child
. for the.purpose of sexual exploitation); id.
§ 2241(c) (80-year sentence for engaging

in a sexual act with 4 child under the age

“of twelve); id. § 8BBO(F)L): (30:year sen-

_tence for murdering achild under eigh-
teen). Likewise, a person who causés or

conspires to cause damage to or destrue-
. tion of a motor vehicle carrying high-level
radioactive waste or spent nuclear fuel
with intent to endanger the safety of oth-
ers will ‘receive an identical 30-year sen-
tence. 18 U.S.C. § 88(b). Perhaps most
extreme of all, a person who attempts -or
threatens to use an atornic weapon while in
possession of one also receives a minirhum

sentence of 30 years. 42 US.C. § 2272(h).
Thus, it appears that outside of Section _
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924(c), a 30-year mandatory sentence is

typically reserved for instances where the
defendant has intentionally committed a
heinous erime that either harms the most
vulnerable of our society or has the poten-
tial to result in wide-spread devastation.
The use of government-issued rifles and
explosives in a war zone is simply not
comparable. While the weapons these

" three defendants fired do have the poten-

tial to——and in this case dld-manieash wide-

.spread destruction, they are the tools our

government .gave to them to adequately
perform their job. If circumstances had
been ag they believed them to be, it would

_ have beén negligent to rely on less effec-

tive Weapons. .
In reaching this conelusion, we by no’

‘means intend to minimize the carnage at-

tributable to Sloagh, Heard and Liberty’s
actions. Their poor judgments resulted in
the: deaths of many innceent people. What
happened. in Nisur Square defies civilized
deseription. However, none of the penolog-
ical justifications, oux society relies. upon
when sentencing eriminals—incapacitation,
rehabilitation, retribution, or deterrence—
are properly .served here by a sentence
whose length is deterimined solely based -
on the type of weapon used during the

crime. See Ewing, 538 U.8. at 25,123 8.Ct.

1179 (discussing the penological goals of
criminal punishiments). While we acknowl-

edge our Constitution “does not mandate

adoption of any one penological theory”

and that sentencing rationales should gen-
erally be made by legislatures and not

- federal courts, id. at 24-25, 128 8.Ct. 1179,

the Supreme Conrt’s examination of peno-

logical goals in previons cases suggests
-those goals- should be a relevant part of

our analysis. See id. -at 25-28, 123 S.Ct.
1179: Harmelin, 501 U.S. ab 999, 111 .8.Ct,
2680 (Kennedy, J., concurring in part and
concarring in judgment); see also Graham,
560 U.S. at 71, 130 S.Ct. 2011 (stating “[a]
sentence lacking any legitimate penological
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Justxﬁcatmn is by its nature disproportion-
ate to the offense”).

Regarding incapacitation, nothing in any
of these defendants’ vecords suggests they
" pose a danger to society such thai they

must remain in prison to prevent them
from committing more erimes. Before the
- Nisur Square shootings, none of them had
any prior convietions, and nothmg in the
record or their backgrounds suggests they
are likely to commit more crimes in the
“foture. For similar reasons, rehabilitation

is not @n isyme. No doubt Nisur Square

 and its haunting aftermath will provide
reason enough for these defendants to
avoid any analogous chicumsiances, As to

retribution, we recognize the 80-year sen- .

- tence does pumsh the defendants fer their
crimes and allows . society “to express its
condemnation of [their] crimels] and to

. geelk restoration of the moral imbalance

caused by [their] offense[s].” Graham, 560
U.5. at 71, 130 &.Ct. 2011. However; “[t]he

‘heart of the retribution rationale is that a -

criminal gentence must be directly related
' to the personal endpability of the criminal
. offender” Id, at 71, 130 8.Ct. 2011; sce
also Bwing, 538 U, at 81, 123 8.Ct, 1179
(Scalia, J., concurking in judgment) (“Pro-
portionglity—the notion that the puanish-

ment should fit the erime—is inherently a

eoncept tied to the penological goal of ret-
ribution.”). Here, we have concluded the
mandatory 30-year sentemce imposed by
“Section 924(c} is grossly disproportionate
‘as.applied to Slough, Heard snd Liberty
~ and that such a sentence actually prevents
the sentencing judge from directly examin-
ing the personal culpability of each defen-
dant in this case. I'urthermore, society’s
interest in retribution can be equally
served by 2 sentence imposed based solely
on the voluntary manslaughter and .at-
tempteéd voluntary manslanghtér convie-
tions, Therefore, this sentence cannet be
justified based on retribution.

{591 Regarding deterrence, the district -

court obgerved there was no need to deter
the defendants individually, JA 8882, We

-agree with this observation based on the -

defendants’ lack of criminal background.
Thus, we are left with examining whether
this sentence serves the penological goal of
general deterrence. Under the theory of
general deterrence, the government essen-
tially seeks to make an example of an

_offender through punishing him so that

other potential offenders are intimidated
into refraining from committing the con-
templated erime. 1 Wyarron’s CRIMINAL
Law § 3 (15th ed. Sept. 2016); see also Pell -
v ‘Procumier, 417 U.8. 817, 22, 94 S.Ct.

2800, 41 L.Ed.2d 495.(1974) (stating the .

premise of general deterrence is that “by
confining eriminal offenders in a-facility

"where they are isofated from the rest of

society, a condition that most people pre-’

sumnably find undesirable, they and others . -

will be deteried from committing addition-
al ‘criminal offenses”). The harsh sentences
imposed under Section 924(c) generally do
operate as. strong deterrents against using
firearing when committing a crime of vio-
lence or a drug trafficking offense. In fact,
this is precisely what Congress envisioned
when it first passed the law. See Muscurel-
lo, 524 U8, at'182, 118 S.CL. 1911 (stating
Section 924(c) was created “to persuade
the man who is tempted to commit a Fed-

eral felony 'to leave his gun at home”).
. However, as diseussed above, the applica-

tion of Section 924(c)’s mandatory sentenée
does little to advance -this purpose, In-
stead, it will only deter future- prwabe se-
curity contractors from quickly making the
sphit-second decisions their jobs require
them to make. In theory, if they ave wrong
even once about a potentlal threat and use
their machine pun In response, they aie
potentially subject to this penalty. In the
dangerous environments in. which these
contractors live and work, even a single
moment's liesitation because of fear of
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such & harsh eriminal sanction could be the

difference between life and death for
themselves, their fellow contractors and
the diplomats they were hired to protect.
Thus, deterrence is both an irrational and
_unjust reason to justify these sentences

under Section 924({c). This is especially |
true given that contractors will already be

deterred from recklessly firing their fire-
arms based on the possibility of receiving

other criminal “sanctions, such as man- -

‘slaughter charges, for any severe lapses in

 judgmént. Thus, these sentences cannot be

" ustified under any of our socletys peno-
-logieal goals.

For the foregoing reasons, we conclude

the application of Section 924(c) to Slough, -

Heard and Liberty is cruel and unususl

punishment.® The sentences are cruel in,

that they impose a 80-yeal sentence based

on the fact that private security contrae-
" tors in a war zone were armed with gov-
.~ ernment-ssued antomatic fifles and exple-
* sives, They are unusual because they apply
. Seetmn 924(c) in a manner it has never
been applied before to a sitwation which
Congress never contemplated, . We agdin
emphasize these . defendants can and

should .be held aecountable for the dedth

and destruction they unleashed on the in-
novent Iragi oivilians who were har med by
their actions. But instead. of using the
siedgehammer of a mandatory 80-year

‘sentence, the sentencing court should in- .

stead use more nuanced tools to impose
sentences proportionally tailored to the
culpability of each defendant.

_For the: foregoing reasons, we vacate

defendant Nicholag Slatten’s first ‘degree’
*. murder cnnvmi,mn and remand for a new
trial. Further, we vacite defendant Evan.

L1bertys convietion “for the attempted
manslaughter of Mahdi Al -Faraji. The

Court remands the senteﬁces of Liberty,

14, Because we conclude the sentences violate
the Eighth Amendment as applied to Slough,
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defendant Paul Slough and defendant Dus-
tin Heard for resentencing consistent with
this opinion. In all other respects, the
Court. affirms the Juciginent of the district
court,

So ordered.

HENDERSON, Cireuit Judge,

" concurring in Part Vi

I write separately to express my view
that the aftermath of Slatten’s mandamus
petition did not, and could not, give rise to
a realigtic likelihood of prosecutorial vin-
dlctweness United States v, Meyer, 810
F.2d 1242, 1246 (D.C. Cir. 1987). Although
the majority notes that “the extraodinary
mandamus grant here, followed by a rath- -
er sharply-worded critieism in denying re~

contsideration, in a high-profile prosecutwn o

with international 1am1f"matmns no less,
had [great} potentxal to give rise to a vin-
dictive motive,” Maj Op. 799-800, that de- -

- seription fails. to aceount for our Court's

own mistake leading to the mandamus pe-
tition (and its aftermath) in the first place.

. The Nisur Square attack took plaes on

September 16; 2007. Under MEJA, then,

the’ government had until’ September 16,

© 9012 to indiet (ob reindjct) Slatten on a

non- qapltal offense. 18 U.S.C. § 5282(a).
' On Deesmber 4, 2008,.a grand jury in-
dicted Slatten and his co-defendants on,
inter alia, multlp]e manglaughter charges.
One 'year later, on December 31, 2009, the
distriet tourt dismissed .the indictment
based on the governments violation of
Kastigar v. United Stdfes, 406 U.8, 441, 92,

8.Ct. 1653, 32 LJEd.2d 212 -(1972), and

Garrity . New Jersey, 885 U.S, 493, 87
S.Ct. 616, 17 L.Ed.2d 562 (1967). See Unil-
ed Stotes v. Slough, 677 F.Supp: od 112
(D.D.C. 2009). Although the  government
had earlier moved to voluntarily dismiss -

Liberty and Héa;-d-, we decline to reach their
categorical arguments. :
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Slatten’s indictment, the district court ew-
pressly derded thal request as moot given
its simultaneous dismissal of all charges

against all defendants.! 7d. at 166 n.67

(“Because the court dismisgeg the indict-
ment against all of the defendants, includ-

ing defendant Slatten, it denies as moot

the government’s motion for leave to dis-
migs the indietment apainst defendant
Slatten without pre,]udnce "

~ The government appealed the dismissal.
Qur Court reversed the district court, con-

- cluding that Kastigar requived it to deter-.

mine with greater spetificity the taint, if
- any, each defendant’s compelled state-

ments had on the grand jury evidence..

United Statesw Slough, 641 F.3d 544, 550-

56 (D.C. Cir, 2011). Tmportantly, however, -

- it did so 'assmnmgwmistdkeniy—that “the

_government itself moved fo dismiss the -

indictment against Nicholas Slatten, with-
out prejudice to possible -later re-indict-

ment, aad the district court's gramt of the’
.. motion has taken Slatten out of the -case”

for now.” Id. at 547 (emphasis added).
Stated differently, it did nof overturn the

- distriet court’s dismizsal of the manslaugh- -

ter charges against Slatten because it in-

'-correctly believed: that the district court’

had gmﬂted ‘the gevernment’s motion to
dismiss and therefare Slatten was already
‘out, of the case; Seg id. (reversing and

. remanding “as to.four of the defendants™). .

Slatten’s co-defendants, unsuccessfully pe-
titioned for ceitiorari and, because of that
delay, the Slough mandate d;d not, isgue
until June 5, 2012. -

Over one year later, on October. 1'? 2018,

- agrand jury rex_ndmt_;ed Slatter and his eco- -

L. In its motion to dismiss Slatten, the govern- -
ment had conceded that “key testitnony used -
to indict defendant Nicholas Slatten resulted -

from the exposure of grand jury witnesses to
‘his compelled statements.” See United States
" w Slough, 677 FSuppzd 1i2 n2 (D.D.C.
2009). Subsequently, all five defendants

* moved to dismiss the joint indicgment and the

defendants on; inter alic, muoltiple man-
slaughter charges. JA 314. Although the
soperseding indictment issued affer Sep-
tember 16, 2012—the date MEJA's five-
year statute of limitations for non-capital
offenses was set to expire—it related back
to the filing of the origiral indictment for
statute of limitations purposes because it
did not broaden the original indictment.
See, e.g., United States v. Gmdy, B44 T.2d .
598, 602-03 (2d Cir. 1976) (“Since the stat-

~ute stops running with the bringing of the

first indictment, a superseding indictment
brought at any time while the first indict-
ment is still validly pending, if and only if

it does not broaden the charges made in

the first indietment, cannot be barred by
the statute of lwitations.” (footnote omit-
ted)); United States v. Yielding, 657 F.3d
688, T08 (8th Cir. 2011) (“Foi limitations
purposes, ‘a superseding indictment filed
while the original indictment is. validly
pending relates. back t¢ the time of filing of
the original indictment if it does not sub-
Stau't,ially breaden or amend the original -
charges.’™); JA 323, The critical question
regarding Slatten, however, was whether
Slatten had remained in the case and was
therefore eovered by the relation back, See -
Opposition to Slatten's Motion to Dismiss
Superseding Indictment ot Statute of Lim-

itations Grounds, United States v. Slatten,

et al.,-Docket No. 1:08-er-00860-RCL, Doc.

352 (Noverber 29, 2013). On the one hand,

the distriet court's December 2009 order
manifested that Slatten’s .dismissal was .
based on the same Kastzga,r/Gamty ratie-

“nalé applicable to his co-defendants, the
‘ritionale we rejected in reversing the dis- -

district coure, identifying improper evidentia-
ry uses of all defendants' Garrity staternerits
in violatioh of Kastigar, id. at. 144-66, 92 8.Ct, -
1653, granted defendants’ motion to dismiss
and, accordingly, deniéd the governments
aaotion to dismiss Slatten as moot, [d. at' 166
‘1.67, 92 8.Ct. 1653.° .
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missal. On the other hand, our Court de-
clared (incorrectly) that Slatten was no
longer in the case because it mistakenly
believed the district court had granted the
government’s motion to dismiss Slatten’s

indictment in its December 2008 order.

Slough, 641 F.3d at 547.

Once the superseding indictment against
hitn issued, Slatten moved to dismiss it on
the ground that he was no longer in the
case based on-our Cowrt’s Slough opinion,

The district court—a suecessor judge—

. denied Slatten's moﬁion to dismigs. In do-
[ ing so, it expressly discussed the mistake
‘caused by our Slough language. See Mem-
orandum Opinion, United States v. Slatten,

.No. 1:08-er-00360-RCL, Doc. 388 (febru-

. ary 18, 2014). Tt noted that the “only ambi-

guity in {Siough} was the judgment appeal- ‘

ed from,” pointing out that “felven though
the Government conceded that Slatten’s

indictment was deficient, [the original,

judge] found that it was deficient on

broader prounds than the ~Government'.

‘sought in its own motion” and, thus, “filt
was those broader grounds that the Gov-
ernment appealed from as to all five defen-
. damis including Slatten.” Id. at 2-3 (em-
phasis added). Attempting to adgust to our
Court's error, the district court, reagoned
that the “letter” of the district eourt’s De-
cember 2009 order -and the “spivit” of
Slough's mandate established that Slatten
" remained a defendant and therefore the

non-capital MEJA chalges against Slaften

: mmamed timely. Id. at 2-4.

Following the district court’s decision,

Slatten petitioned this Court for manda-
mug relief “to prevent the district equrt
from expanding the scope of Slough.” See
Emergency Petition for Writ of Manda-
mus, In re-Nicholas Abram Slatten, Case
- No. 14-8007 (D.C. Cir. March 6, 2014). In
reviewing that petition, our Court again
falled ‘to focus on the relevant portion’ of
the December 2009 dismissal order (whlch
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expressly denied the government’s motion
to voluntarily dismiss Slatten) and instead
granted Slatten’s petition, stating that the
“mandate reversing and remanding [to]
the district court clearly applied only to
Slatten’s fourco-defendants” becanse the

- “government conceded to us, both in_its

briefs and at.oral argument, that Slatten’s
indictment was infirm." Se¢ Per Curiam .
Order, In re Nicholas Abram Slatten, No.

+14-8007 (D.C. Cir. Apxil 7, 2014).

Given the mandamus’s limitation on
what charges could {and could not)- be
brought against Slatten, the government

pressed the issue by petitioning for re-
hearing. See Petition, In ¢ Nicholus '

Abram Slatten, No. 14-3607 (D.C. Cir.’
April 17, 2014). In its petition, the govern-

-ment expressly drew the Court’s attention

to the fact that “[tihe [Slowgh]l opinion
incorrectly stated that the. district. court
pranted the government’s motion to dis-
miss the indicbment as to Slatten” and that
“the record compels the conclusion ...
that this Court in Slough veversed the
dismissal order with respect to all five .
defendants.” Id. at 1-2 (emphasis added).
On April 18, 2014, -our Court—for. the
first titte—recognized that it “erred in
stating that the distriet court’s dismissal as
to Slatten had come in response o the
Governiment's own motion to dismiss, rath-
er than to Shatten’s motion.” See Per Cu-

riam Ozder, In re Nwholas Abram Slat- .

trm, No. 14-3007 {0.C. Cir, April 18 2014).
Nevertheless, it denied the government’s
petition, declaring that “the dispositional.

- posture following [Slough) was unaffected”

by the error becanse “Slatten’s indictment
had been dismissed, and we had reversed
only as to the other four.” Id at 1 It.
appears the error was seen as harmless
because, if Slatten had been within the
scope of the mandate, the’ district court—
which, in its Decernber 2009 order, had

" denied as moot the government’s motion to
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dismiss Slatten—would have then granted -

-that motion, léaving the same scenario,
that is, Slatten would no longel be a defen-
dant, Jd.2

I believe our Court incorrectly—albeit in
‘good faith-—eontributed to the Hobson’s
choice facing the government at that point.
Firgt, and critically, MEJA’s statute-of-
limitations clock would not have run on
any non-capital offense had Slatten - re-
mained a defendant throughout the Slough
appeal and remand because, to repeat, “a
guperseding indictment brought at any
time while the first indictment {s still valid-
Iy pending, if ... it does not broaden the
charges made in the first indictment, can-
not be barred by the statute of limita-
tions.” ¥ Grady, 544 F.2d at 601-02. “{Tlhe

~ dispositional posture following [Sloughl,”

then, was anything but “unaffected” by the
misreading of the December 2009 dismiss-
- al order; it disabled the government from

filing any non-capital charge against Slat-

ten in the superseding indietment. More-

- over, our Slough language left the govern- -

ment uncertain regarding Slatten's status.

(641 .84 at 547, Indeed, on July 25, 2012— "

two months before MEJA’S five-year stat-
" ate of litgitations. clock &an—uthe BOVErn-
ment- announced it intended to. seek a su-

2. The re,cprd “dispositional pos;pure;"
er, was plainly affectéd: baséd on the. district
court record, supra 821 n..1, the reversal
apphed to'all five defendams o

3. In denying the governments rehearing peti-

tion, our Court minimized this point by noting
that the government had originally wioved to
_voluntarily dismiss Slatten's indictment and
the district‘couﬂ: had simply denied that mo-
tion “‘as moot.”" See Per Curiam Order, f« re
Nicholas Abram Slatten;:No. 14-3007 (D.C.
" Cir. April 18, 2014) {emphasis in Per Curiam
Order). .Apparently, the thought was that, if
" Slatten had remained in the case through
_remand, the government. could have simply
renewed its motion. to dismiss the original
indictment agdinst Slatten. But such a dis-
missal—leaving aside its counterintuitive na-
ture (the original indiétment had to remain in

howev» .

perseding indictment covering ail five.
Slough -defendants (including Slatten), in-
dicating no recognition of the need to omit
Statten on all non-capital counts. It took

~ almost the next two years for it to recog-

nize definitively that Slatten could not be
indicted on a non-capital offense. Although
the wiser move would have been for the
govermnent-to reindict Slatten immediate-
ly upon remand, I believe our Court's mis-
taken reading of the December 2009 order
contributed to the governments failure to
do so.

The government faced 2 foreed choice—
indict Slatten on the only charge unaffect~
ed by MEJA’s five-year deadline or com-
pletely forego prosecution of him. “[These] -
circumstances, when ‘taken together,
plainly fail fo “support a realistic likelihood
of vmdxctweneas." Meyer, 810 F 2d at
1246.

‘ROGERS, Cireuit Judge, coneurring in _
the judgment in Part VII and- dzsseni,mg'
from Part VIII:

I join the Comt’s opinion with two ex- -
ceptions. First, in accordance with the Su-
preme Court's instruetion, portions of.a co-

_defendant’s statements to investigators!

1o A1

" place for the siiperseding indictment's “vela-
tion -back')—would have requlred (at least)
leavé of the court. See Fep. R. Crim, P. 48(a)
("The govérnment may, with leave of court,
dismiss an indictment, information, or com-
- plaint.” (emphasts added)); Fep. R, Cum. P.
48{a) advisory commitiee's note to 1944 adop-
tion {“The first sentence .of this rule will

" " change existing law. The common-law rule

that_.the pi_:bﬁc prosecutor may enter a nolle
.prosequi in his discretion, without any action

by the court, prevails in the Federal courts

. This provision will permit the' fllmg of a

: nolle prosequi.only by leave of court,"); Unized

States v, Cowan, 524 F.2d 504 513 (sth Cir.
1975), '

. See Kaéfzgar v. Unifed States, 406 U.5. 441,
92 8.Ct. 1653, 32 L.Ed.2d 212 (1972); United
Slates W Siough, 641 F.3d 544, 549 (D.C. Cir.

[
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should have been admitted in Slatten's de-
fense, but not as a result of unduly ex-
panding a narrow residual hearsay excep-
tion when the statements are covered by
an estsblished exception. Second, -defen-

dants’ Bighth Amendment challenge lacks

any meyit whatsoever, especially in view of
the distriet court judge’s express assess-
ment, which my colleagues ignore, that the
gentences were an appropriate responsge {o
the human carnage for which these defen-
dants were convicted by a jury. .
A L
Concurring in the judgment in Part VIT.
I agree that the distriet court’s exclusion
. of certain statements by a co-defendant as
inadmissibie_hearsgy requires 'reversal of
Slatten’s conviction. Op. 809-10. In my
view, however, _thé diztyict court did net
abuse iis discretion in finding the co-defen-
dant’s compelled statements - untrustwor-
thy to the extent they offered an exculpa-

tory narrative of self- defense. Rather, the .

 district court abused its diseretion by fail-

ing, as’a matter of law, to isolate certain * o1
" threeé oral. The.oral statements, which

inculpatory statements within that- broad-
er narrative to consider whether they were.
sufficiently trustworthy to be admitted un-
der an exception to the hearsay rule. See
© Williwmson v. United States, 512 U.S. 594;
600, 114 S.Ct. 2481, 129 L.Ed.2d 476
(1994); Koon v United States, 518 11.8. 81,

100, 116 S.Ct. 2085, 135 L.Ed2d 392

(1996). The co-defendant’s inculpatory

statements were adimissible in Slatten’s de-

-fénse -under F‘ederal Rule of Evidence

2011); Gpv t's Resp. to Order to Show Cause, :

filed under seat (Jul. 24, 20I7)

- 2. Federa] Rule of Evidence 804(6)(3) p:ov:des

an exception to the Rule against Hearsay for a

. statement against interest that:
(A) a reasonable person in the declarams
posifion would have made only if-the per-
" son believed it to be true because, when

made, it was so contrary to the declarant’s

865 FEDERAL REPQRTER, 3d SERIES

804(b)(8),2 and because they concerned the
single most important issue underlying
Slatten’s convietion—who fired the first

shots that day—their exclusion implicated
Slatten’s due process right to present a
complete defense and was not harmless
beyond a reasonable doubt. See United
Stotes v Whitmore, 359 ¥.3d 60%; 616
(D.C. Cir. 2004). Indeed, even if the state-

ments’ exclusion did not impinge on Slat- ~

ten’s constitutional right to present a eom-
plete. defense, see Appellee Br. 128, the -
exclugion was not harmless becaunse it had
a “substantial and injuriovs effect” on the
jury's eonsideration of this close question.
See United States v. Mahd{, 598 .34 883,
892 (D.C. Cir. 2010) (quoting Kotteakos v. = -
Undted States, 328 U.S. 750, 776, 66 S.Ct.
1239, 90 L.Ed. 1567 (1946)).

_ A.
- In !;he immediate aftennath of the lem

Square massacre, a co-defendant of Slat-- -

ten's offered statements on four different
days to State Department investigators,
one on a written departmental form and

were incorporated ihto written reports by
State Department investigators, constitute
hearsay within hearsay. Op, 804-05.n.7;
Fed. R. Evid. 805. As a preliminary mat-
ter, the investigators’ contemporaneous re-
counting. in their reports of what the co-
defendant said falls within the business
records exception -under FRE 803(6). Sev

United States v. Smith, 521 F.2d 957, 962—. "
.65 (D.C.,_ Cir. 1975); Michael H. Graham &

proprietary or pecuniary interest or had so

T ‘great a tendency to invalidate the declar-

"ant’s claim agamst someone else or 1o ex-!
pose the declarant to civil or crimina} liabil- -
ity; and
(B} is supported by conoboratmg circum-

_ stances that clearly indicate its trustworthi-
ness, if it is offered in a c¢riminal case as
one that tends to expose the declarant to
cnmma] Ixal:nhty
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Kenneth W. Graham, 30C Fed. Prac. &
Proc. Evid. § 7047 & n.29 (2017 ed.); see
also- United States v. Warren, 42 F.3d 647,
657 n7 (D.C. Cir, 1994). At this second
_ level of hearsay, the question is” whether
the co-defendant said what he is reported
to have said, not whether he was being
truthful. See Swmith, 521 F2d at 965. The

investigators personally witnessed the co-

-defendant making these statéments. See
Fed. R, Evid. 803(6)(A). Furthermore, tes-
timony established that State Department
investigators regulaxly took such state-
ments any time a contractor was involved
in a shooting incident, see Fed. R. Evid.
808(6)B)~«C); 11/2/09 Hearing Tr. 48:23-
© 49:14, and it is “presumed that {the investi-
gators). accurately transcribed and report-
ed” the co-defendant’s statements. Smithk,
521 F.2d at 965,

~ The difficulty -mth 1'elying dn the evaluT
" ative reports prong of the public records
- exception, see Op. 804-05 n?, is that the
records 1eﬂect only unverified witness
statements about the Nisur. Square magsa-
cre, rather than the investigators’ own

“faetual findingsy about what occurred. See -

Fed. R. Evid, 808(8)(A)(i). A “fsig-:tual: find-
ingl 7 in this cofitext means a public offi-
cial's “conclusion-by way of reasonable in-
ferende from the evidence,” not a piece of
evidence “gathered in aid- of a potential
coticlgsion down the road. See Beech Air-
craft Corp. v. Roiney, 488 U.S, 153, 164,

100 S.Ct. 439, 102 L:Ed2d 445 (1988)

(queting BLack’s Law: Dicrionary 569 (5th
ed. 1979)), For this reason, the relevant
factors identified by Advxsory Committee
utider this exception focis on the trustwor-
thiness of the investigator’s conclusions
. {e.g., the skill or expeuence of the mves’u—
. gator, the mvesmgatur ) potentaal bias). See
. Notes of Advisory Committee on Proposed

Roles, Fed. K. Tvid. 803, Had State De- ~

" ‘partment investigators concluded that the
eo-defendant’s version of events was credi-

ble and adopted it as theixr own, then FRE

803(8)(A)(ii) would likely come into play. -
See Beech Aireraft Corp., 488 U.S. at 169,

109 S.Ct. 439, Nothing in the reports, how-
ever, Indicates that the investigators found
any facts to be as the eo-defendant por-
trayed thein, and FRE 808(B)(A)(iit) “bars
the admission’ of statements not based on

“factual investipation,” such as an eyewit-

nesy’s unverified statements to investiga-

. tors. Beech Ai'rcmﬁ Corp,, 488 1.8, at 159,

109 8.Ct. 439.

That leaves only the second level of
hearsay, the co-defendant’s statements
themselves. Although he was informed
that the statements, if truthful, ecould not
be used-directly or indirectly agaifist him

in a eriminal proceeding, he was also in-.

formed . that they .cotld be used in the
course of a disciplinary proceeding and
could vesult in termination of his employ-
ment. A statement that jeopardizes the
declarapt’s employment can be sufficient

. to trigger FRE 803's pecuniary interest

excepuon, prmnded it is s0 contrary to that
interest that a reasonable person would
not have made it unless it were true. Gich-
ner ¢. Antonio Troiano Tile & Marble Co.,

410 ¥.2d 238, 242 (D.C, Cir. 1969),
. Taken together,

the co-defendant!s
statements offered a generally exculpatory
verajon of events, in which the white Kia
sped dangerously toward the convoy and

. ignored repeated warnings to stop, until jt
became neeessary to fire upon and disable

the Xia in order to protect the Raven. 23
éonvoy, Within his narrative of self-de-
fense, however, he offered details that had
the potential fo jeopardize his employment.
Namely, he adniitbed that he “engaged and
hit the driver,” Mem. Report of Interview
ab 1 (Sept. 16, 2007), “fir{ling} two rounds
at the driver from his M4 rifle ... [that]
impacted the driver's area of the wind-
shield,” Mem. Report of Interview at 1
(Sept. 28, 2007). Most crucially, he ae-
knowledged that he was “not aware of any
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shots bei_hg‘ fired before his,” Mem. Report
of Interview at'2 (Sept. 20, 2007), and that

he made eye contact with the driver just.
before firing, which further suggests that |

he was the first to fire. That is, following
“an ineident in which multiple. Raven 23
members were seen firing into the Kia, the

- co-defendant voluntarily singled himself
out as the first shooter—the one lkely:

responaible for the death of Al-Rubia’y
and, in the government’s words, “the one

who lit the match that ignited the fire-

storm.” -8/27/14 (AM) Tr. 27:3-4. Thus, if
investigators doubted the claim that the

Kia represented a threat, then the co- -

defendant’s statements all but ensured
" that he would lose his job.’

_ The district eourt rnled .that the co-
" defendant’s statements - constituted inad-
missible heavsay because thelr lack of

- trustworthiness disqualified them from the .

statement against inferest exception, Fed.
R. Evid. 804(b)@); the business records
exception, Fed. R, Evid. 803(6), and the
regidoal hearsay excepmon, Fed. R. Evid.
;i n particular, it found that the co-
" defendant, “facing the threat of job loss er
. worse, had great incentive to provide a
story of self-defense rather than a.state-
ment against his interest.” United States
v. Slatten, Crim. No. 14-107, 8.6 (D.D.C.
June 16, 2014), This is true as.a generhl

. matter, but it only answers part of the

question. The eco-defendant’s incentive to
keep his job indicates why he might invent
- & self-defense scenario, and it -illustrates
why self—servmg, exculpatory statements
- are inadmissible under FRE 804(b)3). See
Willigmson, 512 U.8. at 598-600, 114 8.Ct.
24381 On the other hand, the co-defen-
dant's incentive to keep his job does little

to explain why he would falsely claim to-

have shot first and hit the driver, admis-
gions that had the potential to single him
out for greater serutiny and punishment.
" To the contrary, the thredt of job loss
miagnifies the likelihood that the co-defen-
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dant was telling the truth as to those
details. See id.; Gichner, 410 F.24 at 242.

This faifure to distinguish between incul-
patory and exquipeitory statements within
this eo-defendant’s larger narrative, and
instead treating the entire four-part narra-
tive as a single “staterhent” to be admitted
or excluded as a whole, was legal error.
Williamson, 512 U.S, at 599-600, 114 S.Ct.
2431; -United States v. Smaells, 605 F.3d-
765, T80-87 (10th Cir. 2010). A statement,
within the meaning of FRE 804(b)(3), is a
“single declaration or remark” rather than
a “report or narrative,” Williamson, 512

U.S. at 599, 114 8.Ct. 2481 (quoting Web-

St.er’S.TI{IRD New InrgsnaTionsl Dicrio-
MARY 2229 (1961)), and thus it was incum-

bent upon the district court to isolate and
“admit any “declaratiotis or remarks within

the [narrative] that are individually self
inenlpatory.” Id. As the Supreme Court.
has noted, the fact that the narrative was
generally. exculpatory and untrustworthy’

does not mean it was entirely untrue: “One

of the most effective ways to lie is to mix

falsehood with truth, especially truth that
" seems particularly persuasive because of

its self-inealpatory nature.” Id. at 599-600,
114 8.Ct. 2431

To deternune whiether. the errpy was -
harmless requires consideration of the an-
tecedent question whether any statements
within the co-defendant’s narrative were

sufficiently self-inculpatory to be admissi-
- ble as statements against interest. See

Fed, R. Bvid, 804(b}3)(A). If so, then in
Hght of the numerous other pieces of evi- .
denee supggesting that the co-defendant

fired . first, the error could not possibly

have been harmless. Although the jury
could have reasonably credited - Jimmy

Watson's testimony that Slatten fired first

over the traffic officers’ " testimony that -
someone in the co-defendant’s position did
50, the officers’ testimony would take on
new significance if buttressed by the co-
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defendant’s own admlssmn to firing first.
The co-defendant’s claim to have fired first
and hit the Kia driver was admissible be-

cause no reasonable person would have .
falsely so claimed, thereby setting the

'day's tragic events in motion, especially
- giver the near-certainty that sueh state-
merits: would cost him his job if the self-
defense claim were dishelieved. See Fed.
E. Bvid. 804(b)3)(A).

The government maintains that the I
- shot first and hit the .driver” statement
cannot be separated from the self- defense
statement, e, “T shot first and hit the

driver in order to protect miy teazm‘ from

an imminent threat.” See Appellee Br.

121. The government is corteet that a-

statement's eontext must be carefully con-

sidered in determining whether the state-

ment 1s truly se}f~1nculpatory, Willinmison,
‘512 U.8. at 603; 114 8.Ct. 2481, bist to the

e,xtent;,,the government suggests that the
court ean only consider for sdinission the -

conjoined “self-defense statement in his

‘narrative, rather- than considering for ad- -

migsion only the “I shot firgt and hit -the
driver" atateme‘pt, Williamson instrocts to
the contrary. The Supreme Court. made

“clear- that courty must narrowly’ parse .
FRE .

‘statements  sobmibted  under
804(b)(8) and independently analyze each
“declaration] ] or remark” within such a
statement: for admissibility; parts of state-
- mentg that are not: self-ineulpatory may
not be ddmitted solely based on their prox-

miby 1o 6th91-.Self-iriCulpatory- declarations.

- Id. ot 599-601, 114 $.Ct. 2431. Here, the

inverse is tvue—the district court erred in_

exchuding - self-inculpatory declarations

solely' based on their proximity to other

self-exeulpatory declarations.

- The relevant self-inculpatory “declara-
tions or remarks” within the co-defen-
. dant’s narrative statement, 7d. at 599, 114
8.Ct. 2431, are:

“[I} engaged and hit the driver,” Mem,
. Repiort of Interview at 1 (Sept. 16, 2007);
“[1) made eye contact with the driver of
. the white sedanf,]
... an Arabie male in his late 20’s'witha
beard .... [1] fir{ed] two rounds st the
driver from {my] M-4 rifle. [1] helieve]
these rounds impacted the driver's area
_of the windshield,” Mem. Report of In-
terview at 1 (Sept 23, 2007); and
“IY am] not sure whether [I} was. the
fivst one to five during this incident. [I
am]) not aware of any shots. being fired
before {minel,” Mem, Report of Inter-
view at 2 (Sept. 20 2007,
Cert,amhr, thé rellability of those state-
ments must be considered in light of the
broader- self-defense context, but the con-
text is not actually a part of those inculpa-

“tory statements. On the other hand, the

co-defendant’s statement “Fearing for my
life and the lives of my teammates, T en-
gaged the diiver and stopped the threat”
ig generally self-exculpatory and therefore
inadmissible. Sworn Statement at 2 (Sept.
18, 2007). o -
The government makes the: related point
that an assextion of selfidefense automati-
cally réemoves the underlying admission
from the statement against interest excep-

tion. In it view, a self-defense claim can

never be sufficiently contrary to self-inter- -
est under FRE 804(b)(8) because, if true,

it would wholly exonerate the declarant.
See also Op. 805-06 (citing United States -

v, Hentey, 766 F.3d 893, 915 (8th Cir,
2014); United States v. Shryock, 342 F.3d .
948, 981 (9th Cir. 2003)}. Onee again, Wil
liamson controls: any such generalization

ds inappropriate because determining

whether a statement is self-inculpatory is a
“fact-intensive inquiry, which . Te-
quirefs] careful examination of all the cir-
cumstanees surrounding the erininal activ-
ity involved.” Williomson, 512 1.8, at 604,

114 8.Ct. 24381,
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In Shryock, 342 .8d. at 966-67, for in--

stance, the police already had muitiple
pieces of evidence showing that the deelar-
ant shot the victims, and thus the. declar-

ant’s self-defense stafement to police was

much more obviously exculpatory—the ad-

mission “I shot the vietims” provided the

police with nothing they did not already
know or strongly suspect, Here, on the
other hand, the record indicates that in the

immediate aftermath of the Nisor Square '

massadre, the co-defendant provided inves-
tigators with the very first evidence that
he fired before anyone else in the convoy
and that he also hit the driver. :
imagine circumstanees in which a self-de-
fense claim would be.even more devastat-
ing, e.g., a person walking into a police
- station and claiming self-defense in a long-
forgotten murder, leading police to reopen
the -case and immediately find evidence
disproving the implansible self-defénse
clairh. Invoking a blanket rule to the con-

. trary seems to suggest that a statement
can only be sufficiently damaging te. self- -
. interest-if, standing alone, it is enongh to
support a conviction, a civil judgment, or’
. have shot first and hit the drwer in order
to portray himself as having “Sane pr emse—
ly the right thing (the heroic thing, even).”
_Appellee Br.

- termination. See¢ Op. [805-06]. Thus, an

"adrission to four elementg of a crime (but -

- not; the fifth) would ot qualify as a state-
. ment against, intérest, nor, as here, wounld
an admission to a killing so long as self-
_ defenze is algo claimed. This' cowrt has
" ‘rejected that.notion: “[Tlhe mere faet that
the statements alone do net create an in-
_ference of guilt beyond a redsonable doubt

.does not remove themn from the ambit of'

Rule 804(b)(3).” United States ». Wilson,

160 F.3 732, 789 & nd (D.C. Cir. 1998).

Turning to the staterments at issue, the
question is whether a reasonable persen in
the " co-defendant’s position” would falsely
_ claim fo have shot first-and hit the driver,

even in the context of a self-defense narra- -
Fed R, Bvid. 804(b)}38X¥A) As the.

tive,
government points out, State Department
investigators likely knew (or would socon

One can
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learn) that this co-defendant fived at the
Kia, s0 he would have been ill-advised to
deny he had. That said, investigators also
knew (or would soon learn) that numerous
other Blackwater guards fired at the Kia
around the same time. Thus, with investi-
gators facing the daunting task of piecing
together who did what in the midst of a
melee, would. a reasonable person in the
eo-defendant’s position claim (1) ignorance

‘as to who shot when and where, essentially
hiding behind the “fog of war;” (2) to have

fired defensive shots into the Kia's engine
block only after other Raven 23 members
had opened fire engaging the driver; or (3)
affirmatively admit that. he was the first,
and Iikely fatal, shooter? In other words, if
in reality this co-defendant had fired
fourth and hit only the engine block, then
why would he falsely claim responsibility
fm shots that likely kl.lled 4 man?

- The government suggest,s that because
State Department protocol required
guards to shoot oceupants of cars that
refused to stop. despite warmngs, the co-
defendant could have falsely claimed to

22, Such an implausible
high-risk high-reward strategy would only

make sense if one were absolutely confi-

dent the self-defense elaim would hold wp; -

‘i not, the heroic narrative would give way

o somethmg far more troublmg, with dev-
sstating consequences for ‘the co-defen-
dant. On the other hand, if at all concerned
about the self-defense narrative being re-
jected, a reagonable person in the co-de-
fendant’s position would have claimed fto

‘have fired fourth and hit the engine block
becduse such shots would ultimately be of

little consequence even if fired without jus-

“tification. Based on the evidence adduced:

at trial showing that the Kia had come to a
stop before any shots were fired, the co-
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defendant. would have had little reason to
feel so confident in the self-defense claim.

Instead, it is far more likely that the eo-'.

defendant offered these inculpatory detafls
becanse they were frue, in .order to lend
credence to his flimsy self-defense narra-
© tive. See Williamson, 512 U.S. at 599-600,

114 S.Ct. 2431, Indeed, even the co-defen-
“dant’s expression of uncertainty as to

shooting first (“{I am] not aware of any .

shots being fired before [mine]”) indicates
that he was being-truthful in that he would
be uplikely to.undéreut his own le by

~expressing doubt about it. As such, the co-

defendant’s incudpatory statements were

* sufficiently trustworthy and contrary to his
pecuniary interest to quélify for admission
under FRE804(b)(3).

The reguirement to show “corroborating
circumstances that clearly indicate
trustwoithiness”. does not ‘apply to state-

‘.mentsl against, pecitniary interest, Fed. R,

Tvid. -804(L)E)B), but the .existence of -
© .. sucli corroborating eircumstancey here fur-

ther denionstrates the admissibility of the
Jinculpatory portion of the co-defendant’s

. statements. Not -only did multiple wit- .

- nesses similatly deseribe the first shots as
hitting the diiver's gide ‘windshield, and
. multiple others.gimilarly deseribed two ini-
tial shots, but. Officer Monem testified that
a gpecifically-located gunner fired the first
shots, and, crucially, Officer Al-Hamidi tes-
' tified he was “100 percent certain” that the

- first shots came from “the {same location] '

of [a particalar] vehicle,” T/2/14 (PM) Ty.

- 86:4~15, which was the eo-defendant’s posi--

tion that day. Moreover, Jeremy Krueger,

in the second convey vehicle, testified that’

 the first shots sounded like the 556 avamu-
" nitionr- used by the vo-defendant, rather

than the 7.62 ammunition used by Slatten,

while Jeremy Ridgeway testified that a
few days after the massacre the co-defen-

dant said to him “I féel like this is my -

fault.” 8/4/14 (PM) Tr. 13:15-14:16. It is

- diffieult to imagine why the co-defendant

would seem to accept such responsibility,
especially to someone like Ridgeway who
would later confess to multiple killings, -

‘unless the co-defendant believed he was

the onie who started the shooting.

That the eo-defendant’s inculpatory
statements are sufficiently trustworthy to -
be admitted under an exception to the
hearsay- rule does not necessarily mean

they are £rue. Nor does it mean that; even

if the co-defendant beleved. they were
true, he was correct in thinking he fired
first. .Rather, it simply means that the
statements are trustworthy erough to be
presented to a jury, which on retrial can .

‘congider all of the available evidence in
" determining whether or not Slatten fired

the first shots that day. The government’s

“position that any error was harmless be-

canse of the strength of the evidenee that
Slatten fived first, see Appellee Br. 128-29,
lighlights the importance of a jury making
this ‘determinatioti. On remand, the gov-
ernment can make its argument to the .
Jury that the co-defendant’s “equivoeal ont-
of-tourt response to an iavestigator,” given
the falsity of other aspeels of his- state-
ment, “surely, {should riot) turn[ ] the tide”
and pr event 4 secand conviction of SIatten :
Id at 129

In sum, because the co- defendant’s in-

-cuipatory statements are admissible as

gtatements contrary to pecuniary interest .
and thus “specifically covered,” see Fed R -
Evid., 807, FRE 804(b}3) is properly relied

upon rather than FRE 807 1e51dua1‘ ex-

ception to the hearsay rule. See United
States v Forles, 113 F3d 796, 800 (8th
Cir, 1997).

B.

In any event, there appears good reason
not to rely on FRIE 807 here. Not only is
the district court is “vested with considera-
ble diseretion” to apply the residual hear-
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.say exception, United States v Kim, 598
F.2d 785, 766 (B.C. Cir, 1979), this court
has repeatedly emphasized that FRE 807
~ “was intended to be a narrow exception to
the hearsay rule, applied only in exeeption-
al cases,” when the district court would
otherwise be forced to exclude evidence
© that is “very important and very reliable.”
_Id. - WRE . 807 requires “eircumstantial
guarantees of trustworthiness” equivalent
to those ensured by FRE 803 and FRE
804, and if my colleagues do not trust the
veracity of self.serving statements under
FRE 804(b)3);, see Op. 805-06, then it
- geems illogical to admit’ those same state-
- ments under FRE 807 merely because the
co-defendant was under oath, immunized
from. eriminal lability except for the re-

mote possibility of prosecution for making '
false stateinents under 18 U.S.C. § 1001,
~ and repeated his statements several times. .
- But see Op. 807Y-09. Underseoring this.

" point, the investigators’ reports refloct a
certain skepticism about the co-defendant’s
. trustworthiness, at one point noting that

- he had falled to merition firing' his M-208

gréenade launcher in prior statements,

_which the eo-defendant “cia.lmed ‘that he-_
- because he

had not documented ﬁnng _
. ‘didn't think it was 1mpori:ant’ ” Mem. Re-
" port qf Interview ‘at.3 (Sept. 23, 2007).

Further, the evidence identified as eor-
rohorating the self-defense narrative—
which the jury necessarily . rejected in
reaching its verdict—is milsconstrued by
my colleagués. See Op. 808-09. The co-
defendant told the State Department in-
vestigators that traffic in Nisar Square
came to & stop upoh the convey's eom-

- ménd, but when the white Kia then ap-

proached the convoy at a high rate of
‘speed, he threw a water bottle as-a warn-
ing prior to firing the first shots. By con-
trast, Officer’ Al-Hamidi testified that
when Raven 23 members threw water bot-
tles, he turned to see that all traffic was
stopped, then he turned back to the convoy

8656 FEDERAL REPORTER, 3d SERIES

as the first shots were fired. Al-Hamidi’s
testimony thus in no way eorroborates the_
co-defendant’s self-serving claim that he

‘threw a water bottle at a speeding Kia as a

warning, and to construe it otherwise only
amplifies the error in déeming the self-

- defense portions of the narrative admissi-
“ble. '

Finally, reliance on FRE 807 for admis-
gion of the co-defendant’s statements as a.

whole generally ignores both Williemson, B

512 TS, at 559600, 114 8.Ct. 2431, and
Slatten’s clayification that he is not seeking
admission of. the portions of the co-defen-
dant’s statements thatl the government
claimg are self-serving, such as that the
Kia approached at high speed, did not stop
despite the co-defendant’s attempts to stop

it, or that the co-defendant feared for his -

hfe. See Slatten Br. 40, But see Op. 80203,
810—11 Although 1 too conelude that the _
district court -abused its diseretion, Slat-
ten's challenge to the denial of his motion
for severance does not require the Court.
to reach FRE 807 in order te grant him

“the relief he seeks (gr, indeed, relief he
- expressly does kot seek), and therefore I

would not do so.

Accordmgly, I coneur in the Judgment
that the district court abused its discretion
in denying admission of the co-defendant’s
statements, t6 the extent I have jdentified
in v:ew of the analysis Wv,llmmson re-

“guires.

i

Dlssentmg from Part VIII, Paul Slough
wag convicted by a jury of kﬂImg thirbeen
(13) people and attempting to lill seven- -
teen (17) others. Kvan Liberty was con-
victed by a jury of killing eight (8) people
and attempting to kill twelve (12) others.
Dustin Heard was convicted by a jury of
killing six {6) people and attenipting to kill
eleven (11) others. Even leaving aside their’
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firearms convictions - under
§ 924(c), the maximum sentences on their
remaining cenvictions were 249 years for
Slough, 164 years for Eiberty, and 137
years for Heard. Especially in light of that
congressionslly determined exposure, the
thirty-year-and-one-day sentences imposed
by the distriet court were not unconstitu-
tionally “grosgly digproportionate to the
cume{s] * Qraham v Flovida, 560 U.S. 48,
60, 130 S.Ct. 2011, 176 L.Ed.2d 8256 (2010)
{internal quotatmn ‘marks omitted).

Today rmy colleagues hold that the
mandatory sentence of thirty years urnder
Section 924(e), as applied to these three
private security guards for using govern-
. ment-issued weapons in .a war zons,-is
_eriel and unusual punishment in’ vieldtion

of. the Eighth Amendment to the US.

Constitution. Op. 819-20. In so doing,
they have failed to account, as they must,
. for “all of the circumstances of the cae.”

Groham, 560 U8, at: 53, 180 S.Gt: 2011

Most. erucially, my colleagues make no_

mention of the fact that the distriet court
judge, who presided at the -menths-long
trial; ‘imposed sentencing packages that
the judge concluded “achieved-an ovemll_
* appropiiate sentence [for each. of these
‘defendants] rather than ealeulating indi-
-vidual sentences for each component.”
Sent. Tr. 150:18-25 (Apr. 18, 2015) (citing
United States v. Townsend, 178 F.3d b58,

567 (D.C. Cir. 1999)), ‘That is, in consider-

ation of the mandatory minimum under
Section 924(c), the district cotnt imposed
only a one-day sentence for all of these
'defends,nts many mans]aughter and at-
tempted manslaglghter convictions. The
Sup} eme Court hasaffirmed the distriet
~ court's dzscretmnaay suthority fo impose

. such a sentencing package in Dean v ’

Unidted - States, ~— U8 —n 187 S.Ct.
1170, 197 1.Ed.2d 490 (2017}, holdmg that
nothing in Seetion 924(c) prevents a dis-
triet court from, as here, mitigating the
harshness of -2 mandatory thirty-year

-
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‘minimurm by imposing a one-day sentence

for the predicate convictions. See id, at
1176-74.

Wy colleagues’ conclusion that there has
been a constitutional' violation, by con-
trast, rests on the mistaken premise that
the thirty years allocated to the Section
924(c). convictions represent freestanding
sentences distinet from the one-day sen-

. tences on-the remaining manslanghter and

attempted manslaughter convictions. See
Op. 812; Tounsend, 178 F.3d at 567. In
disregarding the basic structure of these
defendants’ sentences, my colleagues fail
to recognize that the distriet eourt already

‘mitigated any. disproportionality. Indeed,

the district court judge stated on the rec- '
ord thal he wag “very satisfied” with the
thirty-year sentences in light of the “many

killings and woundmgs” for which these '
. defendants were responsible, Seat. Tr.

154:9-22, My colleagues. iprove this fact
too, partmuiariy when they- suggest that
the distriet court judge felt constrained to
impose an unduly- harsh sentence. See Op.
814-15. And whatever their concern with

“the “one- s;ze—ﬂts all nature of these sen-

tences,” see id. at 815, that is not an
Eighth Amendment concern. because none -
of the sentences are dlsproportlonate to

~ the enormity of the-crimes that the jury

found the defendants had commitled. Gro-
ham, 560 U8, at 60, 180 S.Ct, 2011.-
Again, Congress has determined that the |
least culpable defendant here—-who was

convicted of killing six people and wound-

ing eleven. others—should be subject to a
maximum of 167 years in prison, in addi-
tion to the thirty years under Section
924(c).

Although it is poss1ble to imagine cir-
eumstances in which a.thirty-year mini-
mum sentence for a private security guard
working in a war zone would approdch the
outer bounds of constitutionality ander the

- Bighth Amendment, this is not that case.
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The jury rejected these defendants’ elaim
that they fired in self-defense, and far
.more of their fellow security guards chose

" not to fire their weapons at all that day.

. Yet as my colieagues apparently see i,

Congress should have included an excep- -

tion for all sueh military contractor em-
ployees, or, rather, it would have included
such an exception if it had only.considered
" the issue. See Op. 812~13. Perhaps so, but
that -is not the question before us. The
district court judge made an individualized
assessment of an appropriate sentehcing
package for each of these defendants, and
the result is not dispmportionata to the

defendants’ crimes, let alone grogsly, wn- -

constitutionally disproport.ionate

Accordingly, I 1espeetfully digsent from -

'__PmtVIII

BROWN, Cirenit Judge, copeurring in
‘part and dissenting in part from. Part 1II;

“While- the Court’s ltimate conclusions
_ follow inexorably from’ its broad reading of
" the Military Extraterritorial Jurisdiction
Act. (“MIEJAT), 18 US.C. §§ 8261 of seq.,
the Court's initial premise seems-faulty.
MEJA- was aniended in 2004 to close a

' loophole ‘that allswed non-Depatment of

" Defense (“DOD") _ contractors to escape

criminal lability for crimes committed

overseas, I agree Congress used “delibér-
ately expansive” language in MEJA so

* contractois working to support the DOD’

- in its mijgsion would not escape prosecution
for ‘crimes committed while performing

" their duties, regardless of which federal

agehey was their employer. See Maj. Op.
at’ 780~81. However, I am not convinced
that any féderal confractor whose employ-
relates—even | minimally—te the
DODYs midsion is automatically subject to
MEJA. The Court’s interpretation unnec-
essarily broadens that which the statutory
language seems designed to limit.

(1) the [DOD} .
eral agency . .

8
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A,
When interpreting a statute, the analy-
sis beging-—and often ends-—with its text.

See, e.g., Hughes Airgraft Co. v. Jacobson,
CB26 U, 482, 438, 119 B.Ct. 765, 142 -

L.Ed2d 81 (1999). Here, . the fext of

MEJA extends the jurisdiction of federal

courts to crimes committed in foreign
countries if the erime was committed while
the defendant was “employed by ... the
Armed Fotces outside the United States.”
18 U.B.C. § 3261(a)(1). The statute further

defines the time period of being “employed .
by the Armed Forees outside the United -

.. to the extent such employ-
ment relates to supporting -the mission of
the [DOD] overséas '....”

terms, the employeé of a DOD contractor
is avtomatically subject to’ prosecution un-

der MEJA for any offense committed

while working overseas without any quali-
fieations, See id. § S26T(L)(A)GNI). This

siiggests DOD contractors and_their -em--
- ployees are subject to MEJA for crimes
“eommitted while on or off duty. The saime

) 18 USOC.
' § B26T((ANGEH). Thus, by MEJA's plain

States” to include acts committed while a
person is the employee of a contractor of .
.3 or (IT) any other Fed-

is not true for. non-DOD contractms_'-

though. If the perpetrator of a crime is an

employee or contracter: of any federal

agency other than the DOD, he is subject
to MEJA only “to the extent [his] employ-
ment relates ‘to supporting the [DODYs]
mission.” Id. § 826T(LXAGDIL)- {emphasis’
added). The phrase“to the extent” does no
work unless it irplies the criminal Hability
of non-DOD contractors is more lmited
than DOD contractors. After all, the word
“extent” is defined as “the range (as of

inclusiveness or application) over which -

something extends.” WEBSTER'S THiRD NEW
- INTERNATIONAL DicTionary UNABRIDGED 805

{1993). Moreover, the Supreme Court has
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taken a similar view of this phrase when
interprefing its statutory meaning. See
John Hancock Mul. Life Ins. Co. v. Harris
Tr. & Sav. Bank, 510 U.8, 86, 104-05, 114
8,Ct. 517, 126 L.Ed.24 524 (1998) (describ-

ing “to the extent” as “words of limitation™ ‘
: - rior Department contractors at the Abu

in a statute).

Accordingly, if MEJA targets contrac-
tors (or their employees) performing spe-
cific military roles, it makes little. sense to

turn our inguiry into an essentially all-ox--

nothing analysis. However, this is precisely
the effect of coneluding that MEJA applies

to all of a federal coniractor’s conduct for

the duration of the time that some aspect
.of that contractor's emiplayment supports
the DOWYs mission. In- situations such as

this case——where the mission of the DOD.

is characterized to broadly encompass all
activities relauad to. nation-building—the
. hrmtatmn the Court purperts to create is
. virtually boundless. Instead, the more -Jogi-
- cal reading of the statute is that-a non-
* DOD contractor is subject to MIEJA only

. when a specific task being performed by
that contractor is integral-to the DOD's
mission, Had. Congress wished MEJA to

- apply more broadly to non-DOD éontrae-

tors, it could have substituted the word 4t

for the phrase “to the extent” to give-

MEJA the expansive wording necessary to
achieve such & result. Ses 4d. (contrasting
the word “if" with the phrase “to the ex-
“tent™); see also It re Silveira, 141 F.3d 84,

36 (st Cir. 1998) (“If Congress intended

for {the statute at issué] to be an ‘all-or-

nothing’ matter, one might wonder why

the provisions’ drafters chose to -use the
- eonneetive phrase ‘to the extent that, in
licu of the word ‘if, which obwously would
have been s gimpler constructmn ", To
“hold this difference of language is nothing

more than a “termporal limitation,” Maj."

Op. at 780, ignores the distinction Con-

gress .made between those who work di- .

recily for the DOD and those who do not.

Moreover, .the Court’s interpretation

‘goes beyond the problem Congress was
-'aLtempting to solve when it amended

MEJA in 2004, As noted by the Court,
Congress sought to amend MEJA in re-
sponse to the atrocities committed by Inte-

Ghraib prison in Baghdad. Maj. Op. at 779,
These contractors working in Abu Ghatlb
were soldiers in all but name, and they

“were directly assisting the DOD in running

a prison for detained enemy combatants,

. See Soleh v. Titon Corp., 580 ¥.34d 1, 6-7

(D.C. Cir. 2009) (stating’ the Abu Ghraib
eontractors were “integrated [with the mil-
itary] and performing a common mission

. with the military under ulthmate military

command”), Viewed with this context in
mind, it is clear that what Congress sought
to do when it amended MEJA was fo
asgure that contractors of any federal
agency who were performing tasks conver-
tionally done by soldiers could not elude
U.8. jurisdiction. Creating criminel liability
for all federsl employees of contractors
whose employment relates——even tangeh-

: t.lally go—to the DOD’s mission goes be-
_yond a plain reaging of the text. Becanse

we are to- "scrupuiously confine [owr} own

“jrisdiction to the precise limits which (a

federal) statute has defined,” Vietory Car-
riers, Inc. w Low, 404 U.S, 202, 212, 92

8.0t 418, 30’ L.Ed.2d 383 (1971) (quotmg
Heoly v. Ratta, 292 U.8. 263, 270, b4 B.Ct:

700, 78 L.Ed. 1248 (1934)), we must use
extreme caution when expanding our juris-
dictioi—particnlarly wheh. doing so results
in our eriminal law applying ex‘r.ratermtony
ally. '

Here, I believe Congress said what it
meant and-meant what it said, see Conm.
Nat’l Bank v. Germain, 503 UsS, 249, 258—
b4, 112 5.Ct. 1146, 117 L.Ed.24 391 (1992)

‘and I would not dismiss the distinctions
‘made.in the text in favor of aspirational

goals set forth by the statute’s sponsors,
See Maj. Op. at 779-80 (citing Senator
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Schumer’s  floor  statement  declaring
MEJA was amended to address “a danger-

ous loophole in our criminal law that would -
* either direetly or indirectly -support the

have allowed civilian contractors who do
the crime to escape doing the time”). The
Court may he eorrect that Congress in-
tended for MEJA’s 2004 amendment to
treat DOD and non-DOPD contractors and
their employees exactly the same when 2
non-DOD contractor’s employment relates
_to the DOD's mission, but “[ilt is not for us
to rewrite the statute s¢ that it covers ., .
what we think is necessary to achieve what
‘we think Congress really intended.” Lewis
v City of Chicago, 560 U.S, 205, 215, 130

-8.Ct 2191, 176 L.Ed.2d 967 (2010). If the .

" government fruly desires this result, the
proper course of action is. to petition Con-
‘gress to amend the statute, not advocite

for courts to read problematic Ianguage .

© out of its text,

' Because MEJA's text compels: the con-
. clusion that Cobgress meant to treat DOD,
and nen-DOD. etnployees aitd. contradtors

differently, the tiext.inquiry is to defer-

miné which actions of non-DOD' contrac-
‘tors are subject to MEJA and which are
not. The text once sgain provides a' clear
answer: only crimeg committed. while “eim-
 ployed by ... the Armed Forces-outside
- -the: United States” falls within MEJA%
purview, 18 U.S.C. § 8261¢a)(1). MEJA

specifically provides non-DOD contractors-

are only “employed by ... the Armed
. Forces” for the purposes of the statute
‘when, though acting within the scope of
their employment, théy are “supporting
_ the misgion of the [DOD)” Id. §§ 3261,
3267. The phrase “relating to” {s “delilier-

ately préﬁsive” and must be given broad

‘scope. Maj. Op. at 780. However, its broad
, seape is not s expansive as to. swallow up
" the “words of limitation” immediately pre-
-ceding them. See John Hancock Mut. Life
- Ims. Co., 510 U.S. at 104-05, 114 8.Ct. 517.

Instead, these competing phrases must be

balanced in ways that give both full mean-
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ing. Therefore, MEJA logically encompass-
es those actions taken by non-DOD em-
ployees pursuant to their employment that

DOD’s mission. The statutory framiework -
focuses on military employment and thus

. limits the scope of jurisdiction not just

temporally but factvally. This interpreta-
tion gives full meaning to the broad lan-
guage-of the text without making virtually
all potential crimes, committed by a non-

. DOD employee subjeéct-to the federal crim-

inal law. The proper question is whether
the Defendants were either directly or in-
directly supporting the DOD when they .
entered Nisur Squale on the day-of the
incident.

B.’

Under this Court's precedent, we exam-’

ine the jury findings for each element of

MEJA under the. deferential sufﬁclency—of-
the-evidence standard, United States v
Williams, 836 F.3d 1, 7 (D.C. Cir, 2016). In
doing so, we determine “whether the evi-
dénce, considered-in the light most favor-
able to the government, was sufficlent to

© permit a rational triel of fact to find all of

the essential elements of the fstatute ‘were
met] beyond a reasonable dovbt.” United .
States v Wilson, 240 F.3d 39, 43 (D.C. Cir.
2001). Here, the government has arguably
met its*burden. I do not join the Court in

' halding-t;hat any actions deemed to facili-

tate rebuilding the war-torn nation of Iraq
antomatically relates to the DOD's mission
based on the text and history discussed
above. For this reason, I-also find the
evidence of the Defendants -performing
other tasks to support the: DOD-—such as
assisting distressed military units and
training Army escorts, Maj. Op. at 7820
be of doubtful relevance in determining
whether the Defendanis were supporting
the DOD on the day Of the Nisur Square

“incident,
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Clte as 865 F,3d 767 (D.C. Cir, 2017) -

However, neither of these pieces of evi-
dence are necessary to uphold the jury’s
finding under the deferential mifficiency of
the evidence standard, and we need not
decide whether they would be sufficient on
their own to meet MEJA's eriteria. As
posited by the Court, the Defendants’ em-
ployment—pr owdmg diplomatie security
for' the Department of State—indivectly
supported the DOD’s mission by allowing
military ‘personnel previously responsible
for providing State Department security
to concentrate exclusively on the DOD's
rebuilding mission, Maj. Op. at 782-88.
The relatively small size of America’s ac-
tive, volunteer military and the breadth of
its commitments may blut the lines, but it
does not erase them; Although statements
from Deputy Secretary of Defense Gordon
England unequivocally stating that  the
Defendants were mnot supporting DOD's
missien eontradicted: the prosecution’s nar-
_rdtive, JA 2919-20, 2932, 2936, contrary
evidence is not -enough. to- overeome this

deferenitial standard, While I would iriter- - ‘
" because the overall framing of the issue is

pret MEJA more narrowly and find the

* question. close; srguably sufficient.evidence

existed for 3. ratmnai Juror to conclude
that MEJA applied to ‘the Defe_ndants

Ris

One question remains. 'Did the district
court properly mstruct the * jury . on
. MEJA's applmatmn to this case? When
examining a challenge to jury instr aétions,
- wé must determine “whether, ‘taken 28 a

whole, the [district court’s] instructions ac--

curately state the governing law and: pro-
vide thic jury with sufficient understanding
of the issues and applicable ' standards.”

United States v.-DeFries, 1290 F.3d 1298,
1304 (D.C. Cir. 1997): Because an “improp-
er instruction on an element of the offense
violates the Sixth Amendment's jury trial
guarantee,” it is 2 reversible error requir-
ing a new trial unless the error was harm-

less. Neder v. United States, 527 U.8, 1,
12, 15, 119 S.Ct. 1827, 144 L.Ed.2d 36
(1999). The burden is on the government
te prove the error was harmless beyond a

reasonablc, doubt., Wilson, 240 F.3d at 44.

Hem the district court  interpreted
MEJA as an all-or-nothing proposition,
When explaining how MEJA should apply
to the case, the courl emphasized the
broad nature of certain words in the text
by defining the word “relates” to mean “a
connection with” and defining “supporting”
to mean “fo promote the interest or canse
of something or someone.” JA 3293.. After
glving these definitions, the culmination of -

- the instruction advised that employment
relating to supporting. the DOD’s mission

included 2 contractor of “any federal agen-
¢y whose employment in the Republic of

' Iraq bears some relationship to supporting

the mission of the Pepartient of Defense

in that country.” Ibid. While the instruc-

tion did contain the phrase “to the extent,”
the presence of this phrase does Hitle work

erroneous.: By deseribing MEJA in this
manner, the district court, essentially read

" the limiting effect of the phrase “to the
~ extent” right out of the stafute ang instead

substituted “if” in its place, Moreover, this
. expansive view effectively climinates the

connection to military. employment. As dis-

‘cussed. above, this is.a dubmus interpreta-

tion of the statnte,

At the _]ury instruetion stage, the impre- .
cision inherent in a.sweeping view of the
DOD’s mission becomes apparent. The
jury instruckion, if erroneous, was prejudi-
cial beeause it affected a central issue in &
close case where persuasive evidence was

“presented by both the prosecution and the
_defense. Se¢ Williams, 836 F.3d at 16 (re-

versing & murder conviction under MEJA
because & misstatement of the law by the

* prosecution during its closing statement



836

~ involved a “central and close issue in the
" ease” that wasr“insufficiently cured”). Be-
cause the guestion of whether MEJA ap-

plied to the Defendants was a threshold

issue foi-each conviction, there is no issne
more central. to the entire case than this.
Furthermore, even if sufficient evidence
existed to find jurisdiction under MEJA in
this case, the same would be true if the
jury had reached the opposite conclusion
bagsed upon Deputy Secretary England’s
testimony and the representations he

made that the Defendants were not sup- =

porting the DOD’s mission, see JA 2958,

3843, -3858. Thus, the importaneé of an .
aceurate statement of the law cannot he

gamsa1d :

.. However, given the district couft’s in-
structions, it was entirely posgible for the

Jurors to. begin deliberatichs helieving that

" if any aspect of the Defendsnts’ employ-
" ment; related to supporting the DOD’s mis-

sion, then any supporting aetion-talken dux-
ing the course .of that employment made
the Defendants subject to' MEJA: Accord-
ingly, the jurors could find MEJA applied
_solely on the basis of actions faken turing

the course of the Defendants’ employ- -

ment—even actions completely unreldted
to the evenis that transpired in Nisur
Square, such as providing assistance to
distressed military units or training Army

security escorts. This Ts a significantly dif-

ferent caleulus than attempting o deter-

mine if the Defendants’ action on the day -
of the Nisyr Square 'incident related to

“supporting the DOD's mission. The differ-

" 865 FEDERAL REPORTER, 3d SERIES

ence is stark. The jury conceivably could .
have reached a different conclusion had it
been correctly instrueted. At a minimum,

. the government cannot prove beyond a

reasonable doubt the erroneous jury in-
struction was harmless- error, See Wilson,
240 .84 at 44. Therefore, 1 would have
reversed the Defendants’ convictions and
remanded the case for a new trial.

o I,

The question of how our criminal justice
system should treat private eontractors
who commit crimes overseas in war thme is
g difficult one. However, Congress has
made the determination that such individu-
als should be held responsible for their

. actions in federal courts if they either

work -for the military or commit  crime |
duiving the performance of a task related
to supporting the military, such as the
atrocities committed at Abu Ghraib. To-
day’s opinion expands: MEJA beyond -the
limits defined by this history and clearly
laid out in the text. Because it is not
potisible to concludé, beyond a reéasonable
doubt, that the errcneous instruction did
not improperly influence the ultimate out-
comie of the case, 1 respectfully dissent

from this portion of the Courl's decision.
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