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Thank you to the Commissioners and staff for this opportunity to address critical issues of
police reform. Over the years many national and local commissions and reports have identified
potential areas for reform generating lengthy and detailed responses. However, here we are in 2020
looking for ways to improve policing and bring the police and communities into some mutual
understanding and harmony.

The more we know about policing the more we are able to identify shortcomings in policies,
training, supervision and systems of accountability. I am sure many of us on this panel will present
ideas and good practices that are based on evidence and confirmation. I want to take this opportunity
and comment on accountability and a recommendations that an improve policing. First, I want to talk
about creating a process that co-produces justice, allowing the public to have a voice in how it is
governed. Second, officers need peer support and the ability and capacity to intervene when others are
not making the best choices. Third, I will discuss the idea of early warning or early intervention
systems in policing. Finally, I will talk about accountability for police and citizens and how it can

create a climate that encourages or discourages a positive culture.

The Co-Production of Justice

There are many ways to include the public as a component of decision making. Citizens who
expect the law enforcement professionals to understand and solve our crime problems alone are not
being realistic. Community members and law enforcement officials should encourage public
cooperation and support to co-produce justice. Perhaps, the most controversial area is citizen oversight
or citizen review which involves an agency independent of law enforcement with responsibility for
reviewing citizen complaints against officers and/or policies and practices. The most contentious issue
for civilian oversight is subpoena power.

In all of the models, citizens participate in the review of officer behavior and discipline. The
limited research informs us that overall the public approves, officers don’t like them, unions abhor
them and politicians seem to be willing to allow them when they are beneficial. I am aware that Susan

Hudson, President of The National Association for Civilian Oversight of Law Enforcement
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(NACOLE) gave testimony to this Commission on May 28. This group’s voice is important and calls
for independence, access to critical information including people and evidence, authority and
community stakeholder support and outreach as some of the elements necessary to function properly.
There are measurement issues involved with a comprehensive evaluation which include increasing
community confidence in the police, to making policy suggestions that can effect organizational
change, and transparency.! An NIJ study? reports the difficulties in measuring the effectiveness of
civilian oversight but encourages the continued efforts to find the proper balance in given jurisdictions.
Civilian oversight is necessary in the 2020s, its scope and scale must be agreed upon by those who
police and those who are policed.

One aspect of co-producing justice is the involvement of community members in the
development of policies. Here, success has been seen by allowing citizens to be members of policy
committees that have all-to-often restricted to members of the law enforcement community.
Additionally, sharing data with the public is one gesture that involves the community with the police.
Building relationship-based policing rather than partnerships will help develop empathy and a stronger
bond and commitment between the police and the public. These recommendations will help improve
transparency that allows the public to understand the “what” and “why” of policing.
Recommendations

Jurisdictions should develop and support the co-production of justice and include some type
of civilian oversight, whether in a separate agency or board, or part of an existing part of the
department. Police agencies are encouraged to create policy committees that include officers,
supervisors, commanders, subject matter experts and community members to create, review and

modify policies and report administrative statistics on police activities to improve transparency.

Peer Support, EPIC and ABLE
Policing is a profession that relies on individual actions and teamwork. Officers are involved in
citizen interactions as sole practitioners and as team players. In today’s world it can be expected that
the encounter will be videotaped by more than one camera. When acting alone, officers must rely on

their own skills and training but when there is more than one officer they must act as a team with each

! Barbara Attard, Oversight of Law Enforcement is Beneficial and Needed—Both Inside and Out, 30 Pace L. Rev. 1548, 1550 (2010)

2 Flynn, Peter. 2001. Citizen Review of Police: Approaches and Implementation. USDOJ: Washington, DC.
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understanding the actions of the other. In these encounters, peer intervention becomes a critical part of
the encounter.

Peer intervention has always been a part of policing. Perhaps it began as one officer backing up
another. In today’s world back-up remains critical but so is making sure all officers behave properly
and according to policy and training. My comments are limited to the type of peer intervention that can
prevent officers from committing acts of misconduct especially those which put themselves or others
in danger. The concepts of “active bystandership” and “the courageous conversation” are not new
concepts but they have not been combined onto a comprehensive police training program before.
Active bystandership can best be understood in discussions of sexual harassment. No one wants his
wife or daughter to be subjected to sexual harassment and everyone would hope that a bystander would
intervene by saying and/or doing something. Having a courageous conversation with a stranger or a
boss is difficult but wouldn’t be called courageous if it were easy.

The program Ethical Policing is Courageous (EPIC) was developed in the New Orleans Police
Department with community partners and has been taught in a variety of agencies as well as the FBI
National Academy. It is designed “to promote a culture of high-quality and ethical policing. EPIC
educates, empowers, and supports officers on the streets to play a meaningful role in “policing” one
another. EPIC is a peer intervention program that teaches officers how to intervene to stop a wrongful
action before it occurs.” Examples of police behavior that have been corrected by peer intervention
and active bystandership includes the reduction of officer-involved collisions, injuries and deaths and
uses of excessive force.

Georgetown Law’s Innovative Policing Program and global law firm Sheppard, Mullin, Richter
& Hampton LLP have developed the program Active Bystandership for Law Enforcement (ABLE), an
expanded version of EPIC. This innovative program stresses the reasons and requirement to intervene
when officers are making bad decisions. This innovative program stresses the reasons and
requirements to intervene when officers are making bad decisions and teaches the skills to do so
effectively.

Recommendations
Agencies should develop policies and train their officers in peer intervention. Appropriate

intervention and courageous conversations must be required and these actions must be evaluated.

3 https://epic.nola.gov/home/
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Early Identification Systems
It is a long-established practice in police agencies that they develop an early warning or early

intervention systems (EIS) that systematically identifies officers who have reached a threshold of
activity that is higher than expected or higher than that of their peers. We wrote in 2000, “The basic
concept of EW systems is that law enforcement agencies should use data on problematic officer
performance (e.g., citizen complaints, use-of-force incident reports, etc.) to identify those officers who
appear to be having recurring problems or apparent problems interacting with citizens. ... An EW
system is "early" in the sense that it attempts to identify officers before their performance results in
more serious problems ... it is an attempt to warn an officer and/or correct his or her behavior.”™
Recommendations

Police departments must commit sufficient resources to develop appropriately designed
automated programs to identify those officers before they develop habits and practices that result in
serious violations. These programs must also include supervisor reviews that can identify proper

interventions and follow-up evaluations of the interventions.

Accountability

In areas of government other than policing, “accountability” refers to something quite different
than holding actors responsible after-the-fact. Comprehensive accountability refers to establishing
evidence-based policies and procedures influenced by public input. This means allowing the public to
have a voice in how it is governed, which refer to basic elements of democracy. Importantly, citizens
must know what to expect from the police and the Marietta (GA) Police Department has developed a
Citizen’s Bill of Rights for Police Accountability that should be used as a national standard for
community and police expectations. Similarly, citizens should be taught to respond to the police with
non-threatening actions and behaviors.

Police accountability involves, among other things, holding individual officers and agencies
accountable for acting reasonably, not using excessive force and treating subjects fairly and
impartially. Officers must be held accountable in a meaningful way in the academy, through Field
Training and when they interact with community members.

Holding an officer accountable is one of the most important duties of a supervisor. For

example, if a young officer is using improper language or not being appropriate with an individual then

* Walker, S. and G. Alpert. 2000. Early Warning Systems for Police: Concept, History and Issues. Police Quarterly 3: 132-
152 at 133.



the supervisor must correct the behavior. The supervisor can learn about the behavior through direct
observation, another officer, written reports, reviews of body worn camera video or a complaint. It is
easy to correct simple behavior with a few words or a positive example and then observing the officer
to make sure the behavior is not repeated. If the behavior is allowed to continue without correction, the
officer is likely to think it is appropriate and continue it. If corrected and explained why it is
inappropriate, options are provided and the person monitored, then the behavior should not be
repeated.

For example, in situations requiring control tactics, an officer may use a Taser too early or too
often in an encounter. If that occurs, then the officer needs to be corrected before it becomes a habit
and other officers adopt or use the same strategy. This is a difficult issue as a Taser is an easy way to
take control of a suspect without increasing the likelihood of an injury. However, the use of a Taser is
painful, and a high level of force controlled by policy and good police practice. It must not be used
outside of those standards even if the use is easier than trying to de-escalate the situation or going
hands on with the suspect.

Recommendations

Agencies must create systems to make sure supervisors do their job, observe and audit their
officers’ reports and behavior. There should be audits where supervisors compare a sample of
reports and videos for each officer. Similarly, citizens should be taught how to respond to the police

and how certain behaviors can be interpreted as a threat to officers.

Summary
My recommendations focus on processes to co-produce justice with the police and the
community which is an opportunity to revisit community policing and problem solving. During
interactions officers need to be empathetic, develop realtionships and have peer support and the
requirement to intervene when other officers are not acting appropriately. Officer behavior must not be
allowed to develop into bad habits and early intervention systems must be adopted and used.

Accountability systems must create a climate that encourages a positive culture.
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About Early Intervention Systems

A law enforcement early [warning and] intervention system is a personnel management tool designed to identify
potential individual or group concerns at the earliest possible stage so that intervention and support can be offered in
an effort to re-direct performance and behaviors toward organizational goals." The ideal purpose of an EIS is to provide
officers with resources and tools in order to prevent disciplinary action, and to promote officer safety, satisfaction and
wellness. Generally, an EIS is a central repository or analytic effort
where various data and early indicators are collected and used for

analysis. While also referred to as early warning systems (EWS) The ideal purpose of an EIS is to provide
or early warning and intervention systems (EWIS), the use of the officers with resources and tools in order to
term EIS implies the need to go beyond identification of a potential prevent disciplinary action, and to promote
problem or risk to an officer in order to promote well-being. Most officer safety, satisfaction and wellness.

now recommend the use of the term Early Intervention System (El
system or EIS), as this terminology emphasizes the role of the agency
in providing officers with support and resources to address problems at their earliest stage. Key components of El
systems are identification (selection), evaluation, intervention, and monitoring.

CALEA Standards



Best Practices in Early Intervention System Implementation and Use in Law Enforcement Agencies
Karen L. Amendola, PhD & Robert C. Davis

Data and Functioning of EIS

An EIS allows police management staff to identify performance indicators of interest. There are many common
performance indicators™ that have been included in such systems, these can be identified, selected, or developed
depending on whether a system is being developed internally, purchased from a vendor, and/or tailored by a vendor.
In Table 1 below, we provide a number of these indicators compiled from various sources, along with possible
considerations in evaluating each. These considerations may take the form of underlying issues such as life circum-
stances, need for additional knowledge or skills, or personal problems and the need for support to get through life’s
challenges including exposure to excessive stress. In all cases, these are just some of the possible considerations and
they may or may not be relevant. The list below is not exhaustive; others have suggested additional categories such
as notices of intent to sue an agency that are associated with officer behavior, habitual tardiness, excessively risky
behavior (personality characteristic) that could lead to safety risks, excessive overtime usage (may signal a financial
problem), dog bites (may reflect need for training in dog behavior), or reports of complaints from prisoners (especially
jail personnel)™, among others." While there are no minimum number of indicators recommended, the more potential
indicators that can be identified and captured in the system, the more likely it is that an agency will be able to detect
training deficiencies, challenging personal circumstances, excessive stress, underlying medical conditions (e.g., sleep
disorder, diabetes, etc.), safety risks to officers, and the like. It is important that an agency focuses on capturing
pre-disciplinary indicators, as opposed to things like excessive force, and therefore subject to disciplinary processes.
Remember this is early intervention and prevention, not a disciplinary tool.
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Table 1. Performance indicators and considerations

Performance category

Possible considerations

Arrests, especially excessive
‘discretionary” arrests

May signify underlying bias of officer or over-zealousness; or could be due to agency
reinforcement of arrests as a “good statistic” (therefore an agency-level problem)

Assaults on police officers

May reflect more aggressive verbal or physical behaviors by the officer or inability to
recognize volatile persons.

Civil litigation against the officer

May be reflective of inappropriate behavior, or a pattern of excessive force or unjust
treatment, perhaps civil rights abuse

Community  complaints  of
abusive behavior or unwarranted
use of force

May signify lack of empathy, aggressiveness, speaking or behaving in an unprofessional
manner, or failure to treat person with respect and dignity, or listen

Failure to appear in court

May signify improper citations, neglecting duty, or illness

Internal complaints by peers

May signal inability to work with peers and/or communication problems

Injuries to officers and/or citizens

May be indicative of unsafe acts or use of unnecessary force

Number of shootings/weapons
discharges’

May signify over-zealousness or aggressive tendencies; may indicate insufficient training,
improper handling of weapons, or poor training

Off-duty employment

May uncover a financial problem and underlying cause, e.g., family member serious illness,
etc.

Resisting arrests indicated in

reports

May reflect more aggressive verbal or physical behaviors by the officer that lead the person to
resist, or may indicate lack of perceived legitimacy or procedural justice by resident due to media
coverage

Sick leave (excessive or abuse of)

May reflect job dissatisfaction, depression, lack of job commitment, hostile work environment,
or ongoing physical or emotional challenge (addiction, divorce, etc.). More conceming where
greater instances occur, like 12 separate days (one per month) versus a 12-day leave due to one
iliness.

Traffic stops

May highlight concern over bias if indicative of profiling, may be due to agency reinforce-
ment of arrests as a “good statistic” (therefore an agency-level problem).

Use of force by type (e.g., baton,
pepper spray, gun, etc.)

Limited use of less lethal may indicate underlying fear or lack of confidence in ability
to resolve encounters with a minimal amount of force. May uncover overly aggressive
tendencies, lack of verbal ability, lack of skill or training in de-escalation.

Vehicle/property damage

May signify lack of respect for property, lack of attention, carelessness, unsafe actions,
e.g., bumping a standing object, etc.

Vehicular or foot pursuits

May signify over-zealousness or improper procedures

Vehicular crashes'

May signify lack attention, carelessness, unsafe actions, e.g., speeding, failure to follow
proper procedures, etc.

Warrantless searches and seizures

May undercover biases or assumptions about the “types of people” who carry drugs, etc.

f_l\/lay also include accidental discharge, animal shootings

"' An anecdote from a housing authority police department suggested that certain officers were more likely to have rocks thrown at their cars, because residents didn't respect
that officer.

i1 Some refer to these as “accidents” but today error schemes classify auto accidents as crashes/collisions as there is usually an underlying cause. According to Jeff Larason (Director
of Highway Safety for Massachusetts) noted that “At least 28 state departments of transportation have moved away from the term ‘accident’ when referring to roadway incidents.”
(NY Times, May 22, 2016). Even the British Medical Journal has banned the use of “accident” in defining medical error, because errors are preventable, see: Davis, RM & B. Pless. BMJ.
2001;322(7298): 1320-1321.
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Functioning of an EIS

The most important functions of an EIS are flagging capacity, evaluation of situational factors, time parameters, and
documenting remedial actions, tools or resources provided, and/or monitoring steps taken. In addition, an EIS should
have the capacity for examining not only individual and group performance, but performance of supervisors as well.

Flagging mechanisms. \ithin each performance category, agencies can set ranges of acceptable performance (also known as
“tolerance” or “threshold” levels). By setting these parameters, police managers will be alerted or “flagged” when performance
of individual officers or groups of officers signify a need for review or possible intervention. The goal of such standard setting is
to identify the point at which the system should provide an alert to supervisors and command staff that someone has (or a group
of officers have) reached a predetermined level, i.e., exceeded (or in some cases fallen below) an acceptable threshold indicating
potentially problematic behavior. The system should allow the flagging to be set using relevant comparison groups such as within
specialized units, shifts, or divisions whose standards need to be different (e.g., perhaps higher arrest rates are acceptable during
the evening or night shifts than on the day shifts, or for certain specialized units like drug interdiction, warrant service, SWAT, etc.).

Importantly, there should not be a uniform set action for any particular flag or alert provided by the system, and the standards may
vary by groups. In all cases, any action should be preceded by an administrative review by a supervisor and/or commander (or
an established review committee) to evaluate the circumstances that gave rise to the alert. However, being flagged alone does
not necessarily represent poor or improper behavior; it may be that an officer was out for a prolonged period due to a surgical
procedure, or a drug interdiction unit obtained numerous complaints based on a properly executed warrant on a drug house.

Typically, the flags are based on agency-established raw numbers of events over a specified time period (e.g., two use of force
incidents in one year, etc.). However, in some cases, the thresholds are established using ratios or standard deviations,'* '“ the
latter of which mathematically demonstrate a significant deviation from the average of their established peer group, as was the
case with the Pittsburgh PARs system™ and the Phoenix PAS system.”" Defining the comparison group is not without compli
cations because simply assuming that those on the same shift are similarly situated may not be a complete or fully accurate
comparison. In addition, it has been argued that far too many officers are identified with EIS, creating “false positives.” In fact,
many agencies use a criterion of one “incident” as the flagging parameter for some performance categories or comparison
groups, which increases the rate of false positives. To counteract that, a different form of benchmarking that uses a variety
of statistical techniques has allowed for the creation of more specific and accurate benchmarks or comparison peer groups
although it has been applied solely to race bias in traffic stops, but has promise in other forms of performance.” It has recently
been argued that “there are advantages to both comparative and absolute approaches to defining thresholds in an effort both to
recognize that officers in different conditions will look different from one another.”

In some systems, there are multiple levels of flagging, e.g., a “yellow flag” (or similar cautionary terminology) may be established
as a standard for supervisors to “be on watch” and assess a situation, whereas a “red flag” may signify the need for, at a
minimum, a supervisory counseling session. An important addition may consist of a “green” flagging ability to indicate positive
performance such as receiving a set number of commendations, community letters/calls for exceptional service, and the like. In
Pittsburgh, for example, the PARS system included positive performance indicators like awards, commendations, and recognition,
as required by the consent decree with the U.S. Department of Justice.
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When an alert or flag has been triggered, the system ideally sends a notification to the appropriate personnel (e.g., a supervisor
or commander) which would typically warrant, at a minimum, a supervisory review. Sometimes such a review may result in a
supervisor or commander not taking any corrective action (e.g., in the “yellow flag” condition) due to various circumstances, and
in other cases, it may require another action such as counseling, guidance, re-training, or simply putting an officer on notice. For
example, if there was a series of protests in a city, and an officer made a number of arrests that exceeded a standard threshold,
an agency may determine that such a circumstance was unusual or not representative of everyday duties, and so may decide to
“continue to monitor” but not provide any specific intervention.

In addition to standard setting for any particular category, another possible function of EIS is to provide a means for identifying
officers who don't exceed any particular threshold, but across a number of categories, come close to the threshold. A particular
underlying problem may manifest across an array of performance categories but may otherwise be missed. In an early system
created by the National Police Foundation,” their EIS had the capability to allow weighting of different performance categories
differently (sick leave abuse may have been a lower risk value but use of force/excessive force may have been assigned a higher
value). Then a calculation could be made across the entire range of performance indicators, or a select number of indicators,
thereby providing flagging of those officers who may be ‘at risk’ of exceeding thresholds in any number of categories perhaps
signifying a temporary personal problem or other underlying cause that would normally allow the officer to run under the radar.

Evaluation of situational factors. A key step in the process of performance management is the supervisory review of the
“alert” or “flag.” In some cases, this may be done by individuals, but in some agencies the alerts across personnel are reviewed
by a team. For example, Pittsburgh’s initial early warning system required regular meetings of the command staff to discuss
each alert generated by their EIS. Typically, they would discus (briefly) over 100 alerts per meeting, but most exceptions were
explained away and only a couple resulted in consequences for the officer. In essence, the discussion of situational factors often
revealed that no remediation was necessary. A common critique of such systems is that they are more likely to “flag” highly
active officers and ignore those who fail to engage in many circumstances. This is why the evaluation is so important, as officers
who have more engagements are likely to have more alerts.

Time parameters. Another important feature for EIS is the ability to set thresholds based on time period. Depending upon the
category of performance, different time parameters may be warranted, e.g. perhaps an agency wants to be flagged when an
officer exceeds a certain number of use of force incidents in a three-year period, yet for another category such as sick leave,
they want to be alerted when officers have booked off sick more than four times in a three-month period. This raises another
concern, when setting thresholds for sick leave, agencies should consider whether they are interested in total occurrences (4
individual sick days spread apart by a week each) or total days (1 occurrence but over 4 consecutive days), with the former
more likely to be representative of a pattern of sick leave abuse. In addition, in a highly flexible EIS, supervisors or commanders
should be able to use time parameters to run separate reports on an ad hoc basis and not only rely on the EIS for flagging. For
example, in conducting individual performance evaluations, a supervisor might want to look at the last six months of an officer's
performance across all of categories to aid in the evaluation, if the use of the EIS is to be fully maximized as part of an overall
performance management system.

V" Known as the Risk Analysis Management System (RAMS) and Quality of Service Indicator (QSI).
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Documentation of supervisory/command review and associated remedial actions. An EIS should have a supervisory
and command staff module for tracking when an alert (yellow flag, red flag, or other terminology) has been made, that will
require a supervisor and/or commander to note the date of review of the information leading to the alert, and whether he/she
(or a committee) recommended or took any action(s), and if so, what those actions were (e.g., supervisory meeting/counseling
session with officer, recommended or referred to counselor, provided and reviewed policy, recommended re-training, fitness

for duty evaluation, etc.) perhaps from a dropdown list or using checkboxes that allow for multiple options to be selected.
This serves as a trail for subsequent monitoring and intervention, as well as managing overall performance and/or conducting
performance evaluations by putting an officer “on notice” or providing necessary resources to help remediate any problematic
performance. In some cases, a standing committee may review performance of flagged officers.

Who needs to be monitored? \\hile many assume EIS are restricted to evaluating line officer performance, agencies should
use such systems to monitor performance of its supervisors as well. For example, it is possible that performance problems are
occurring under a particular supervisor. As such, an EIS should have the capacity for commanders to examine performance under
particular supervisors. While there are probably several ways this can be done depending on the system itself, it is important
that this function be provided solely to command staff (under separate system authorizations or user passwords). Such an
approach will allow command staff to follow the performance of those under their command, and this could apply to various
ranks such as sergeants and lieutenants. This function will allow for agency level accountability and create a mechanism for
monitoring supervision. In doing so, the agency may want to include other performance indicators for supervisors such as
meeting deadlines, making appropriate referrals, and the like. It was reported for example, that under the New Orleans system,
supervisors could be held accountable for their subordinates’ behavior.

The Managerial Function in EIS Implementation

In order to ensure the ability to manage individual, group, Capturing historical data. Data to be captured will
and organizational performance, the agency is tasked with only be immediately useful if some historical data are
capturing historical data, setting standards within each uploaded into the system. For this reason, agencies
of the performance categories. Additionally, an organiza- should consider how it will go about uploading data
tion should establish policy around the use of the EIS and from prior years (perhaps one to three years in order
develop training on proper use of the system consistent to benchmark and for which to compare current data).
with organizational objectives. Finally, law enforcement This may be achieved internally through an integrated
leaders should provide access to proper resources and system or may require electronic downloads or writing
support for officers in order to improve their performance of scripts to transfer the data. It may also be included
and/or reduce risks to their safety and wellness. Additional as part of the vendor agreement, although agencies
managerial and leadership guidance can be found in the purchasing new systems should ask the vendors what
Office of Community Oriented Policing Services’ Guide would be involved in uploading past years' data and
for Law Enforcement Chief Executives.”® Supervision and the associated timeline and costs.
Intervention within Early Intervention Systems: A Guide for

Law Enforcement Chief Executives
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Setting performance standards and thresholds. There are no nationally established or accepted standards for setting
thresholds across a range of performance indicators; therefore, agency leaders must take time to consider what is acceptable
within their agency using past data, such as behavioral indicators of performance problems, along with solid reasoning and
performance expectations consistent with local policy and standards. One process for setting the standards and thresholds is
through an agency committee established for this purpose; one example of this is the “Indicator, Deviation and Threshold Levels
Committee” as recommended by the San Diego Police Department.

Establishing an EIS Policy. An effective EIS Policy would outline the purpose for the system, the data being captured in
that agency, appropriate supervisory and command staff responsibilities and remedial options under the agency’s established
thresholds, when any case needs referral up the chain of command. Also, any established requirements for documenting flags
and supervisory/commander review and/or remedial actions taken should be part of the policy. In developing such a policy, it is
important to work with the local union(s) or association(s) to ensure that they are comfortable with the policy, (e.g., assuming it
is designed as a non-disciplinary tool, does not relate in any way to the disciplinary practices, etc.).

Training on the use of the EIS. Agency leaders should ensure that all command and supervisory staff receives initial training
on the functions of the system (provided by the vendor or internal IT staff), as well as the role of EIS in supporting a broad-based
performance management system. It is important that staff understand the various discretionary steps that could be provided
as described below. It is also important that supervisors and commanders are discreet in their interactions with these officers,
as in some cases, there may be an underlying personal circumstance or situation that is temporarily affecting that officer's
performance, and supervisors should be advised to use discretion in their actions, while following policy and procedures set for
disclosure to commanders. This can protect the reputation of the program as being preventive and non-disciplinary, as anecdotal
evidence suggests that word often gets out about those flagged in such systems, and they are seen as “bad boys.”

Ensure proper resources are available. In order to
support officers in effectively meeting the standards of their
jobs, agency leadership has the responsibility of ensuring
that personnel have access to resources. These may any
number of interventions such as training, counseling, peer
support, etc. | ), and importantly ensure that
supervisors are trained and equipped to recognize warning
signs and provide referrals for services, as well as monitoring
(e.g., checking in with officer periodically, depending on the
type of performance problem or underlying circumstance).
It is also helpful if the agency would provide a list of
available community resources for obtaining such services,
and ensure they have sufficient training staff capable of
providing individualized training when necessary.
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Summary of Research on EWS in Law Enforcement

In a nationwide survey of about 1,800

residents from farge US. metropolitan o Rola of EIS in U.S. DOJ Consent Decrees & MOUs
areas" researchers found that 75% of

white respondents and 80% of Black and The U.S. Department of Justice (DOJ) was granted the authority
Hispanic residents favored the use of early to investigate and litigate cases involving “a pattern or practice
warning systems as an accountability of conduct by law enforcement officers” that violates federal or
mechanism within police agencies.* While constitutional rights. As part of the reform efforts by the DOJ, EIS
research on EIS is quite limited, initial are a “consistent feature” of their Memoranda of Understanding
research funded by the National Institute and/or Consent Decrees. Under these agreements, not only does
of Justice, and carried out in three big city DOJ urge the use of the systems but also requires leadership and
police departments demonstrated that El supervisors to analyze the patterns that emerge, address them,
systems were effective in reducing citizen and enhance accountability of individual officers.”

complaints and use of force incidents

among those officers who were subjected

to intervention, as well as in re-defining the role of supervisors, and even had the capacity to identify units that had
high levels of unacceptable performance, thereby having implications for evaluating supervisory of command level
performance.’’ At the same time, others have found that EIS are not always effective with more serious offenders or
more serious abuse, where disciplinary action is necessary.*

Other researchers, however, have noted that officers” activity levels such as complaints and use of force have been shown
to decline over time regardless of EIS interventions. Instead, their contention is that these declines may not necessarily be
due to interventions from the EIS, and rather may be the result of officer experience, broader reforms, and even temporary
‘abnormal spikel[s]" in indicators that would likely return to normal levels in a relatively short period of time anyhow.®
Additionally, the LAPD's inspector general found that the system “was seemingly ineffective in identifying officers who were
ultimately fired.”** Despite these criticisms, however, it is important to reiterate that EIS are not designed to be predictive of
serious misconduct or disciplinary action, as they are independent from the disciplinary process.”*

Considerations in Selecting EIS Vendors

In a nationwide survey of information technology managers about rapidly evolving technology, researchers validated
a number of areas where challenges are greatest, two of which are directly about vendors: vendor neglect (some
vendors have insufficient experience with their own products, and limited ability to contribute to the integration of

¥ Those with of 100,000 or more population.
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their own products with those of other vendors) and vendor oversell (vendors may release their products before
they are stable and/or describe their products with excessive enthusiasm).?® A full list of challenges (problem types)
with implementing technology is provided in Table 2. As such, agencies selecting vendors would be well served
by considering various strategies to counteract these challenges such as contacting vendors” existing customers,
considering the length of time the product has been on the market and the amount of beta testing done prior to its
release, the number of sites where the technology is currently being used, how long the IT professional assigned
to work with you has been with the vendor and also in IT sales, service, and development (especially), the level of
support provided and how support calls are handled, the vendor's experience with interfaces and interconnectivity,
the ability of users to query the system and run reports or if a vendor only provides canned reports and/or tailors
necessary reports (in which case, pricing for such reporting or add-on functions should be obtained in advance).

Table 2. Problem Types®

Vendor Neglect: Insufficient experience, knowledge, or problem determination ability for suppliers of IT

Vendor Oversell: Premature marketing or the setting of unrealistic expectations by suppliers of IT

Acquisition Dilemma: Difficulty staying informed about or choosing new IT

Support Burden: Lack of external expertise about, control over, or IS organization structure to properly administer
new IT

Resistance: Disagreement about use, or reluctance to accept new IT

Cascading Needs: Unanticipated need for or dependence on new IT

New Integration: Incompatibility or need for interfaces between multiple Its

Errors: Inadequate documentation of or shortcomings in new IT

Training Demands: Steep learning curves, diminished productivity with and difficulty retaining staff experienced
in new IT
Copyright © 2010, IGI Global. Reprinted by permission.

Experts have noted that few technology solutions ever come in on time and within budget. For example, in a study
published in Harvard Business Review, researchers studied almost 1,500 IT projects and found that on average they
came in 27% over budget. Furthermore, about one in six projects averaged a 200% cost overrun and a schedule
overrun of almost 70%.* As such, purchasers should consider establishing language in contracts to set very precise
timelines and possibly even financial penalties to vendors who do not meet the specified time line.

Agencies should be cautious about the financial terms established via contract to ensure that all functionality (flagging,
monitoring, documenting remediation, report generation, etc.), data fields to be captured, and other specifications are
part of the overall pricing and do not become add-on costs. In many cases, vendors will indicate that the system can
capture certain indicators, when it does not presently do so, without disclosing that if an agency obtains the system,
the inclusion of those would be at a cost. They also will affirm functions that the system ‘can do” again without noting
the additional costs associated with such functions or data fields. It is very important that agencies get the full specifi-
cations included in the system’s base price and match it to their own specifications or needs.
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Promising Practices

System Development

1. Capture as many EARLY indicators as possible instead of disciplinary actions taken against officers. These should
include, at a minimum sick time and injuries, damage to vehicles, discretionary arrests (vs. citations), reductions
in activity, complaints by peers or community members, uses of force (especially when less lethal options were
possible), and positive indicators.

2. Create or purchase a FLEXIBLE system that allows the agency to set and change baselines for review, identify
relevant peer groups for comparison, run reports useful for internal purposes, and especially to document and
track support provided, as well as follow-up actions with identified officers.

3. Any appropriate EIS will have at a minimum the ability to flag or select individuals that may have surpassed
thresholds within a category.

4. Include fields that require supervisors to note what resources were offered, and when, and any responses from
officers that may explain the circumstances or conditions (e.g., officer noted that he/she did not get to attend a
particular training, etc.)

5. When considering various EIS vendors, be sure to avoid pitfalls such as failing to fully understand what data
fields, functions, and reporting options are offered by the system. Consider mechanisms to ensure the project is
completed on time and within budget.

Managerial

1. Make the EIS part of an overall management system, where supervisors and commanders have primary respon-
sibility for ensuring the proper performance of their personnel.

2. Provide training to all supervisory and command personnel on the operational aspects of the EIS, as well as the
managerial responsibilities, and personnel management considerations.

3. Ensure continual policy review and training whenever policies change.

Supervisory

1. Take responsibility for ensuring the proper performance and well being of your personnel.

2. Never use the system as a disciplinary tool, but rather use it to proactively shape and encourage good performance
and ensure officer and civilian staff safety and wellness.

3. Provide sufficient referrals or resources to assist the officer in getting back on track. While the agency should
develop the resources (e.g., peer or mental health counseling, financial counselors, rehabilitation, etc.), these can
only be helpful to officers if you provide it to him/her at the time of your meeting to discuss the indicators.

Policy
1. Develop a policy for system implementation, usage, and roles and responsibilities.
2. Ensure all supervisory and command staff are full trained on the policy
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Myth #2: Once an agency has acquired or developed an EIS, their job is over. It cannot be overstated
thatan EIS is simply a tool to use as part of a performance management system that requires ongoing monitoring
and intervention.

Myth #3: Having an EIS will automatically reduce an agency’s liability. While it is true that a properly
managed EIS may aid in reducing agency liability, an EIS does not create an automatic shield from liability; in fact,
by implementing an EIS, an agency has increased its capacity to identify risks or identify problem officers. As such, it
becomes incumbent upon agency leadership to act upon the informational triggers. This does not mean that having
no system makes an agency less vulnerable to liability. Having an EIS and then not acting upon the information may
render a finding of “failure to act.”

Myth #4: A lazy officer will never be flagged by the system, and instead it will focus on those who are
actively engaged in the job. \While this could be the result of an improperly implemented EIS, an EIS should have the
capacity to flag those whose levels of performance are lower than their peers, e.g. someone has not issued a citation in
six months despite being in a patrol position. This is particularly important now that concerns over “de-policing” (whether
it is occurring or not) continue to be leveled at agencies. Clearly, failure to carry out one’s duties is also an important
consideration. In a study in Pittsburgh, Davis and colleagues found that some officers expressed slowing down activity
at work after consent decree accountability reforms, with 79% indicating that they were less proactive as a result.*? Of
course, these included many other measures beyond the EIS. Nevertheless, agencies must guard against the concern
that an EIS is more likely to unfairly punish “active’ officers and ignore those who do not engage in their jobs fully.
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CiTiIZEN REVIEW OF POLICE: APPROACHES AND IMPLEMENTATION

Foreword

In many communities in the United States, residents participate to some degree in overseeing their local law enforce-
ment agencies. The degree varies. The most active citizen oversight boards investigate allegations of police miscondus
and recommend actions to the chief or she@ither citizen boards review the findings of internal police investigations

and recommend that the chief or sheriff approve or reject the findings. In still others, an auditor investigates the proces
by which the police or sheriff's department accept or investigate complaints and reports to the department and the pub
lic on the thoroughness and fairness of the process.

Citizen oversight systems, originally designed to temper police discretion in the 1950s, have steadily grown in number
through the 1990s. But determining the proper role has a troubled history

This publication is intended to help citizens, law enforcement officers and executives, union leaders, and public interes
groups understand the aohtages and disadvantages of various oversight systems and components.

In describing the operation of nine very different approaches to citizen oversight, the authors do not extol or disparage
citizen oversight but rather try to help jurisdictions interested in creating a new or enhancing an existing oversight
system by:

» Describing the types of citizen oversight.
* Presenting programmatic information from various jurisdictions with existing citizen oversight systems.
» Examining the social and monetary benefits and costs of different systems.

The report also addresses staffing; examines ways to resolve potential conflicts between oversight bodies and police;
and &plores monitoring, evaluation, and funding concerns.

No one system works best for everyone. Communities must take responsibility for fashioning a system that fits their
local situation and unique needs. Ultimat¢he author notes, the talent, fairness, dedication, and flexibility of the key
participants are more important to the procedure’s success than is the system'’s structure.
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Executive Summary

Introduction + Type 3: Complainants mappeal indingsestablished
by the police or sheriff’s departmetat citizenswho

There has been a considerable increase in the number of review them and then recommend their own findings to
procedures involving citizen oversight of police imple- the chief or sheriff.
mented by cities and counties in the 1990s. However,
mary of these procedures have had a troubled history
involving serious—even bitter—conflict among the
involved partiesCitizen Review of Police: Approaches
and Implementatiois designed to help jurisdictions that
may decide to establish—or wish to improve—an over-
sight system to avoid or eliminate these battles. At the . L . . L

. - . nine citizen reiew systems described in this report (see
same timethe publication can help oversight planners exhibit 1)
understand and choose among the many options availabfé '
for structuring a citizen review procedure. Finally, currengach type of system has advantages and drawbacks. For
oversight staff and volunteers may find it useful to revievexample, oversight systems that involve investigating citi-
the publication as a way of learning more about the fieldzen complaints (type 1) can help reassure the public that
investigations of citizen complaints are thorough and fair.
TJ-|owever, hiring professional investigators can be expen-
sive, and the investigations model typically has no mecha-
nism for soliciting the public’s general concerns about
police conduct.

» Type 4: An auditoinvestigates the procegy which
the police or sheriff’s department accepts and investi-
gates complaints and reports on the thoroughness and
fairness of the process to the department and the public.

All four types of oversight are represented among the

To provide this assistandgitizen Reiew of Police
describes the operations of nine very different systems o
citizen oversight. However, the publication does not pro-
mote any particular type of citizen review—or citizen
review in general. Rather, the report is intended to help
local government executives and legislators, as well as  Whatever their specific advantages, any type of citizen
police and sheriff's department administrators, union  oversight needs to be part of a larger structure of internal
leaders, and local citizen groups and public interest orgarind external police accountability; citizen oversight alone
zations, learn about the advantages, drawbacks, and limitgannot ensure that police will act responsibly.

tions of a variety of oversight systems and components.

. . Oversight Costs
Types of Citizen Oversight

Exhibit 2 presents the nine oversight systems arranged in
There is no single model of citizen oversight. However, ascending order of budget levels along with their activity
most procedures have features that fall into one of four levels for 1997. As shown, there is a theoretical relation-
types of oversight systems: ship between the fouypesof oversight systems and cost.

* Type 1:Citizens iwvestigate allegationsf police mis-  « Type 1 oversight systems, in which citizens investigate

conduct andecommend finding® the chief or sheriff. allegations and recommend findings (Berkeley, Flint,
Minneapolis, San Francisco), are the most expensive
largely because professional investigators must be hired
to conduct the investigations—Ilay citizens do not have
the expertise or the time.

» Type 2: Police officers investigate allegations and devel-
op findings;citizens eview and recommerttat the
chief or sheriff approve or reject the findings.

vl



EXECUTIVE

SUMM AL

R'Y

ExHIBIT |.TYPE AND SELECTED FEATURES OF NINE OVERSIGHT SYSTEMS

Mediation | Subpoena Officer Legal
System Type* Openness to Public Scrutiny Option Power Representation
Berkeley Police | * hearings and commission decisions open to dormant yes during investigation;
Review Commission public and media during hearing
(PRC) + general PRC meetings available for public to
express concerns
» full public report, including interview transcripts
* city manager makes response public after review of
PRC and internal affairs (IA) findings
* appeal process
* IA’s dispositions and discipline not public
Flint Office of the | * findings distributed to media and city archives no yes, but not interviewed in
Ombudsman * no appeal never used person
» chief’s finding public, but not discipline
Minneapolis Civilian | * hearings are private yes no, but during investiga-
Police Review « general public invited to monthly CRA meeting to cooperation | tion, union repre-
Authority express concerns required sentative may
(CRA) * appeal process under advise officer;
* complainant told whether complaint was sustained Garrity ruling | during hearing,
* chief’s discipline not public until final disposition union attorney
defends officer
Orange County 2 * hearings open to public and media scrutiny no yes, but during hearings
Citizen Review * findings and the sheriff’s discipline are matters never used
Board of public record
* no appeal
Portland Police 3,4 * PIIAC audits open to public and media no yes none
Internal * citizen advisory subcommittee meetings open to
Investigations public and media
Auditing Committee * appeal to city council
(PIIAC) * PIIAC decisions are public; chief’s discipline is not
Rochester Civilian 2 * reviews are closed yes no none
Review Board * results are not public
* no appeal
St. Paul Police 2 * hearings are closed no yes, but none
Civilian Internal * no appeal never used
Affairs Review * no publicizing of disciplinary recommendations
Commission
San Francisco | » chief’s hearings are closed yes yes during investigation;
Office of * police commission hearings are public during hearing
Citizen Complaints * appeal process for officers
* complaint histories and findings confidential
» chief’s discipline not public
Tucson Independent 2,4 * monitoring is private no no not applicable
Police Auditor and * appeal process
Citizen Police * board holds monthly public meeting at which
Advisory Review public may raise concerns
Board

* Type |: citizens investigate allegations and recommend findings; type 2: police officers investigate allegations and develop findings; citizens review
findings; type 3: complainants appeal police findings to citizens; type 4: an auditor investigates the police or sheriff’s department's investigation

process.
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EXECUTIVE SUMMARY

« Type 2 systems, in which citizens review the internal department, and restrictions on the kinds of complaints
affairs unit’s findings (e.g., Orange County, Rochester, the system will be prohibited from handling or required
St. Paul), tend to be inexpensive because volunteers to accept—can pvent additional funds from resulting in
typically conduct the reviews. increased use of the oversight system. That said, an over-
sight procedure that is underfunded will not only have
difficulty achieving its objectives, it also may create
more controversy surrounding police accountability than
it resolves.

« Type 3 systems, in which citizens review com-
plainants’ appeals of police findings (Portland), can
also be ingpensive because of the use of volunteers.

« Type 4 systems, in which auditors inspect the police or
sherif's department’s own complaint investigation C lusi
process (Portland, Tucson), tend to fall in the midlevel onclusions

prl'ce range..On one hand, like t'ype 1 systems, only 4T his report suggests at least four other significant con-

paid professpnal has the expertise an.d time to Cor‘Olucélusions regarding citizen oversight of the police.

a proper audit. On the other hand, typically only one

person needs to be hired because the auditing processocal jurisdictions that wish to establish citizen review

is less time consuming than conducting investigations have to take on the responsibility to make difficult

of citizen complaints. choices about the type of oversight system they should
fashion. The tremendous variation in how the nine over-

In practice, hgwever, there is an |nc-or?3|stent relationship sight systems described in this report conduct business—
between wversight type and cost. This is because, when and pay for their aatities—may seem discouraging: The

examined closely, many oversight operations are not |,y of similarity makes it difficult for other jurisdictions
“pure” e)far.an.GS. ofatype 1,2, 3 ord syst'em. For €XaM-t5 make an automatic selection of commonly implemented
ple, two jurisdictions have combined two different over- ;o review features around which they can structure
sight approaches: Portland has a citizen appeals board o o\vn oversight procedures. On the positive side, this
(type 3)_ aqd an gud.nor who monitors the polioechu’s diversity means jurisdictions do not have to feel obligated
complaint investigation process (type 4); Tucson has bothy, 1,y sjavishly any one model or approach; they have
a citizen board that reviews internal affairs findings (type yhe freedom to tailor the various components of their sys-
2) and.an auditor (type ‘.1)' Consequently, the actual cost tem to the particular needs and characteristics of their pop-
for a gven type of oversight system may be more or less ; a4i0ns jaw enforcement agencies, statutes, collective
expensive than the cost of a pure type. Furthermore, eacrbagaining agreements, and pressure groups.

type of oversight system can incorporate features that may

increase or decrease its expenses, ranging from providingviany individuals and groups believe that citizen

policy recommendations to a mediation option. The choiceversight, despite its serious limitations, can have

of staffing option also will affect expenditures, including important benefits. Complainants have reported that
using volunteer staff or in-kind services and materials, hir-they:

ing paid staff, or diverting part of the time of an existing

city or police emplgee to oversight functions. As a result, * Feel “validated” when the oversight body agrees with

it is difficult to predict an oversight system's actual costs  their allggations—or when they have an opportunity to
before determining all its features and activities. be heard by an independent overseer regardless of the

outcome.
Finally, more money may not buy more oversight
activity or increase use of the system—that is, boost the * Are satisfied at being able to express their concerns in
number of complaints, hearings, mediations, policy rec-  Person to the der.
ommendations, reviews, or audits. A variety of cost-
insensitve considerations—the public’s perception of the
system’s fairness, the director’s impartiality and talent,
the level of cooperation from the police or sheriff’s

* Feel they are contributing to holding the department
accountable for diters’ behavior.
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Police and sheriff’s department administrators have
reported that citizen oversight:

« Improves their relationship and image with the
community

« Has strengthened the quality of the department’s
internal irvestigations of alleged officer misconduct
and reassured the public that the process is thorough
and fair.

¢ Has made valuable policy and procedure
recommendations.

Local elected and appointed officials say an oversight
procedure:

APPROACHES AND IMPLEMENTATION

departments—and with officer unions. However, as illus-
trated in exhibit 3, there are positions each side can take
and &planations it can offer that can sometimes make
the system acceptable to everyone involved. A critical
step to minimizing conflict is for the police or sheriff’s
department—and union leadership—to act as colleagues
in the planning process.

The talent, fairness, dedication, and flexibility of the
key participants—in particular, the oversight system’s
director, chief elected official, police chief or sheriff,
and union president—are more important to the pro-
cedure’s success than is the system’s structurehe
report identifes jurisdictions in which these individuals
have worked together cooperatively. An effective proce-
dure for selecting competent and objective oversight

» Enables them to demonstrate their concern to e”mi”atﬁ]vestigators, board members, and administrators—and

police misconduct.

¢ Reduces in some cases the number of civil lawsuits
(or successful suits) against their cities or counties.

It is sometimes possible to overcome disagreements
between wersight operations and police and sheriff’s
departments. The report identifies many points of con-
flict between oversight systems and police and sheriff's

for training them thoroughly—is also critical for the
oversight procedure to thrive.

Exhibit 4 is a checklist oversight system planners can
consult to help identify some of the decisionsytil
have to make in designing and setting up a new or
revised review procedure. The exhibit indicates where
in this report’s text each decision is discussed.

Xi
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EXECUTIVE SUMMARY

ExHIBIT 3. CONCERNS MANY PoLICE AND SHERIFF’S DEPARTMENTS—AND
UNION LEADERS—EXPRESS ABOUT CITIZEN OVERSIGHT—AND POSSIBLE RESPONSES

Assertion: Citizens Should Not Interfere in Police Work

Concerns

* The chief must be held accountable for discipline to
prevent misconduct.

* Internal affairs already does a good job.

Responses

* Most oversight bodies are only advisory.

* Even when the department already imposes appropriate
discipline without citizen review, an oversight procedure
can reassure skeptical citizens that the agency is doing its
job in this respect.

* The next chief or sheriff may not be as conscientious about
ensuring that the department investigates complaints fairly
and thoroughly.

Concerns

* Oversight staff lack experience in police work.

* Only physicians review doctors, and only attorneys
review lawyers.

Assertion: Citizens Do Not Understand Police Work

Responses

* Board members typically have pertinent materials available
for review, and ranking officers are usually present during
hearings to explain department procedures.

* Oversight administrators need to describe the often
extensive training they and their staff receive.

» Citizen review is just that—<itizens reviewing police
behavior as private citizens.

* Doctors and lawyers have been criticized for doing a poor
job of monitoring their colleagues’ behavior.

Concerns

* Oversight staff may have an “agenda”—they are biased
against the police.

* Not sustained findings remain in officers’ files.

* Adding allegations unrelated to the citizen’s
complaint is unfair.

* Some citizens use the system to prepare for civil suits.

Assertion: The Process Is Unfair

Responses

* Oversight staff need to inform the department when they
decide in officers’ favor.

* Oversight staff and police need to meet to iron out
misconceptions and conflict.

* Indecisive findings are unfair to both parties and should
therefore be reduced in favor of unfounded, exonerated,
or sustained findings.

* Internal affairs units themselves add allegations in some
departments.

* Board findings can sometimes help officers and departments
defend against civil suits.
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APPROACHES AND IMPLEMENTATION

ExHIBIT 4. DECISIONS OVERSIGHT PLANNERS NEED TO MAKE

Decision

Discussion in Text

Establish a Planning or Advisory Group
Identify the key actors
Establish a formal planning committee
Identify sources of technical assistance

N/A
N/A
chapter 8

Plan for Monitoring and Evaluation

Design a monitoring plan

Design an evaluation plan
identify program’s objectives
select an evaluator
develop measures of effectiveness
develop measurement methods
collect data
analyze data
interpret and report findings

chapter 7

Select Program Type
Review existing program models and materials
Visit selected programs to interview staff and observe procedures
Identify tradeoffs involved in different components

chapter 3
N/A
chapter |

Consider Taking on Other Oversight Responsibilities
Provide policy recommendations
Offer mediation
Assist with early warning system

chapter 3

Determine Outreach Methods

chapter 5

Establish Extent of Openness
Public or private hearings
Reporting procedures

type
content
frequency
distribution

chapter 5

Identify Staffing Needs
Decide on type and number of staff
volunteer board members
paid investigators
director/ombudsman/auditor
use existing staff
hire new staff
other staff (support, management information system)
Determine how to recruit, screen, and train staff

chapter 4

Select Program Structure
Establish eligibility criteria for complainants
Identify types of cases to review or investigate
Decide where complainants may file
at police station or sheriff’s department
at oversight program
other (city hall, etc.)
Consider whether to seek subpoena power

Develop plan for minimizing delays in case processing

chapter 5

Develop timelines for completing each phase of the complaint process

Estimate Budget Needs

chapter 7

N/A = not applicable

Xl
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Chapter 1: Introduction

Key POINTS

« Citizen Review of Police: Approaches and Implementation is written primarily for local government officials and
legislators. Union leaders, local citizen groups, and new oversight staff may also find the publication useful.

* The publication describes nine citizen oversight procedures to enable these audiences to benefit from the
experiences of communities that have already established oversight procedures.

* While there is no single model of citizen oversight, most systems fall into one of four types:

— Type |: Citizens investigate allegations of police misconduct and recommend findings to the chief or sheriff.

— Type 2: Police officers investigate allegations and develop findings; citizens review and recommend that the chief
or sheriff approve or reject the findings.

— Type 3: Complainants may appeadl findings established by the police department to citizens, who review them
and then recommend their own findings to the chief or sheriff.

— Type 4: An auditor investigates the process by which the police or sheriff’s department accepts and
investigates complaints and reports on the process’ thoroughness and fairness.

* Oversight bodies can also:

— Recommend changes in department policies and procedures and suggest improvements in training.
— Arrange for mediation.

— Assist the police or sheriff’s department to develop or operate an early warning system for identifying
problem officers.

* If they wish to implement citizen review, to make an informed decision about which type of oversight proce-
dure to adopt jurisdictions need to examine tradeoffs inherent in choosing a model: Most features of every
model have drawbacks as well as benefits.

« Citizen oversight has the potential to benefit many groups.
* Complainants have reported feeling:

— “Validated” when their allegations are sustained—or merely appreciated having an opportunity to be heard
by an independent third party.

— Gratified they are able to address an officer directly.
— Satisfied the process appears to help hold police and sheriff’s departments accountable.

* Police administrators have said that oversight can:

— Improve their relationship and image with the community.
— Increase public understanding of the nature of police work.

— Promote the goals of community policing.
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KEY POINTS (CONTINUED)

— Improve the quality of the department’s internal investigations.

— Reassure a skeptical public that the department already investigates citizen complaints thoroughly and fairly.
— Help subject officers feel vindicated.

— Help discourage misconduct.

— Improve the department’s policies and procedures.

* Elected and appointed officials have indicated that oversight:

— Demonstrates their concern for police conduct to constituents.
— Can reduce the number, success rates, and award amounts of civil suits against the city or county.

* Members of the community at large have suggested that oversight has helped to:

— Reassure the community that appropriate discipline is being handed out for misconduct.
— Discourage police misconduct.
— Increase their understanding of police behavior.

* There are serious limitations to what citizen review can accomplish. To be most effective, citizen oversight must
complement other internal and external mechanisms for police accountability.

This chapter explains the purpose<Litizen Reiew of Following a glossary, appendixes provide sample materi-
Police: Approaches and Implementatiand reports the als from the jurisdictions studied. In addition to the table
benefits and limitations that participants attribute to citizen of contentsyeaders may locate specific topics of interest
oversight of the police. The report has seven other chapterSom the key points that precede each chapter and from

] ] N ) the index.
» Chapter 2: nine case studies of citizen oversight.

» Chapter 3: three additional responsibilities oversight . .
systems often undertakpolicy and training recom- What the Publication Is

mendations, mediation, and early warning systems. |ntended to Do

» Chapter 4: recruiting, screening, and training oversight
staf. Audiences and purposes for Citizen Review
of Police

« Chapter 5: special issues related to citizen oversight, This report has been written primarily for:

including outreachstructure, openness, and politics.

» Local government executives, including mayors and

» Chapter 6: resolving potential conflicts between over- )
city managers.

sight bodies and police.
* Local legislators, including city council members and

» Chapter 7: monitoring, evaluating, and funding over- .
county commissioners.

sight systems.

o . s This report will also be of interest to:
» Chapter 8: organizations, materials, and individuals P

that can proide assistance with establishing, improv- « | aw enforcement administrators, including chiefs,
ing, or evaluating oversight systems. sherifs, and their management staff.
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 Union leaders.
« Citizen groups and public interest organizations.

Oversight directors may find it helpful to ask new over-
sight investigators or board members to read the publica
tion to learn more about the field.

Citizen Review of Policgescribes citizenversight
procedures in nine jurisdictions. The descriptions are
intended to:

Enable jurisdictions that may consider setting up a citi-
zen oversight process to benefit from the experience o
communities that he already established procedures.

Enable jurisdictions that already have citizen review to
improve their procedures based on the experiences of
these nine cities and counties.

The publication does not promote any particular type of
citizen review—or citizen oversight in general. Rather, it
is intended to:

 Help jurisdictions decide whether they want to create
some form of citizenersight of police or modify the
system they already have.

» Help jurisdictions select a citizen oversight system that

will best meet their particular needs.

Citizen Review of Policdoes not ealuate the nine citi-

APPROACHES AND IMPLEMENTATION

and the problems they have faced. The report also
does not focus on the agties of police and sheriff’s
department internal affairs units except insofar as they
interact with civilian oversight bodies (see “Larger Law
Enforcement Agencies Have Internal Affairs Units to
Investigate Allegations of Police Misconduct”).

The need for the report

There has been a considerable increase in the number of
oversight procedures that various cities and counties have
implemented in the 1990s (see “A Short History of Citizen
Review"). However, many of these procedures have had

a troubled history that has involved opposition from con-
cerned citizens and community organizations and from law
enforcement agencies and police unions. Inyntases,

the procedures have been revamped, in some cases litigat-
ed, and in at least one city (Washington, D.C.) abandoned.

One reason for controversy in many jurisdictions has been
the lack of adance planning for an oversight system.

The main problem with many citizen review
procedures . . . is that th&ave not had a clear
vision of their role and mission . . . . This has
usually been the result of a failure of civic lead-
ership. Both community activists and govern-
ment officials have not taken the trouble to study
what other jurisdictions are dointp borrow the
best practices and to learn from their mistakes.

zen oversight systems; rather, it describes their operations

LARGER LAW ENFORCEMENT AGENCIES HAVE INTERNAL AFFAIRS UNITS
TO INVESTIGATE ALLEGATIONS OF POLICE MISCONDUCT

Most large police and sheriff’s departments have internal affairs (IA) units (sometimes called professional stan-
dards units) that investigate allegations of officer misconduct filed by citizens or other officers. In some depart-

ments, IA units not only recommend findings to the chief o

r sheriff, they also recommend the types of discipline

(sometimes following guidelines that provide a range of punishments for different types of misconduct).

In some departments, officers’ supervisors investigate mino

r alleged misconduct, leaving serious cases to the IA

unit. Some departments use supervisory panels composed of command-level staff who, after reviewing |A’s investi-
gation results, come to a finding and, if appropriate, recommend discipline. In smaller departments, the chief or
sheriff investigates citizen complaints, or the complaints become a command responsibility.

In all departments, the chief or sheriff makes the final determination of discipline, although in some jurisdictions
an appointed or elected official (e.g., police commission) may overrule the decision.
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A SHORT HisTORY OF CITIZEN REVIEW

The demand for citizen oversight first occurred in the 1950s and 1960s as a result of the civil rights movement
and the perception in many quarters that law enforcement responded to racial unrest with excessive force.
Many of these early review procedures were short lived.'

Citizen review revived in the early 1970s as urban African-Americans gained more political power and as more
white political leaders came to see the need for improved police accountability. Most oversight procedures have
come into existence after a high-profile case of alleged police misconduct (usually a shooting or other physical
force incident), often involving white officers and minority suspects. Racial or ethnic allegations of discrimination
are often at the heart of movements to introduce citizen oversight.?

By 2000, citizen review has become more widespread than ever before in the United States. As of early 1998,
there were more than 90 citizen review procedures. Almost 80 percent of the largest cities had some form of
citizen review.’ However, only a small fraction of law enforcement agencies in the country had citizen oversight.

I. Snow, Robert, “Civilian Oversight: Plus or Minus,” Law and Order 40 (December 1992): 51-56.

2. Terrill, Richard ., “Civilian Oversight of the Police Complaints Process in the United States: Concerns, Developments, and More Concerns,”
in Complaints Against the Police:The Trend to External Review, ed. Andrew J. Goldsmith, Oxford, England: Clarendon Press, 1991; see also Walker,

Samuel, and Vic W. Bumphus, “The Effectiveness of Civilian Review: Observations on Recent Trends and New Issues Regarding the Civilian

Review of Police,” American Journal of Police 11 (4) (1992): 1-26.

3. Walker, Samuel, Achieving Police Accountability, Research Brief, Occasional Paper Series no. 3, New York: Center on Crime Communities &

Culture, 1998: 5.

[Civilian oversight systems] are often put together
quickly and with little thought as to their workabil-
ity or with much consideration as to how they fit
into the review systems already in place.

Features of the Report

Sources of information for the publication

The information presented in this report

Citizen Review of Poliags intended to

comes from five principal sources:

make it easier to plan aversight proce- Citizen Review of Police is
dure (or decide how to improve an exist- jntended to make it easier 1. Literature on citizen oversight of the
ing procedure) in a thoughtful manner by;, plan an oversight proce- police (see chapter 8, “Additional

presenting the options ailable for
structuring a citizen review mechanism.

dure in a thoughtful manner
by presenting the options 2. In-person interviews in Berkeley

Sources of Help”).

Another reason for conflict regarding  available for structuring a and San Francisco, California;
citizen oversight is that—even with citizen review mechanism. Minneapolis and St. Paul,

advance planning—public officials,

Minnesota; and Rochester, New

police and sheriff’s department execu-

tives, union leaders, police officers, and community
activists usually have different expectations of what over-
sight should and can accomplish. This publication should
help these parties identify and agree on reasonable and
feasible objectives—and dispel unrealistic fears about
what the process may do—so they can try to avoid the
battles that many other jurisdictions have experienced.

York, with oversight staff (directors,
board members, auditormnbudsmen, investigators);
complainants; law enforcement administrators, inter-
nal affairs investigators, police union leaders, and sub-
ject officers; local elected and appointed officials
(e.g., city council members, mayors, city managers);
and representatives of citizen groups.
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3. Telephone interviews with similar individuals in four
other communitiesElint, Michigan; Orange County FINDINGS THAT REVIEW BOARDS

,(5\?23220), Florida; Portland, Oregon; and Tucson, AND PoLICE DEPARTMENTS MAKE

Review boards and police departments generally use
a common set of terms to identify the findings that
their investigations can lead to:

4. Less comprehensive telephone interviews with other
oversight staff across the country (Kansas City,
Missouri; Omaha, Nebraska; San Diego and San Jose,
California; and Syracuse, New York). » Unfounded:The alleged act did not occur, or

the subject officer was not involved in the act;

5. Five members of an advisory board assembled to o
therefore the officer is innocent.

guide and reiew the publication (see the back of the

title page). » Exonerated: The alleged act did occur, but the
officer engaged in no misconduct because the act
was lawful, justified, and proper (sometimes called
“proper conduct”).

The nine jurisdictions studied were selected based on the
suggestions of the advisory boafthe oversight proce-
dures studied represent a variety of approaches to citizen
oversight in different areas of the country and in jurisdic- « Not sustained: The evidence fails to prove or
tions of varying size and governance (see exhibit 2-1 in disprove that the alleged act(s) occurred.

chapter 2;Selected Features of the Nine Oversight
Systems”). * Sustained:The alleged act occurred and was not

justified (e.g., it violated department policy).

Terminology used in the report Some oversight bodies and police departments

Different law enforcement agencies use different termi- ~ come to findings that conclude the subject officer

nology to denote identical or similar activities. To avoid ~ committed an act that was inappropriate but that

confusion,Citizen Reiew of Policeusually uses the fol- hold the department responsible for the officer’s

lowing terms regardless of the local jurisdiction’s actual ~ misconduct:

terminology: * Policy failure: Department policy or procedures

« Complainant (sometimes called “appellant”). require or prohibit the act (e.g., an officer may
not use a cruiser to drive someone to a bus stop

» Board and board member (sometimes called whose car was towed).

panelist/panel memberommission/commissioner).
* Supervision failure: Inadequate supervision—
» Executive director or director (sometimes called the officer’s sergeant or lieutenant should have
“officer” or “examiner”). informed the officer not to engage in the act or
to discontinue it (e.g.,a sergeant asks a supervi-

 Police union (also called federation, association). . , ,
sor, “Here’s what I've got. Is that probable cause

« Internal affairs (IA) (some departments have renamed  to arrest the guy?” and the supervisor gives the
their IA units “professional standards”). officer bad advice).

“Findings That Review Boards and Police Departments ~ * Training failure:The officer receives inappropriate
Make” identifies and defines the principal terms used to or no training in how to perform the act properly
describe possible findings regarding allegations of officer (€8 distinguishing an intoxicated person from
misconduct. A glossary following chapter 8 defines other ~ Someone going into diabetic shock).

specialized terms used in the report.



CHAPTER 1l: INTRODUCTION

Types of Citizen Review 3. Assisting the police or sheriff's department to develop
or maintain an early arning system for identifying

According to experts, “There is no single model [of citi- potentially problematic officers.

zen oversight], and it is difficult to find two oversight

agencies that are identi¢alHowever, most oversight To make an informed decision about which type of

systems fall into one of four typés: oversight procedure to adopt and which additional
responsibilities to undertake, jurisdictions need to

« Type 1:Citizens iwvestigate allegationef police mis- examine tradeoffs inherent in fashioning an oversight

conduct andecommend finding® the chief or sheriff. system—what they will gain and lose by the approach
they select. Only with these tradeoffs in mind can com-
munities select a system that will best meet their local
needsresources, and constraints. Exhibit 1-1 lists some
of the tradeoffs jurisdictions need to consider in selecting
an oversight procedure.

» Type 2: Police officers investigate allegations and
develop findings;citizens review and recommetitht
the chief or sheriff approve or reject the findings.

» Type 3: Complainants mappeal indingsestablished

by _the police or sheriff's departmetmamzens,vv_ho_ In addition to weighing tradeoffs, selecting oversight
review them and then recommend their own findings tq 4 res may depend orveeal criteria:

the chief or sheriff.

» Which features does the public
To make an informed want?
decision about which type of

e Type 4: An auditoinvestigates the
procesdy which the police or sher
iff's department accepts and investi- Which features are most effective in
gates complaints and reports on the Oversight procedure to adopt achiering the goals the community

thoroughness andifness of the and which additional respon-  expects the oversight procedure to
process to the department and the  sibilities to undertake, juris- achieve?
public. dictions need to examine

. ) . Which features may create conflict
While some oversight procedures rep- tradeoffs inherent in fashion- i) the police or sheffis depart-
resent “pure” examples of these mod-  ing an oversight system— ment or the police union, and which
els, many oversight systems are hybrid what they will gain and lose features may disappoint community
models that mee features from the by the approach they select. actwists?

four different types into their own
unique formulation. For example, the * How much will the features cost?
Office of Community Ombudsman in

Boise, Idaho, created in 1999, combines the authority to
investigate complaints—a type 1 oversight system—uwith
the responsibility to review internal affairs investigations

to determine if they are thorough and fair—a type 4 overpatential Benefits of Citizen

sight system.
. _ _ Oversight
Furthermore, as discussed in chapter 3, “Other Oversight

Responsibilities,” any oversight system may undertake Oversight systems have the potential to benefit com-
three other responsibilities in addition to investigating, plainants, police and sheriff's departments, elected and
reviewing, or auditing citizen complaints: appointed dfcials, and the public at large. The extent to
which benefits materialize depends not only on the type
of oversight procedure implemented but also, and criti-
cally, on how well these groups work together. The work-
ing relationships among the groups in turn depend to a
tremendousxdent on the personality, talents, dedication,

» How will the new features mesh with existing over-
sight procedures?

1. Recommending changes to department policies and
procedures and suggesting imggments in training.

2. Arranging for informal or formal mediation.
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ExHIBIT I-1. SAMPLE TRADEOFFS JURISDICTIONS NEED TO CONSIDER IN CHOOSING AN

OVERSIGHT PROCEDURE

teers and paid staff.

from public exposure.

oversight systems have both responsibilities.

tions may expand the oversight body’s influence.

words, behaviors, and attitudes on the public.

alienate officers if unsustained cases are included.

citizens aware of this option.

* Volunteers versus paid staff- Volunteer participants are lay community members who represent the concerns of the public.
Professionals conduct the day-to-day work of citizen oversight, carrying out the public’s wishes. On one hand, an oversight proce-
dure involving only paid staff usually will not be as representative of the community as will a system that uses volunteers. On the
other hand, the amount of time required to provide adequate oversight can normally be provided only by one or more paid staff
who have been hired specifically to dedicate themselves to oversight activities. As a result, many oversight procedures use volun-

* Public hearings versus private hearings. Public hearings may make the community feel it has more control over police misconduct
because officers’ alleged misconduct is made known. Private hearings are simpler logistically and protect complainants and officers

* Investigative authority versus review authority. Investigating complaints can help ensure they are done thoroughly and fairly, but hiring
investigators can be expensive. Reviewing cases is less expensive but requires department cooperation in sharing records. Some

 Taking on additional responsibilities—policy recommendations, mediation, or early warning systems:

— Developing policy recommendations may involve a conflict of interest because investigating and reviewing cases requires
impartiality, but developing policy recommendations may involve political advocacy. However, providing policy recommenda-

— Mediation, usually held in private and kept confidential, may have less “teeth” than a public hearing. However, mediation may
encourage citizens to file complaints; save the time and expense of a hearing; and educate officers about the impact of their

— Early warning systems can help identify potentially troublesome officers and may deter officer misconduct, but they may

* Accepting complaints directly versus accepting them only by referral from the police or sheriff’s department. Citizens who may be
reluctant to file complaints with the department may file with the oversight body, but outreach must be conducted to make

flexibility, and open-mindedness of the principal actors
in each group—in particular, the oversight director, the
chief of police or sheriff, union leaders, the mayor, city
council members, and the city manager.

Potential benefits to complainants

Citizen oversight can have three benefits for com-
plainants. Oversight can:

1. Help complainants feel “validated” in the minority of
instances in whichwarsight bodies agree with their
allegations.

| was afraid the investigation would be rush-
rush,but it was very thorough. Before the hear-
ing, the investigator was very comforting toward
my son,who was only 16 years old, going over
the process in detail with him. When | received a
letter after the hearing that my son’s allegations
had been sustained, | was surprised. | didn't have
faith in the powers that be to be objective. | was

elated that my son had been heard and that the
officer had to sit through the entire hearing.

My son was happy, too; he didn't think he'd

win either.

—mother of a juvenile complainant

The phenomenon of complainants [who] feel val-
idated because the oversight body agrees with
their allegations is only part of the story. As the
procedural justice literature suggests, the process
is as important as the outcome. People feel vali-
dated when they feel they have an opportunity to
be heard. Civilian oversight is likely to enhance
that feeling by virtue of appearing to be inde-
pendent of the police department.

—Samuel Walker, Professor, University of
Nebraska at Omaha

2. Give complainants the satisfaction of expressing their
concern in person to theficker when oversight
includes a mediation option.
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Many complainants just want to be able to was a pivotal issue in bringing closure for the
express their anger or concern face to face with family and ensuring that their tragedy had some
the officer in an impartial setting without being positive effect.

cut off, and that is all they need. —Robert Bailey, former assistant city manager,
—Jackie DeBose, Berkeley Police Review Berkeley

Commission board member

Potential benefits to police and sheriff’s
departments

o ) As summarized in exhibit 1-2, police and sheriff’s
I felt I had done my civic duty. This was a young  gepartment personnel have identified several possible
cop [I complained about]. | coach people all the  penefits citizen oversight can provide them, depending on

time [at his job]so | wanted this officer to get bet- he tyne of oversight procedure adopted. Oversight can:
ter supervision and training so that in a similar

event he would not engage in the same misconductl. Improve the department’s relationships and image
| felt good; the officer got the direction he needed. with the community by:
—a complainant

3. Help hold the police or sheriff’s department account-
able for officers’ behavior.

» Helping to establish and maintain the depart-
[R]eview [by the Police Review Commission] of ment’s reputation for fairness and firmness in
this incident [in which the commissioxanerat- addressing algations of police misconduct.
ed officers of a complaint that their use of
excessive force resulted in a man’s death]
prompted development of a n®erkeley Police
Department Training and Information Bulletin
regarding the risk of asphyxiation during four-
point restraints. Deslopment of this bulletin

The board takes a lot of pressure or criticism off 1A
and the chief because citizens are making the deci-
sions about misconduct and the department can't be
accused of a a@rup.

—an |A commander

ExHIBIT 1-2. POTENTIAL BENEFITS OF CITIZEN OVERSIGHT FOR POLICE AND
SHERIFF’'S DEPARTMENTS

Law enforcement managers and line officers report that citizen oversight can provide a number of benefits to police
and sheriff’s departments depending on the type of oversight procedure adopted:

I. Improve the department’s relationship and image with the community by:
a. Helping to establish and maintain its reputation for investigating alleged officer misconduct with fairness and firmness.
b. Helping to reduce community concerns about possible police coverups in high-profile cases.

2. Increase the public’s understanding of police work, including the use of force.
3. Promote the goals of community policing.
4. Improve the quality of the department’s internal investigations of alleged misconduct.

5. Reassure the public that the department’s internal investigations of citizen complaints and its process for disciplining officers
already are thorough and fair.

6. Help subject officers feel vindicated.

7. Help discourage misconduct among some officers.

8. Improve department policies and procedures.
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Oversight makes the department’s job easier We love being able to send cases to the board
because, if we couldn’t point to the board’s sus- because we get less pressure from liberal groups
tained rate of 10 percent, we would be criticized about not properly disciplining fiters.
and accused of a eerup [because our internal —an |IA commander
rate would be just as low].
—a deputy chief 2. Increase public understanding about the nature of
police work, such as the occasions when officers need
* Helping reduce or eliminate community con- to use force. Help the public develop realistic expecta-
cerns regarding specific high-profile incidents tions regarding actions officers are allowed to take—
of alleged misconduct. or departments va the personnel to take—to abate

. i o crime and disorder.
Two Rochester police officers arrested two indi-

viduals on drug-dealing charges. The mother of 3. Promote the goals of community policing. According
one of them claimed the bwyouths had been to the Berkley Police Review Commission 1996
innocently walking down the street when the annual report:

officers approached them. One
officer got into a tussle with the
mother’s son and, the mother
said, threw her son through a related to citizen review.
store window. Some members of It’s another way to
the community were outraged at  -ommunicate with the
what they felt was police brutali-
ty. When the Civilian Review
Board [CRB] heard the casé,
learned that the two men had
drugs in their possession. In addi-

tion, the store owner testified that the officers
had bent wer backwards to be polite to the

Community Involved Policing, especially
Community policing is its “Problem Solving’'method of organiz-
ing police work, depends heavily on the
involvement of especially those citizens
who are demographically and geographi-
i cally closest to crime and criminals.
public, another source of  Thereforeit is undermined by hostility
community input. generated in the normal unfolding of
police/citizen interactions at precisely the
point at which it needs the most support.

Some police administrators agree.

men—and that the son had pushed the officer Community policing is related to citizen review.

into the store window. Because the CRB exoner- It's another way to communicate with the public,
ated the officers, the community calmed down. another source of community input.

—Andrenv Thomas, Executive Director, —Fred Lau, Chief, San Francisco Police Department

Rochester Center for Dispute Settlement

ABOLISHING CITIZEN OVERSIGHT WILL NOT SAVE A POLICE OR
SHERIFF’S DEPARTMENT MONEY

Getting rid of the oversight body will not save the police or sheriff’s department money. When the Minneapolis
City Council was considering abolishing the Citizen Police Review Authority (CRA), Lt. Robert Skomra, the IA com-
mander at the time, examined the number of cases CRA handled. Skomra determined that, if CRA disappeared, the
police department would have to find the funds to at least double and possibly triple the number of existing IA
investigators. The department would also have had to find desk space for the new investigators. Minneapolis police
Chief Robert Olson agreed: “If the CRA were abolished, | would have to hire additional IA investigators.”
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For community policing to be effective, the integri- 5. Help reassure the public that the department already
ty of the agency and the community’s trust in it are  investigates citizen complaints thoroughly and fairly.
critical. The CRB [Citizen Review Board] con-
tributes to the trust because nonsworn citizens are
involved in reviewing the agency.

Even when the department is capable of imposing
appropriate discipline without citizenwiew, an

—Kevin Beary, Orange County (Florida) Sheriff oversight procedure can reassure skeptical citizens
that the agency is doing its job in this respect.
4. Improve the quality of the department’s internal inves- —Douglas Perez, former Deputy Sheriff, Professor,
tigations of alleged misconduct. Plattsburgh (New York) State University

The board has improved our professional standard®3. Help some subject officers feel vindicated. The St.

investigative reports because investigators get Paul oversight board exonerated an officer after a citi-
dressed down and embarrassed at hearings zen complained about an allegedly offensive remark
for any sloppiness, such as the officer had made to a block party.
drawing conclusions on flimsy When the officer and Donald Luna, the

evidence. As a result, if there is Investigators do a better job board chairhappened to meet at a
any litigation on the complaint, graduation ceremony, the officer said:

) investigating cases because
the report will enhance the

agency’s position. they know .that PIIAC; | want to thank you for the letter to
—Capt. Melvin Sears, Orange will be looking at their the chief. Il put in a lot of time and
County Sheriff’s Office adminis- work product. felt | had deescalated a tense situa-
trative coordinator to the Citizen tion. | couldn’t believe there had

—Charles Moose, former Chief,

Review Board Portland Police Bureau been a complaint; | felt | desexs

an award. | felt the commission
Informally in discussions after understood me.
hearings and in the questions ) )
board members ask of PSD [professional standards’- Help discourage misconduct (see below).
division] investigators during hearings, [board]
members have made observations about deficien
cies in the investigators’ reports that have resulted
in improved reporting. For example, board mem-
bers kept objecting to the way officers and investi-

If I live a normal lifespan, I'm a citizen longer
than I'm a copso | want a system of checks

and balances to help prevent police misconduct.
—Trevor Hampton, former Chief, Flint Police

i " ] ) Department
gators included opinions in their reports, rather than
just the #cts. 8. Improve the department’s policies and procedures
—Maj. Karon LaForte, Orange County Sheriff's (see chapter 3Dther Oversight Responsibilities”).

Office IA commander

Investigators do a better job investigating cases ~ Fotential benefits to elected and

because theknow that PIIAC [Police Internal appointed officials

Investigations Auditing Committee] will be looking By establishing or improving a citizen oversight mecha-
at their work product, so they are less likely to take nism, local officials can demonstrate their concern to
shortcuts in their research and reporting than in  eliminate police misconduct—or publicize a departngent’

the past. existing exemplary police behavior. Officials may also be
—Charles Moose, former Chief, Portland Police  able to reduce the number of civil lawsuits (or successful
Bureau suits) against the city or county or the dollar value of

successful awards. These suits can be expenBeng



CiTIZEN REVIEW OF POLICE:

APPROACHES

AND IMPLEMENTATION

SoME PoLICE CHIEFS HAVE ESTABLISHED CITIZEN OVERSIGHT

PROCEDURES ON THEIR OWN

Police chiefs have taken the initiative to establish citizen oversight procedures on their own.

* When Robert Olson, chief of the Minneapolis Police Department since 1995, was commissioner in Yonkers,
New York, he established a civilian oversight program because of the department’s poor relations with the
African-American community. The review board he established included four civilians nominated by a citizen
panel, an officer nominated by the police union, and three other officers Olson selected. He approved all the
candidates. The board, which met monthly, reviewed completed |A cases and occasionally pending cases, and
it had the authority to direct |A to conduct additional investigations. The board recommended findings, with
Olson retaining the ultimate decision to decide cases and impose discipline.

* William Finney, chief of the St. Paul Police Department, recommended the Police Civilian Internal Affairs Review
Commission on his own initiative because he felt the need to gain citizens’ perspective on department behavior.

(See the St. Paul case study in chapter 2.)

a 6-month period alone, deaths and injuries resulting
from police shootings resulted in more than 300 civil
suits against th&/ashington, D.C., police department,
with nearly $8 million in court settlements and judg
ments awarded.

» Joan Campbell, the chairperson of the Minneapolis City
CouncilWays and Means Committee, reports that,
when citizens sue the city for alleged

complaint after a relative died from cardiac arrest in
police custody after being put into fepoint restraints.

The board decided to hear the case en bloc and hired
an independent toxicologist to review the medical
records and do more testing. The toxicologist, as had
the coroner previously, reported that use of force had
not caused the person’s death—aspiration due to a drug
overdose was the cause. The family
decided not to sue the city after the

police brutality, the judge asks if the
Civilian Police Review Authority
(CRA) sustained the case. In many
instances in which CRA has not, the
council has a stronger case for not
settling with the complainant and for
expecting the judge to rule in the
city’s favor. As a result, the city has
gone to court on more cases and

According to Robert Bailey,
former assistant city
manager in Berkeley, the
Police Review Commission
“saved the city at least
$100,000 from one
potential lawsuit alone.”

board concluded that the officers did
not use excessive force.

» Merrick Bobb, special counsel to
Los AngeleCounty, reported: “In
1992 . . . the County of Los Angeles
had 800 police misconduct cases
pending. And the exposure to the tax-
payers of the County of Los Angeles

won most of them. Campbell also
believes that CRA has reduced the
number of complaints that have gone to litigation
because complainants feel they have already had their
day in court with the review board.

» According to Robert Bailey, former assistant city man-
ager in Berkeley, the Police Review Commission
“saved the city at least $100,000 from one potential
lawsuit alone.” Because they did not trust the police to
investigate the matter fairly, family members filed a

was calculated by the County’s

lawyers as far in excess of $600 mil-
lion. Today, 5 years later, in 1997, we find the caseload
has dropped from 800 cases to a litthero200 cases.

We find that the amount of money that is being spent
has dropped for the first time to below the 10 million
mark in terms of judgments, settlements, and attor-
neys’ fees in such cases. . . . | think this is a

testament to the fefct of civilian oversight, civilian
review” initiated in 1993.

11



CHAPTER 1l: INTRODUCTION

« Troubled in part by fatal shootings by Albuquerque you look at the people he’s passed over, you can
police oficers (31 in 10 years) and extremely high see that the &ters with complaints have been
annual payments for tort claims involving police offi- passed over.
cers (up to $2.5 million per year), the Albuquerque —a lieutenant

city council hired two consultants in 1996 to evaluate

the city’s existing oversight system and recommend The [review] board influences assignments to

[desirable] detailsWe have supervisors in units

alternatives. ) > e
now who don’t want “cowboys” in their units, so
. . . officers with complaints could get passed over.
Potential benefits to the community —an officer
at large

3. Increase public understanding of police policies,
procedures, and behavior. Complainants learn about
police procedures fronversight

Citizen oversight can benefit the entire community, not
just individual complainants. Oversight can:

1. Help to reassure the community investigators, board members, and
that appropriate discipline is Citizen oversight systems officers during mediation. Board
being imposed. Ean when need to be part of a larger members themselves become better

departments are doing a top-notch
job disciplining errant officers,

the public may lack confidence in
the process. An oversight proce- accountability.
dure that provides citizens with a
window into how the department
operates can change the opinion of these
concerned citizens.

educated about police procedures and
can share their understanding with
other members of the community.

structure of internal
and external police

Finally, by holding special public
hearings, oversight bodies may be
able to defuse tense community
conflicts,channeling anger into constructive solutions.
Berkeley’s charter requires the Police Review Commission
2. Help discourage police misconduct. While there is ~ (PRC) to hold hearings at the request of board members
no empirical gidence that oversight bodies can deter or voters. PRC held a special public hearing after University
police misconduc¥, there are three ways in which of California police officers were accused of using exces-
citizen review may help encourage officers to act sive force aginst students during a campus demonstration.
appropriately. Although contentious, the meeting resulted in recommen-
dations regarding officer conduct during demonstrations—
several of which the department implemented—to help
prevent future discord.

« When oversight bodies recommend that an officer
be retrainedthe officer may learn how to avoid the
type of behavior that led to the citizen complaint.

» When police and sheriff’s departments adopt policy
and procedure changes thaersight bodies recom-
mend, officers may have a better understanding
regarding how they should perform their job.

Limitations to Citizen Review

As summarized in exhibit 1-3, citizen oversight has
several inherent and potential limitations.

« Oversight bodies may discourage some officers
from engaging in misconduct by reducing their
chances for promotion.

Citizen oversight systems need to be part of a larger
structure of internal andk&rnal police accountability;
by itself, citizen oversight cannot ensure that police will

| was nervous about whether a sustained case migﬁPt responsibly. An evaluation of New York City’s over-
hamper my promotion to lieutenaffhe chief had sight system concluded, “In general, civilian complaint
made it plain that an officer with sustained com- review procedures appear to be a necessary but insufficient

plaints would not be looked at as favorably for pro- component of the [New York City Police] Department's

motion as officers with no or fewer complaints. If approach to controlling officer misconduét'Supplenents
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ExHiBIT 1-3. LIMITATIONS TO CITIZEN OVERSIGHT

I. Citizen oversight cannot by itself ensure police accountability. Jurisdictions need to implement other internal and external
mechanisms to achieve this goal.

2. The effectiveness of citizen oversight depends enormously on the talent, fairness, and personalities of the principal individuals
involved.

3. Oversight bodies have limited authority; they do not impose discipline or dictate department policies or procedures.

4. The findings some oversight bodies make, or the investigations they conduct, have no influence on some police managers.
5. Oversight bodies typically fail to hold department supervisors responsible for line officers’ behavior.

6. Some complainants who lose their cases express disappointment with the oversight process.

7. When long delays occur between filing a complaint and its resolution, complainants become frustrated and disillusioned—even
when they win the case.

8. Some complainants and a small minority of other individuals will not be satisfied with the actions of police officers and deputy
sheriffs no matter what the oversight body does.

9. Oversight procedures in some jurisdictions have exacerbated tensions among local officials, police and sheriff’s departments and
unions, and citizen groups and activists.

to Citizen Oversight” suggests other procedures that,
taken together with citizen oversight and an effective

Oversight bodies in the United States have limited
authority. In particular, they do not have the power to

internal affairs unit, may improve
police accountability in departments

in which officer conduct needs
improvement.

We need to review
higher-ups’ behavior to pro-
duce accountability among
line officers. Otherwise, the
beat officer gets scrutinized

and the supervisors are
never held accountable,
never called to account.

The effectiveness of citizen oversight
depends enormously on who the
principal parties are. In Minneapolis,
there was “a complete turnaround”

in the relationship between the
police department and the Civilian
Police Review Authority after a new
chief and a n@ executive director
took over and the new mayor made
clear she expected them to cooper-

—Mary Dunlap, director of
San Francisco’s
Office of Citizen Complaints

ate. Supporting this observation, a
subject officer in Minneapolis wrote
on his anonymous customer satisfac-
tion survey in 1998, “It appears as though there have
been some changes in the factfinding process, which
resulted in a more satisfactory outcome. In the past | was

discipline officers or establish depart-
ment policies. In these areas, they are
only advisory. Furthermore, oversight
bodies have no influence on some
police managers or, as a result, many
or most line officers. According to

one chief, “Boards can't be effective
because officers fear IA, not them.”
Concerns about liability and supervi-
sor criticisms may typically discour-
age misconduct much more than
either citizen oversight or internal
affairs investigations.

In a related vein, oversight proce-
dures generally focus on initilual
officers, letting supervisors off the
hook in terms of management’s

responsibility fo—and tremendous influence over—line
officers’ and deputies’ behavior. As a result, unless the

oversight system includes making recommendations for
policy and procedure changes and has the ability to influ-
ence their adoption, department supervisory and training
practices that may be allowing misconduct to occur will

unable to give a favorable opinion of the Civilian Police
Review Authority, but | was pleased with this openness.”

13
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SUPPLEMENTS TO CITIZEN OVERSIGHT"

Several other procedures for maintaining citizen oversight of law enforcement agencies can supplement a citizen
review process. One or more of the alternatives listed below can also substitute for citizen review in certain cases
of alleged police misconduct.

Legislative Control

Legislatures can monitor police behavior through investigations, appropriations pressure, oversight committees,
and other means.

Civil Litigation
Complainants may sue police officers in State court and seek common law tort remedies. They may also sue in
Federal court for violations of Federal civil rights.

Criminal Prosecution

Prosecutors at the local, State, and Federal levels can apply applicable criminal statutes to situations involving
alleged police misconduct.

Federal Government Suits

Under a 1994 law, prosecutors may seek changes in the operations of local police departments in Federal courts.
Suits by the U.S. Department of Justice can require reform through court-approved agreements in which police
departments agree to change the way they track and handle citizen complaints and disciplinary decisions or by
installing a Federal monitor to oversee the department’s activities in these areas.

Supervisor Accountability

There are several internal actions police and sheriff’s departments can take, if needed, that may make a significant
difference in helping to prevent police misconduct, including effective applicant screening, recruit and inservice
training, peer review, and, perhaps most important, leadership training. Lt. Bret Lindback with the Minneapolis
Police Department emphasizes that chiefs and sheriffs should be given funding to provide:

the best leadership training you can find to make supervisors and managers accountable for what their
guys do on the street. ...You need to train them to tell line officers,“You don’t do that [misconduct,
discourtesy] on my watch.” A week’s training when you get your sergeant’s bar isn’t enough.You need
ongoing training, two or four times a year, to build good leadership skills.

Mary Dunlap, director of San Francisco’s Office of Citizen Complaints (OCC), agrees:

We need to review higher-ups’ behavior to produce accountability among line officers. Otherwise, the beat
officer gets scrutinized and the supervisors are never held accountable, never called to account.

* For a more complete discussion of the alternatives, see Perez, Douglas W., Common Sense About Police Review, Philadelphia: Temple University
Press, 1994: 48-63.
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SUPPLEMENTS TO CITIZEN OVERSIGHT (CONTINUED)

OCC addresses supervisors who share responsibility for officers’ misconduct by charging them with failure to super-
vise the accused officer properly. In Banta v. City and County of San Francisco (1998), the presiding judge of the Superior
Court dismissed a challenge to OCC'’s power to add an allegation against a sergeant for failure to supervise.

In the last analysis, supervisor accountability extends to the chief or sheriff, who must exercise active responsibili-
ty for ensuring that his or her officers and deputies comport themselves appropriately. If the chief executive will
not or cannot ensure proper conduct, it is the obligation of the mayor, city manager, or city council to find a new
chief and the duty of the voters to elect a new sheriff.

remain untouched. As one commentator observed, “Thesheriff’s departments and unions, and citizen groups and
solution to rotten apples is tixfthe police barrel™ activists. This worsening of the status quo has occurred
Some police chiefs and sheriffs agree that they should béor many reasons, such as unrealistic expectations on the
held accountable for preventing misconduct, and, if they part of activists or unrealistic apprehensions by police
fail, they should be dismissed. One chief commented, and sheriff's departments about what the oversight proce-
“If 1A is not up to snuff, give the chief a chance to fix it, dure would accomplish; failure to involve all affected

and, if he doesn't, fire him. So the solution [to police  parties in the planning process; biasedrsight staff;
misconduct] is to hold the chief accountable.” inadequate funding leading to long delays in case pro-

) ) cessing; and political motives for setting up the proce-
Some complainants who lose their cases (and even somg,re on the part of local officials.

who win) feel dissatigéd with the process, the results, or

both. Others are frustrated that they cannot find out what Despite these limitations, local government officials, law
the chief’s or sheriff's finding was or whether and what  enforcement manages@nd citizens in many jurisdictions
kind of discipline was imposed. According to Jackie believe that citizen oversight can be of value. The follow-
DeBose, a member of Berkeley’s board, “I have run into ing chapters illustrate the potential benefits of citizen
several citizens who lost their cases, and they were livid—eview as well as its limitations.

they felt they had been done an injustice.” The Vera

Institute of Justice in New York City surveyed a sample Notes

of 371 citizens who had filed complaints with the city's
Citizen Complaints Review BoattiThe Vera Institute
concluded that “the investigative process itself has a sig-
nificant negative influence” on citizen satisfaction becaus
of th long the process took afnd the_ lack of conta_ct with 2. Snow, Robert, “Civilian Oversight: Plus or Minus,”

and information abogt the subject officer apd the final outy .\ and Oder 40 (December 1992): 51-56.

come. Some complainants, and a small minority of the

public, will not be satisfied with any actions oversight 3. Luna, Eileen, and Samuel Walker, “A Report on the
bodies take. These individuals may have unreasonable Oversight Mechanisms of the Albuquerque Police
expectations of how the police should behave or unreasombepartment,” prepared for the Albuquerque City Council,
able hopes for what citizen oversight procedures can 1997: 121.

accomplish.

1. Walker, SamuelAchieving Police Accountability,
Research Brief, Occasional Paper Series, no. 3, New
eYork: Center on Crime Communities & Culture, 1998: 5.

4. Walker, SamuelCitizen Regiew Resource Manual,
Finally, oversight procedures in some jurisdictions have Washington, D.C.: Police Executive Research Forum,
exacerbated tensions among local officials, police and 1995.
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5. An example of an oversight procedure that does not 8. National Association for Civilian Oversight of Law
fall into any of these four types exists in Charlotte, NorthEnforcement conference transcripigtober 15-17, 1997,
Carolina. The city’s Community Relations Committee  Lanham, Maryland.

appoints a staff member to attend the Charlotte-
Mecklenburg Police Department’s internal hearings of
serious allegations against officers. The staff member
contributes to the findings of each review panel and can

9. Luna and Walker, “A Report on the Oversight
Mechanisms of thAlbuquerque Police Department.”

. . i ) " 10.The oversight process lacks two qualities thought to
give a minority report to the chief, city manager, and city be essential to deter miscondumrtainty and severity of

council (which happened once). punishment (Sviridoff, Michele, and Jerome E. McElroy,

6. “How Much Force Is Enough?’aw Enfocement Processing Complaints Against Police: The [New York
News24 (500) (November 30, 1998): 1. “The cost of a City] Civilian Complaint Reiew Board New York: Vera
civil suit goes beyond expenses incurred by individual  'NStitute of Justice, 1988: 35). Oversight procedures
police officers. Such factors as the cost of liability insur- 2/S0 often lack a third critical element for deterrence:
ance, litigation expenses, out-of-court settlements, and SWiftness.

punitive damage awards all make civil liability an 11. Sviridoff and McElroy,Processing Complaints
extremely expenswg proposition for police offl.cers, law Against Police38.

enforcement agencies, governments, and, ultimately, tax-

payers. . . . After several lawsuits are filed, . . . premium 12, Bayley, David, “Getting Serious about Police
prices can skocket, or companies may refuse to ensure Brutality,” in Accountability for Criminal Justice:

the department.” Gaines, Larry K., Victor E. Kappeler, Selected Essaysd. Philip C. Sternberg, Toronto:

and Joseph B. VaughRolicing in America2d ed., University of Toronto Press, 1995: 96.

Cincinnati: Anderson Publishing Company, 1997: 294.
13. Sviridoff and McElroy,Processing Complaints

7.“How Much Force Is Enough?”, 1. Against Police.
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Chapter 2: Case Studies of Nine

Oversight Procedures

This chapter presents brief case studies of nine oversightheir own or modify an existing one. However, the diver-
procedures arranged alphabetically by jurisdiction. The sity also reflects the fact that local officials have shaped
case studies concentrate primarily on the operational praheir osersight systems very differently to accommodate
cedures of the oversight mechanisms. Details about othanique local pressures (e.g., from activist groups, police
aspects of the jurisdictionprocedures are presented in  unions, or office holders), legal considerations (e.g., with
other chapters of the report: regard to the types of information that can be made pub-
lic or the provisions of labor-management agreements),

» Chapter 3, “Other Oversight Responsibilities,” describesfunding resourcesand honest disagreements about what
how the jurisdictions develop policy and procedure would work best in their communities.

recommendations, implement mediation, and assist
with early warning systems. All four types of oversight approaches listed in footnote a
in exhibit 2-1 are represented among the nine oversight

* Oversight staffing arrangements are discussed in detailystems, However, two jurisdictions have combined two

in chapter 4. different approaches: Portland has a citizen appeals board
(type 3) and an auditor who monitors the department’s
complaint investigation process (type 4), while Tucson
'has a citizen board that reviews internal affairs findings
(type 2) and also an auditor (type 4). Other “models” are
« Chapter 6 identifies the most common areas of conflictnot pure either; for example, while San Francisco’s

between wversight mechanisms and police and sheriff’s Office of Citizen Complaints involves citizens in investi-

» Chapter 5, “Addressing Important Issues in Citizen
Oversight,” presents such problematic areas as intake
outreach, and “politics.”

departments. gating complaints (type 1), OCC staff also prosecute
cases at chi&f hearings and before the police commis-

» Monitoring, evaluation, and funding issues are sion, a responsibility—and expense—that goes well

addressed in chapter 7. beyond that of investigating complaints. Similarly, the

Exhibit 2—1 identifies the location, type of system, princi-'vlmne_aIOOIIS C'V'“E_m Police Rey|ew A_uthonty (CRA) not
(%nly hires professional staff to investigate complaints

pal activities, and paid staff and budget for each oversigh :
mechanism. Exhibit 2—2 summarizes the number of com.-(type 1) butits volunteer board members also hold hear-

. . . . .. ings for complaints for which investigators have found
plaints, hearings, mediations, and other pertinent activi- robable cause. Furthermotie CRA executive director
ties each system conducted in 1997, the extent to whichP '

its proceedings are open to the publitether it has sub- prosecutes these cases before the civilian review board.
S . While San Francisco’s OCC and Minneapolis’ CRA both
poena power, and the types of complaints it reviews.

investigate most complaints in place of internal affairs,
As the exhibits illustrate—and the case studies that fol- Berkeley’s Police Review Commission investigates
low explain—there is enormous variation in the structurecases simultaneously with internal affairs investigations.
and operations of the nine systems.dotf dissimilarity, The St. Paul Police Civilian Internal Affairs Review
rather than similarity, is the rule among the nine systemsCommission and San Francisco’s Office of Citizen

In part this is because radically different systems were Complaints recommend discipline to the chief.

selected for inclusion in this report to illustrate the diver-
sity in oversight mechanisms from which other jurisdic-
tions can choose if they wish to develop a procedure of

The independence of the nine oversight systems also
varies considerably. The St. Paul police chief proposed
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CHAPTER 2: CASE STUDIES OF NINE OVERSIGHT PROCEDURES

the idea of a review commission, nominates its two completed investigations in a private, sealed-off room in
sworn members, funds it, and houses it in the public safehe city hall basement—ven the citizen panelists have no
ty building. While San Francisco’s OCC operates inde- access to internal affairs reports until the panelists meet,
pendently of the police department and is funded by the and they must surrender the materials before they dis-
city, its budget is a line item within the police departmentband. The panelists’ findings are not made public. St.
budget. The OCC director reports to the San Francisco Paul’s reviews also are conducted in private. By contrast,
Police Commission, which tries major discipline cases Orange County invites 57 media outlets to every board
and ratifies policy and training changes. By contrast, an hearing, and the board members’ findings are announced.
independent dispute resolution center operates Rochestef®me systems mix privacy with openness. Flint's ombuds-
Civilian Review Board, appoints board members, and  man’s office conducts its investigations in private but then
receives funding to staff the procedure directly from the provides its detailed findings to the press and the city
city council. hall’s public archives. The chief’s hearings in San
Francisco are private, but police commission trials have
been attended by as many as 600 citizens and members
of the press. Boards in Berkeley, Minneapolis, and
Tucson conduct public meetings at which individual citi-
zens can raise general concerns (not personal complaints)
about police conduct he boards then take up the
‘concerns between meetings or at a future meeting. No
oversight system publicizes the nature of the specific
discipline subject officers receive—many jurisdictions
prohibit such disclosure.

Oversight systems differ in other respects. While most
systems may priéde policy and procedure recommenda-
tions to the local police or sheriff’s department, San
Franciscas charter requires it to make policy recommen-
dations. In addition, some systems rarely make recom-
mendations, while others are constantly proposing them
Minneapolis and Rochester nekonsiderable use of
mediation. Until 1999, Berkeley's mediation system,
although required by statute, was dormant, while San
Francisco has had difficulty getting complainants to
agree to mediation. Other oversight systems offer no  This tremendous variation in how the nine oversight sys-
mediation option. tems conduct business may seem discouraging: The lack
of similarity males it difficult for other jurisdictions to
make an automatic selection of commonly implemented
oversight features around which they can structure their

) ’ X own oversight procedures. This diversity forces jurisdic-
between four and five paid staff. Largely reflecting the  4ions to take the time to pick and choose among a wide

number of paid staff, the systems’budgets range from 546 of alternates for designing their own oversight
almost no special funding in Orange County to $2,198,778stems and to assess the benefits and limitations of each
in San Francisco. While four other budgets range from  ,,qgiple component. On the positive side, this diversity
$100,000 to $275,000, St. Paul's is slightly more than  eans jurisdictions do not have to feel they are obligated
$37,000 and Minneapolis’ is slightly more than to follow rigorously any one model or approach; they
$500,000. have the freedom to tailor the various components of

their system to the particular needs and characteristics

of their populations, law enforcement agencies, statutes,
union contracts, and pressure groups. Of course, the

The number of paid staff among the oversight systems
examined ranges from 1 part-time person (St. Paul) to
30 full-time staff (San Francisco). Most systems have

Exhibit 2—-2 illustrates the significant diversity in the type
and etent of oversight activity levels. For example, San

Francisco received 1,126 complaints in 1997, and 715 s :
choices that are made may have important consequences

citizens contacted the Minneapolis program. Berkeley tor h hth ih i h h
investigated 42 complaints. Orange County held 45 hear_—Or ow much the oversight system will cost, how muc

ings in 1997, Berkeley 12, and Minneapolis 3. However it is utilized, and how satisfied citizens are with the com-

Minneapolis @ersight staff also provided other assi:stancepIalnt [)_rocesr]s_—r]con§|derat|onsl that will in turn partially
to 715 additional citizens. determine which options to select.

Exhibit 2-2 shows that the systems’ openness to the putélthoug_h the choices_may be daunting, _th_ere is gxpert
help aailable for making them. Key patrticipants in all

lic also differs widely. At one extreme, Rochester reviews - )
nine oversight systems have agreed to field telephone



CITIZEN REVIEW OF POLICE: APPROACHES AND IMPLEMENTATION

calls from interested parties to share information about 1973 approved a ballot initiative that created by ordi-
what works best for them and why. The names and tele-nance the Police Review Commission (PRC), the oldest
phone numbers of these individuals follow each case  continuously operating citizerversight agency in the
study Chapter 8, “Additional Sources of Help,” identifies Nation.

other individuals with national experience with oversight ] ) _
systems who are available for consultation. Citizens filed 42 cases with PRC in 1997. The board con-

ducted hearings in 12 cases, which sometimes included
multiple allggations (some of which came from the previ-

The Berkeley, California, ous year’s filings). The board sustained at least 1 allega-
. . .. tion in 2 of the 12 hearings, for a total of 4 sustained
Police Review Commiission: allegations. The board did not sustain 30 allegations. The
A Citizen Board and the Police board closed another 34 cases without hearings, either

because the case lacked merit or the complainant failed
Department Investigate to cooperate. For the first half of 1998, in 5 of the 11

. . heari held, th I 1 i Il ion.
Complalnts Slmultaneously earings held, there was at least 1 sustained allegation

Background The review process

_ : . . Exhibit 2—3 illustrates the Police Review Commission’s
After allegations of police use of excessive force in clear-

. . rocedures.
ing street people from a local park, Berkeley voters in P

THUMBNAIL SKETCH: BERKELEY

Model: citizens investigate (type 1)

Jurisdiction: Berkeley, California

Population: 107,800

Government: city council/city manager

Appointment of chief: city manager nominates, city council approves; city manager can remove
Sworn officers: 190

Oversight funding: $277,255

Oversight staff: two full-time professionals; two full-time clerical

Oversight supervisor: city manager appoints Police Review Commission officer

A nine-member, all volunteer Police Review Commission (PRC) appointed by the city council holds public hearings
of citizen complaints against the police department (with three commissioners participating in each hearing).

A PRC officer appointed by the city manager forwards each complaint she receives to the police department’s
internal affairs (IA) bureau, and she and IA conduct simultaneous but independent investigations of the complaint.
The PRC officer forwards her investigation results to the PRC board for a hearing. After the hearing, the board
submits its findings to the city manager and the chief. Any citizen may express concerns about department poli-
cies or procedures at full commission meetings. Based on these public meetings and examination of complaints
citizens have filed, PRC recommends policy and procedure changes to the city manager and chief.
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CHAPTER 2: CASE STUDIES OF NINE OVERSIGHT PROCEDURES

ExHIBIT 2-3. CiTiZEN COMPLAINT PROCESS IN BERKELEY

PRC officer
recommends Full PRC reviews Case
P summary ¥ recommendation [ ] closed
dismissal or
administrative
closure
: PRC forwards| | pRC officer —
—> With PRC |9 comp|aint investigates | Board of inquiry < Flnd!ng
to 1A held submitted
Citizen files T > mt:n(;;yer
laint
complain and chief
Citizen files y
L with 1A complaint
with PRC
> 1A
investigates
Intake Subject officers must appear and answer questions, but

Citizens may file complaints directly with PRC within 90 they may appear with a union representative or lawyer.
days of the alleged misconduct. The ordinance requires

PRC to forward complaints to the police department’s Hearings

internal affairs bureau within 30 calendar days. IA and To hear each complaint, PRC staff impanel a board of
PRC then both investigate the case independently. PRC inquiry consisting of three of the nine board members.
and the police department have 120 days to communicatEhe three choose a chairperson from among themselves.
their findings to the city manager and for the city manag-One week before the hearing, PRC staff provide the

er or chief to determine discipline. members with a packet containing the results of their
-~ _ o _ _ investigation along with relevant ordinances, statutes, and
Citizens who file a complaint initially with the police  department policies and procedures. Attard sends a notice

departmens internal affairs bureau may file the com-  tg the chief who, according to the ordinance, must order

plaint subsequently with PRC within the 90-day limit,  the involved officer(s) to attend. A lieutenant, the duty

after which the parallel PRC and IAvistigations occur.  command officer for the week, is always present to

The IA investigators give complainants a brochure on thegnswer questions about police policy, procedures, and

complaint process that mentions PRC, and they tell Citi- trajning.

zens who express dissatisfaction with the IA investigation

about the PRC option. From 1994 through 1%38per- As soon as the hearing begins, the chairperson makes

cent of complainants registered their complaints initially clear that the board canfef only recommendations to

with 1A rather than being referred by PRC. the city manager and the chief. The hearing then pro-
ceeds as follows:

Investigations . , .

Either Barbara Attard, the PRC officer, or the PRC inves-1- 1€ complainant presents the complaint and intro-

tigator conducts an investigation of each complaint. duces any witnesses.



CITIZEN REVIEW OF POLICE:

. Board members, and subject officers or their attor-

neys, may question the complainant and witnesses.

. Steps 1 and 2 are followed for the subject officer.

APPROACHES AND IMPLEMENTATION

6. The board returns to announce its finding.

According to the ordinance, the parties may present evi-
dence “on which reasonable persons are accustomed to
rely in the conduct of seriousfaifrs,” including hearsay.

. Each party may make a closing statement. The chairperson rules on objections, but other board

members canwerrule the chair. (See “A Hearing by
Berkeley's Police Review Commission.”)

. The board deliberates in closed session.

A HEARING BY BERKELEY’S PoLICE REVIEW COMMISSION

The chairperson calls the meeting to order at 6:10 p.m. A complainant has alleged that (1) an officer unlawfully
taped a telephone conversation with her and (2) failed to give proper explanation by stating that her complaint
was a civil, not a criminal, matter. The police officer’s attorney begins by asking the panel to dismiss the case on
procedural grounds because the officer was an |IA investigator at the time of the incident. The chairperson refuses.

The chairperson then invites the complainant to state her complaint briefly. The woman describes her call to the
police after a business partner jumped her locked fence, banged on her door, and demanded payment for an over-
due bill. The complainant asks to play the tape recording of her original 911 call, but the chair rules the tape is
irrelevant to this officer’s case. (The complainant has filed a complaint against another officer in which the tape is
pertinent.) The chair refuses two more requests by the officer’s attorney to dismiss the case. On one of the attor-
ney’s motions, he says he will get an opinion from the city attorney. The officer’s attorney asks the complainant
several questions, after which two board members ask her questions.

The officer (who comes in uniform) is sworn in, but he says he has no statement to make.The complainant asks
the officer several questions, including, “Don’t you feel bad about not protecting me [by coming out to her home
when she reported the trespass that was the origin of the case]?” The officer’s lawyer objects to the question, and
the chair tells the complainant to save these kinds of statements for her closing argument.

A commissioner asks the officer,“Do you tell people you are taping them?” “Usually,” he responds. The chair then
asks the lieutenant, “Does the department have a policy to record conversations and tell people whether they are
taping them?” The lieutenant says there is no rule, but the practice is usually to tape and tell. Complainant: “May |
say something?”’ Chair:“No.”

The chair asks the officer why he did not tell the complainant to file a criminal complaint and let the district
attorney decide whether the incident was a criminal matter. The officer shrugs his shoulders.The lawyer then asks
the officer questions and gives her closing statement, repeating her three motions for dismissal. The complainant,
too, gives a concluding statement, saying, “l am at a disadvantage here because the officer has an attorney, but |
cannot afford one.” She adds that it is insulting for the officer and his attorney to be chewing gum throughout the
entire proceeding. The officer gets up and throws out his gum; his attorney does not.

The board leaves to deliberate at 7:15 p.m. and returns at 7:43 p.m.The chair reports that the board voted 3 to 0
not to sustain the first allegation (illegal tape recording) and 2 to | not to sustain the second allegation (improper
advice).

As the meeting breaks up, the complainant tells the chair that she is very upset; board members remain about
5 minutes longer to listen to her frustrations with the hearing process and outcome.The PRC officer explains to
the complainant her right to appeal the decision.
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Findings in writing for a rehearing. There had been no rehearings
Board of inquiry findings are based on clear and convincas of October 1998 because polictcefs had never

ing evidence. Possible findings include unfounded, exontequested one and complainants had not been able to
erated, not sustained, and sustained. PRC presents its document that they had newly discovered evidence.
findings to the city manager and the chief. If the IA and
PRC findings differ, a designee of the city manager
reviews the decision and recommends to the city manag
er which finding to support. However, because IA has
already completed its westigation and recommended a
finding to the chief, the chief has typically already ruled
on IA’s finding and, if appropriate, imposed discipline.
Nevertheless, because the city manager has ultimate
authority in disciplinary matters, he can overturn the
chief’s decision after reviewing PRC'’s finding. In prac-
tice, however, the city manager does not try to reconcile
different findings; the chief alone decides whether to
reverse IAs finding. Other activities

Commissioners and the PRC officer have no regular pro-
cedure for learning what IAs dispositions are. California
statute (8832.7) puides that “Peace officer personnel
records and records maintained by any state or local
agency, . . . or information obtained from those records,
are confidential and shall not be disclosed in any criminal
or civil proceeding except by discovery.” As a result, the
complainant does not learn whether or what kind of dis-
cipline, if any, the chief imposes. (See “A Citizen Has
Mixed Feelings About the PRC Process.”)

PRC performs two additional functions.
Appeals

Within 15 days after the complainant and subject officer p\,plic forum for complaints and policy issues
have been sent PRC's finding, either party may petition a¢ jts general meetings held on the second and fourth

A CiTizeN HAs MiIXED FEELINGS ABoUT THE PRC PROCESS

A Berkeley resident was stopped by a police officer and cited for a traffic violation. The citizen felt he had not
committed the violation but had been singled out because of his ethnicity. A few weeks later, he heard about PRC
from a friend, who had read about it in the newspaper. Several weeks later, he wrote a letter to PRC and the chief
describing the incident and alleging several acts of misconduct by the officer.

An internal affairs investigator telephoned the man to say that IA would investigate the case independently of
PRC.The IA investigator interviewed him on the phone.The PRC investigator interviewed the man face-to-face in
a |-hour taped interview. The PRC investigator warned him that the outcome of the case was uncertain. The com-
plainant was frightened and tired and concerned the police might retaliate against him for having filed the com-
plaint. But he followed through. After the interview, the investigator sent him a copy of the transcript along with
the officer’s statement.

At the hearing, the complainant and the officer each gave a statement and asked each other questions.The three
board members asked them questions, too. The commissioners then left the room for 20 to 30 minutes to delib-
erate. Two board members found that the officer had engaged in an unprofessional backtalk, but all three exoner-
ated the officer on the other allegations. The board member who dissented from the one negative finding
explained his position.

The PRC investigator told the complainant at the end of the hearing that he would not learn whether the officer
would receive any discipline for the sustained allegation. The complainant felt frustrated by this, but he also want-
ed to put the episode behind him. Overall, the complainant said, “If a similar incident happened again, | would still
file a complaint with the PRC just to see justice done.”



CiTiIZEN REVIEW OF POLICE: APPROACHES AND IMPLEMENTATION

Wednesday of every month except August, PRC serves them as acting as the PRC commissioners’ staff. The city
as a public forum at which citizens can express concerngnanager in ééct delegates his role in supervising PRC
about police policies and procedures. The meetings, to the PRC officer. Two office assistants complete the staff.

announced in advance to the press, usually last about ’ ]
90 minutes and draw as many as 30 residents and medi& RC’S budget for fiscal year 1998-99 was $277,255 (see

if there is a controversial issue of community concern.  &xhibit 2-4). Until 1998, the budget declined steadily for

An IA investigating sergeant attends every PRC general S€veral years, along with a reduction in staffing levels
meeting. from six full-time equivalents (PRC officer, two investi-

gators, three clerical support) in 1992 and 1993 to four
At the meetings, the PRC chairperson asks for public  full-time staf (two professionals and two clerical sup-
commentsubcommittees (e.g., on community outreach) port) in 1997.
give reports, and new business is taken up. Barbara
Attard gives a_report on _the number of new cases filed Distinctive features
since the previous meeting and identifies cases that she
recommends be closed administratively. She may invite
police unit (e.g., domestic violence, bicycle) to come to
describe its activities.

gerkeley’s oversight procedure is unusual in that the over-
sight body and the police department investigate many
complaints simultaneously and independemtiyher than
sequentially. The system has other interesting features.
PRC's charter also requires it to hold special public
hearings at the request of board memberstars to

air controversial matters related to allegations of police
misconduct.

» Because the police department’s IA unit and PRC
conduct parallel ivestigations, if a citizen files a com-
plaint with PRC, the case has the benefit—but incurs
the xpense—of two separate investigations.

E_(;I:Cy recomrr}tenfdatlolrjlls i b ¢ i Although PRC must refer all complaints that citizens
Ither as a result of a public Meeting of because of SPECHC g0 it the board to the police department for simul-

mﬂthtcocrjnplamts tha‘:jPlEC has hezrd, br?ard tmerppers q taneous investigation, internal affairs does not refer
an ard recommend changes In department policies and .., gq g routinely to PR@Vhile the PRC ordinance

procedures. In the wake of riots in a local park in 1991, requires IA to refer all its complaints, State law makes

Wh_'Ch re;ulted n over 3(_) compla_lnts_ to PRC alleging citizen complaints filed with IA confidential. As a
officer misconduct, the city council directed PRC to

review and make recommendations on “all aspects of EXHIBIT 2—-4. BERKELEY PoLICE REVIEW

crowd control policies at large demonstrations.” After CoMMissIoN BUDGET, FiscAL YEAR 1998-99
study and deliberation, PRC recommended 12 specific

cEanges th“at :]he depar_tn:]ent later |m§:gm?nted (see Budget Item Funding Level
chapter 3, “Other Oversight Responsibilities”). Sl e $180713
Employee education program 586
Stafﬁng and budget Fringe benefits 70,659
. . . . Stipend—poli issi 12,390
Each of the nine city council members appoints one PR pendrpolice commission
i . Office equipment/furniture 2,895
board member. Board members may serve indefinitely o .

) o ) } Facilities maintenance 410
until the appointing city council members replace them. il 1] SR 1120
Most serve 5 or 6 years; four have served for at least 10 rjephone 1 761
years. Board members select one of their members t0 a| pagers 103
1-year nonrenewable term as chairperson. Central duplicating 680

. . . . Supplies/accessories 2,408

The city manager appoints the PRC officer and provides Postage | 045

an irvestigatgr. Officially, the PRC officer and inves_tiga— VoTkerIeompeneaaan 2,485
tor are the city manager’s staff. However, the public sees

Total $277,255
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result, the PRC officer was trying to develop a referral
process that would comply with the statute and the THUMBNAIL SKETCH: FLINT

PRC ordinance.

Model: citizens investigate (type 1)
* The chief normally reviews IA findings on cases and,

as appropriatehands out discipline before he or the
city manager receives PRC's findings. Population: 134,881

Jurisdiction: Flint, Michigan

» PRC's twice monthly public meetings make it possible =~ Government: strong mayor; city council
for ary citizen to express concerns about police mis-
conduct or policies and procedures. The hearings have
resulted in PRC making sigigant recommendations t0  Sworn officers: 333

the department for changes in policies and procedures.
Oversight funding: $540,744 (includes overseeing

Appointment of chief: mayor appoints

For further information, contact: complaints against all city agencies)
Barbara Attard Oversight staff: seven full-time professionals (two
Police Reiew Commission Officer exclusively handle complaints against the police),
Police Review Commission one full-time secretary

2121 McKinley Avenue
Berkeley, CA 94704
510-644-6716 The Flint, Michigan, City Office of the Ombudsman
investigates complaints from residents dissatisfied
with any city agency, but about half of its complaints
are filed by citizens concerned with police officer
behavior. The office settles some complaints by pro-
viding citizens with information about police depart-
ment policies and procedures or through informal
mediation. In serious cases, office investigators inter-
view complainants and witnesses and require written

. o« pe answers to questions by subject officers. The office
The Fllnt’ MIChlgan’ submits a report on each investigated complaint to

Ombudsman’s Office: An the chief, who arranges for an internal investigation
. before deciding on a finding. The ombudsman’s prin-
Ombudsman InveStlgates cipal power lies in its ability to criticize openly the
Selected Citizen Comp|aints behavior of officers by name to the press.

Against All City Departments

Oversight supervisor: city council

Dash Butler

Chief of Police

Berkeley Police Department
2171 McKinley Avenue
Berkeley, CA 94703
510-644-6568

In 1974, Flint voters adopted a new charter establishing

and Agencies an Ofice of the Ombudsman along with a strong may-
oral form of government. Because some citizens felt a
Background stronger mayor wuld need some checks and balances,

_ ... the electorate simultaneously voted to include the
Sweden first incorporated the ombudsman concept in its y

o . ombudsman’s office in the new charter for a 5-year
constitution in 1909 as a means of curbing governmental y

i . ) zferiod. In a 1980 referendum, nearly 60 percent of the
abuses and protecting citizen rights. Today, an ombudsman . . ) i
. : ) . residents voted to continue the ombudsman’s office
typically investigates unlawful or unfair acts on the part of indefinitel
government agencies and complaints about their services. 4



CiTiIZEN REVIEW OF POLICE: APPROACHES AND IMPLEMENTATION

The Flint City Charter states that “The Ombudsman maynot inform citizens about the ombudsman unless they
investigate official acts of any agency which aggrieve anyeport thg are unsatisfied with the department’s answers
person.” City departments are required to provide infor- to their questions. In addition, the ombudsman’s pre-
mation the ombudsman requests, and the office has the ferred response to complaints is to refer them to the
power to subpoena witnesses (including police officers), appropriate supervisoaccepting complaints primarily
administer oaths, and take testimony. If elected officials when the citizen does not want to file with the police

or appointees refuse to cooperate, the charter provides fdepartment or is dissatisfied with the supervisor’s

an obstruction hearing that could result in their forfeiting response, or when the complaint appears to involve the
their jobs. use of excessive force. Citizens who want to file com-

_ _ plaints with the ombudsman must agree to be inter-
The ombudsman establishes his or her own rules for viewed at the ombudsman’s office or at a location of

receving and processing complaints, conducting investi- ¢« choosingThe ombudsman assigns the citizens

gations and hearings, and reporting findings. In 1996, the, 41e of two investigators who specialize in police
ombudsman’s office investigated 662 cases, 313 of WhiCQompIaints.

(47 percent) involved complaints against police officers.
In 1995, 389 of 741 cases (52 percent) involved com-  |nformal resolutions

plaints against the police. The office sustains 2 to 4 per- The assigned investigator may telephone the IA com-
cent of citizen complaints against the police annually.  mander to resolve the complaint informally, such as
clarifying a poligy or procedure and then providing the
The review process explanation to the complainant. The IA commander
may also choose to ask the shift commander of the sub-
ject officer to investigate the problem and then explain
the oficer’s behavior to the complainant. About one-
quarter of complaints reported to the ombudsman are
settled by means of these informal approaches.

Exhibit 2-5 shows the process the ombudsman’s office
uses to review complaints.

Intake

People learn about the ombudsman’s office from high-
profile cases covered by the media or b,y word of mouth 6 ombudsman office investigator's next option is medi-
from coworkers. The police department's IA unit does 44 i hoth parties agree, the investigator arranges a

ExHIBIT 2-5. FLINT OFFICE OF THE OMBUDSMAN’S INVESTIGATION PROCESS

Complaint is resolved
informally by:

- an explanation of police
procedures

- referral to officer's
supervisor

- 1A

Citizen files + informal mediation

complaint with
ombudsman

v

Request for Chief responds through: Ombudsman

| information |—p - IA —p{  informs chief
sent to chief of findings

Ombudsman’s
office investigates

\ 4

- officer's supervisor

- officer
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meeting through the officer’s supervisor, if necessary  he has the discretion not to tell the office whether he
walking the complainant to the police department to talk imposed ay discipline. However, on occasion the city
with the supervisor. The citizen and supervisor meet council has asked the chief to explain his response to
together alone. If the citizen is not satisfied, he or she an ombudsman’s report.

then can file a complaint with the ombudsman. ) ] ]
The ombudsman’s investigator telephones or writes each

Formal investigations complainant to report the chigfdecision. The typical

When the ombudsman’s office accepts a complaint, the Case is resolved in 3 weeks.
investigator sends the chief a letter reporting the com-

plaint and asking for a response to questions from the  QOther activities

officer. The chief sends the letter down the chain of com-
mand to the subject officer, who usually responds to the

guestions in writing Qron rare occasions, in an interview.

Because there is no shield of confidentiality in Michigan,
the ombudsman'’s office has considerable latitude in
informing the press about its cases and criticizing offi-

The investigator also interviews the complainant for his Cers by name. The office routinely sends its case reports

or her account of the incident and the names of witness-10 the city clerk as public documents for the city

es. Investigators usually tape the interview. The investiga®'chives. However, the city charter requires that “No

tor attempts to contact witnesses by telephone and, whefgPOrt or recommendation that criticizes an official act

appropriatesends letters to homes in the immediate aresShall be announced until every agency or person affected

of the incident. As needed, the investigator also takes IS allowed reasonable opportunity to be heard with the

photos at the scene, secures medical records, and undefid of counsel.” As a result, the ombudsman’s office cir-

takes other pertinent investigatory activities. The culates the report on every sustained complaint to every-

ombudsman’s office has never subpoenaed a witness. ©N€ named in the report (except the complainant), giving
them 5 days in which to challenge igefual accuracy

The investigator turns in a report to the chief investigator(but not the findings).

or deputy ombdsman indicating agreement or disagree-

ment with the citizen’s allegation(s). The investigator

meets with the deputy or omdisman to decide on a

Staffing and budget

finding. By a two-thirds majority of the nine members, the city
council appoints the ombudsman for a single 7-year term.
Findings A three-quarters majority on the council can remove the

The ombudsman’s office either sustains or does not sus-0mbudsman.
tain each allegation, sustaining only if there is clear and
convincing evidence. The office sends a complete report
of each investigation to the chief and the city council.
The office recommends whether there should be disci-
pline but not the type of discipline.

At one time, the office had as many as nine investigators,
but by 1998 the number had declined to five. Two inves-
tigators handle police complaints full time, and the

deputy itvestigator takes on some police complaints as
well. The ombudsman appoints a deputy ombudsman and
When the ombudsman’s office concludes the officer did the investigators. The office has an attorney on contract
something wrong—which happens 5 to 10 times a year—0 answer legal questions.

it sends the diter and the chief a synopsis of its investi-
gation with its conclusion. The chief then conducts his
own investigation through 1A or the officer's commander
and makes a final determination of how to proceed.
(See “The Chief’s Response to an Ombudsman
Investigation.”)

There was no ombudsman’s office director between
August 1995 and the end of 19%8hen the previous
director was fired in 1995, a court ruled that the city
could not hire a new director as long as a civil suit by the
fired employee was still pending. The deputy ombuds-
man or senior investigator ran the office in the absence of

The chief sends the ombudsman his finding. He does nof director In September 1998, a Michigan appeals court
inform the omiadsman’s office about 1As finding, and ~ ruled that the city could hire a new director.
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THE CHIEF’S RESPONSE TO AN OMBUDSMAN INVESTIGATION

A man arrested on a domestic violence charge filed a complaint with the ombudsman’s office alleging an officer
punched him in the face after the citizen tried to headbutt the officer. The citizen also alleged that the officer
threatened to beat him up for hitting a woman.

An ombudsman’s investigator interviewed the complainant, his girlfriend, and the complainant’s brother as well as
the subject officer and two other officers at the scene. Medical records indicated a 2 by 2-centimeter hematoma
on the right cheek.The citizen’s girlfriend reported,“l heard him [the officer] say [to the citizen on the phone
that] he was gonna kick his a--” The citizen’s brother reported that “| heard one cop say that he [the com-
plainant] hit [the officer].”

The subject officer wrote to the ombudsman that some words were exchanged between him and the citizen, and
when the citizen said “F--- you” and headbutted him, the officer immediately struck the man with a closed fist to
the face. The other officers reported that the man was already handcuffed at the time the officer hit him.The
officer said he hit the man because “With the quickness of the situation, | had no time to use my O.C. [oleoresin
capsicum, or pepper spray] or any other methods to control [the man] from striking again.”

The ombudsman’s report sent to the chief reproduced two department policies pertinent to the complaint, one
on self-control and one on the use-of-force continuum.The latter policy includes the statement that “Above the
holds and maneuvers [in the continuum of force] are the STRIKINGS. The striking points may be soft tissue, joints,
or, in the extreme case, the suspect’s head.”

The ombudsman’s office summarized the case by saying:

Other methods available [to the officer for restraining the subject] would include verbal persuasion,

touching or pushing away, O.C. spray, a compliance hold, the assistance of the other two officers to
subdue Mr. [the complainant] ... or simply stepping away from Mr. to deescalate the altercation.
It is the Ombudsman’s determination that Officer could have used any of the above mentioned
alternatives first, rather than punching Mr. _____in the face. Officer did not indicate in any reports to
the Ombudsman that he felt his safety or life were in danger.

The report concluded by saying that “Officer ’s actions violated the Flint Police Department’ Use of Force
Continuum ... [and] the police department’s policy on self control. ... Chief of Police Trevor Hampton should
review Officer ’s actions and issue the appropriate discipline.”

The chief wrote the ombudsman’s office back as follows:

| am in receipt of your critical report. Please be advised that Mr. did not file a complaint with the
Flint Police Department regarding this incident. As a result of your report, | am initiating an investigation.
If the findings of the internal investigation show violations by members of the Flint Police Department,
appropriate action will be taken.

Three months later, the chief wrote again to say:

“The investigation involving the complaint of Mr. has been reviewed and evaluated by me.The
charge has been sustained against Officer and appropriate disciplinary action will be taken.”
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As shown in exhibit 2—6, the ombudsman’s 1998-99

OVERSIGHT

PROCEDURES

for an officer's behavior that the complainant could not

budget was $540,744; 91 percent of the budget represent-or would not get from the subject officer or pauebk.

ed wages and benefits. With two investigators devoting
nearly full time to complaints against the poliaad the
deputy devoting about one-quarter time to police cases,
the proportion of the budget devoted to complaints
against the police is about $174,000.

Distinctive features

« The office can subpoena department heads, including
the chief,as well as employees and all case files. It has
never used this power.

» The office can—and does—criticize officers by name
in the media for their bekir. This may serve to deter
some misconduct and anger officers. The public has

Few jurisdictions in the country make use of an ombuds- the opportunity to become aware of police misconduct

man to review police misconduct complaints.

when the press prints the information.

- Because the ombudsman serves as a generalized con’- Politics could emasculate the office. Because the

plaint handler for all government agencies, the city
cannot be criticized for singling out the police for
oversight.

* The ombudsman'’s office provides citizens with an
alternatve place to file complaints against the police
department.

» The ombudsman'’s office helps IA to address com-

plainants’ concerns by offering a satisfactory explanation

ExHIBIT 2-6. FLINT OMBUDSMAN’S OFFICE
1998-99 BUDGET

Budget Item Funding Level
Wages and salaries $273,639
Fringe benefits 220,123
Supplies 5,784
Newspapers, professional dues, and publications 240
Professional services 20,000
Micro software and leases 1,000
Data processing services 3,358
Professional services and commissions 3,400
Communications 2,500
Transportation 900
Printing and publishing 1,500
Insurance and bonds 100
Repairs and maintenance 2,000
Miscellaneous 200
Education, training, and conferences 6,000
Total $540,744

mayor appoints the chief and the city council appoints
the omludsman, conflict between the two could stymie
the office’s leverage if the mayor were to choose to
ignore the ombudsman whenever the ombudsman
wished to take serious exception to a chief’s findings.

For further information, contact:

Jessie Binian

Omhbudsman

Office of the Ombudsman

City of Flint

Flint Municipal Center North Building
120 East Fifth Street, Second Floor
Flint, Ml 48502

810-766-7335

The Minneapolis Civilian Police
Review Authority: An Oversight
System Investigates and Hears
Citizen Complaints

Background

The Minneapolis city council established the Civilian
Police Review Authority (CRA) by ordinance in 1990
after African-American community leaders led protests
at city hall because officers had killed an eldédgcan-
American couple in a raid and had broken up an appar-
ently peaceful African-American college student party in



CITIZEN REVIEW OF POLICE: APPROACHES AND IMPLEMENTATION

THUMBNAIL SKETCH: MINNEAPOLIS

Model: citizens investigate (type 1)

Jurisdiction: Minneapolis, Minnesota

Population: 358,785

Government: strong mayor, city council

Appointment of chief: mayor nominates, city council approves

Sworn officers: 919

Oversight funding: $504,213

Oversight staff: seven full time

Minneapolis’ Civilian Police Review Authority (CRA) operates in two stages:

|. Paid, professional investigators and an executive director investigate citizen complaints to determine whether
there is probable cause to believe misconduct occurred.

2. Volunteer board members conduct hearings to determine whether to sustain the allegations in probable
cause cases.

In 1998, subject officers stipulated to a sustained finding in about half of the cases in which the CRA executive
director found probable cause. CRA arranged for successful mediation in another 14 cases. As a result, only 10
hearings were held in 1998.

a Minneapolis hotel. In 1997, the city council and the failed to follow up their initial reports. Twenty-three
mayor s& the need to determine whether CRA was cases were pending.

providing the appropriate oversight in the most cost- . oo ) )
effective manner and if it had the structure and staff to 1h€ remaining 159 individuals signed formal complaints

do so. As a result, they appointed a redesign committedsee &hibit 2—7). Of these,_ the CRA executive dire_ctor _
that held focus groups, took public testimony, looked at’ound no probable cause in 46 cases because of insuffi-
how other jurisdictions configured their citizen over- cient evidence. The executive director exonerated officers
sight procedures, and then recommended changes in N another 54 cases because #d in the allegations

how CRA operated, most of which the city council and were untrue or, while true, did not constitute misconduct.
the mayor adopted. The executive director dismissed another 30 cases, for

example, because the complainant failed to cooperate.
In 1997, 715 individuals contacted CRA with concerns Fourteen cases were successfully mediated, and five
about possible police misconduct. Of thek4 were sat- cases were pending as of the end of the year. Of the
isfied with an explanation of the police department’s poli- 10 cases in which the executive director found probable
cies and procedures. Another 87 callers were satisfied cause, 9 were sustained, 6 by stipulation (see next sec-
when irvestigators called the subject officers’ supervisors tion) and 3 at hearings. One case was still pending at
to resolve the complaint. In 332 cases, there was no basithe end of the year
for a complaint, the caller was referred elsewhere, aeati
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ExHIBIT 2-7. DisPosITION OF 159 SIGNED
COMPLAINTS IN 1997

Insufficient evidence

Exonerated

Dismissed

Mediated

Pending

Probable cause
Sustained by stipulation
Sustained at hearings
Pending

Total

46

54

30

159

OVERSIGHT PROCEDURES

The complaint process

Exhibit 2—8 is a flow chart that summarizes how CRA
processes cases. The following discussion explains each
step.

Intake

When complainants contact CRA or the police depart-
ment’s 1A unit, they are told they have the choice of fil-
ing with either office but not both. Furthermore, if they
are unsatiséd with the finding from one office, they

may not then file with the other office. Only IA handles
allegations of misconduct that require a criminal investi-
gation, could lead to an officer's being fired, or are high
profile.

If the complainant files with CRA, the secretary assigns
an irvestigator who sees the walk-in immediately or tele-
phones the caller to set up an appointment to meet at
CRA. The investigator fits each charge the complainant
alleges into one of eight general CRA types of complaints

ExHiBIT 2—-8. MINNEAPOLIS CIVILIAN PoLICE REVIEW AUTHORITY COMPLAINT PROCESS

Phone call to
subject officer's
supervisor
Initial M oo . .| Preliminary | . Probable ; |
comact » Signed complaint review nvestigation e Prehearing
A
v \4 \4
. v
Explanation of - . No
L1 police policy or Dismissal Mediation probable Stipulation
procedure cause
A\ 4 \ 4
Stipulation Mediation
»| Evidentiary hearing > Sustained D|5C|p||nary_deC|S|on
by chief
Exonerated Insufficient
evidence
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(e.g., excessive force, inappropriate language). The invesavestigator sends two copies of a transcript of the taped
tigator then identifies the department’s policy or proce- interview to the officer, one of which the officer signs
dure that appears to have been violated. The executive and returns. At the conclusion of the investigation, the
director may dismiss the case during this preliminary  investigator forwards the file to the executive director
investigation stage. that includes the investigator’s conclusion regarding the

) ) ) ) probable cause for each allegation. If the recommenda-
The investigator sends a letter to the complainant with a5 is that there is no probable cause, the investigator

copy of the complaint form asking the person to correct recommends arfding of either insufficient evidence or
any errors and sign and return it within 15 days. The gy gneration. If there is probable cause, the investigator
executive director sends a notice of the complaint filing jies the policy or procedure that the subject officer

to the officer, deputy chief, and chief. When the investi- 5550415 to have violated. Patricia Hughes, the executive

gator wants to take a formal statement from the officer, jrector, makes a final determination regarding probable
the chief sends @&arrity warning (see “Glossary”) cause.

requiring the officer “upon pain of disciplinary action”
to make an appointment with CRA to answer questions. At this stage, but sometimes before the probable cause
finding or during or after the prehearing (see next sec-
CRA investigations tion), the officer and CRA executive director may strike
The investigator interviews any witnesses the com- the equialent of a plea bargain, with the officer stipulat-
plainant may have identified and does any additional  ing to one or more allegations (that is, admitting guilt) in
needed lg work, such as confirming visually that a wit- exchange for CRA dropping one or more other allega-
ness had an unobstructed view of an incident from her tions (see “Stipulations Reduce CRAs Caseload”). The
bedroom windw and enough street lighting to see the  complainant is not consultedgarding the nature of the
nighttime activity clearly. Investigators have gone door stipulation.

to door in neighborhoods leaving business cards for
potential witnesses. If there is no stipulation and no offer and agreement to

mediate (see “Other CRA adgties” on page 34), the
Investigators interview the subject officer last. About ~ CRA chairperson appoints a three-member panel to
half the oficers bring a union representative or attorney, hear the case, designating one of the members (including
who may caucus with the officer but not speak. The himself, if he so chooses) as the panel chair.

STIPULATIONS REDUCE CRA'’s CASELOAD

Patricia Hughes, the CRA executive director, initiated stipulations after a police union representative suggested
that his client would agree to having committed one allegation if CRA would drop the other complaints. Because
the number of hearings had created an accumulation of pending cases, Hughes saw stipulations as an opportunity
to reduce the backlog.

After a stipulation, CRA informs the chief of which allegations were sustained and tells A that the findings are the
result of a stipulation. Officers have never agreed to stipulate in cases of alleged use of excessive force.

Officers and their representatives have learned that if the executive director decides there is probable cause that
the officer committed the alleged misconduct, a CRA panel will sustain all of the allegations in about three-
quarters of the cases. As a result, it is usually in the officers’ best interest to agree to a stipulation to get some of
the allegations dropped.

Because officers have been increasingly willing either to stipulate or agree to mediation, there were only five
hearings from January |, 1998, through November 30, 1998.
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The evidentiary hearing CRA executive director sends a letter to the subject offi-
The subject officer appears with a union attorney at the cer and deputy chief presenting the panel’s finding.
CRA office for a half-hour “prehearing” at which the Within 5 days of receging the panel’s finding, the officer
panel chairperson and the CRA executive director agreeor complainant may write to ask the panel to reconsider
on the witnesses they will be bringing to the evidentiary its finding. About 5 percent of cases are appealed; few
hearing and the information and materials that each sideappeals are granted.

will be permitted to introduce, such as the incident ) o )

report, medical records, and department training manual, "€ Police department's disciplinary panel reviews

The panel chairperson rules on what information may beCRAS finding and recommends discipline. The officer
introduced. The prehearing makes it possible to avoid may appear before the disciplinary panel with a union

spending time at the hearing deciding what type of evi- representative to challenge the offense severity but not to
dence will and will not be admissible contest the CRA finding. The panel forwards its discipli-

nary recommendation to the chief for final review. The
Based on the union attorney’s and executive director's ordinance requires that the chief decide on discipline
schedulesthe panel chairperson schedules a hearing 6 tdased on the results of the hearing and tvithjn 30
8 weeks after the prehearing. Panel members (except thdays, provide CRA and the mayor with a written expla-
chairperson, who has attended the prehearing) know  nation of the reasons for his or her action. The chief may
nothing about the case until the hearing begins. not reverse a CRA finding but has the authority to decide
whether to punish the officer and what discipline to

Each panel holds a private, audiotaped evidentiary impose. (See “A Sample Hearing.)

(administratve) hearing lasting from a few hours to, on

occasion, several days. Patricia Hughes, CRA executive L.

director and a former assistant city attorney, prosecutes Other CRA activities

the case, and the police union lawyer defends the officer. CRA has three other responsibilities.

CRA does not have subpoena power, but officers must

testify under theSarrity ruling. After witnesses are sworn Monthly CRA meetings

in, each side questions its witnesses, who are then crossThe CRA board members and staff hold an open meeting

examined by the opposing side (followed by recross).  the first Wednesday of every month at 5:00 p.m. in an

The prosecutor explains why she believes the officer's ~ office building. The executive director keeps the public

behavior violates a department policy or procedure. apprised of CRA's activities, providing updates on the
number of cases opened and resolved. The board asks if

Panel members may question witnesses and usually do.anyone in the audience wishes to express general con-

The chairperson rules onyanbjections raised by the cerns about police behavior. Patricia Hughes relates the
union attorney or executive director. The panel may following story:

admit all evidence that furnishes proof of guilt or inno-

cence, including reliable hearsay if it is the type of evi- A few citizens expressed objections at one meeting

dence that “reasonable persons are accustomed to rely on
in the conduct of their seriousfafs.” While the officer
remains during the entire hearing, the complainant leaves
the hearing after giving his or her testimony because the
Minnesota Data Practices Act give employees (e.g., offi-
cers) privacy in administrative hearings. The prosecutor
may present arfal rebuttal to the union attorney’s clos-

ing statement.

Findings
The panel deliberates in private, using a clear and convinc-
ing standard to sustain or not sustain the complaint(s). The

to the manner in which fi€ers were conducting
apartment searches to find suspected drug dealers.
In these instances—a tiny minority of all drug
searches—the officers had raided the wrong
address or the drug dealing had apparently been
occurring while the legal tenants were not present.
However, because the raids involved no-knock
entries with shotguns and orders for everyone in
the apartment to lie down at once on the floor
(including a woman sleeping in the nude), the ten-
ants had been embarrassed, frightened, and angry.
| met with department inspectors to share the
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A SAMPLE HEARING

The chairperson called the hearing to order at 4:05 p.m. Patricia Hughes, the CRA executive director, acting as
the prosecutor, began by giving an opening statement in which she described how an off-duty white officer, sta-
tioned at an upscale hotel, was alleged to have made a racial slur against a black man, not a hotel resident, for
being messy while using the hotel restroom.The officer and the man got into a heated discussion, after which the
officer “trespassed” the man—giving him notice that he would be subject to arrest if he returned to the property.

The citizen filed a complaint for harassment and inappropriate behavior. The union attorney said there had been
numerous cases of vandalism and drug use in the hotel restroom. As a result, the officer was just doing his job to
protect the premises in questioning the man about his behavior. The complainant was sworn in and answered
questions from the prosecutor, union lawyer, and panel members. He then left.

The prosecutor introduced a friend of the complainant’s who had entered the hotel with him but had not used
the restroom. However, the friend had heard the conversation that transpired in the hotel lobby and confirmed
the complainant’s story. Although this was hearsay evidence, the panel accepted it because the witness was so
close to the event in time and place. The officer was then sworn in and given a Garrity warning. The officer denied
having made any racial slurs.

The hearing concluded with the prosecutor and union lawyer offering concluding statements, and the prosecutor
presenting a final rebuttal to the lawyer’s statement. The panel deliberated for about a half hour and found 2 to |
for the complainant.

public’s concerns. The inspectors agreed with my (See chapter 3, “Other Oversight Responsibilities,” for
recommendation that the officers, when they fail to additional information about the mediation process in
find the drug dealer, apologize to the tenants and Minneapolis.)

explain that they had to take severe measures in

order to protect themselves from drug dealers who Early warning system

are usually armed and often violent. The IA unit generates a quarterly report that lists the 10
officers with the most complaints during the quarter and
Mediation for the previous 12 months. The report distinguishes
After a citizen has filed a complaint against an officer, complaints filed with IA and those filed with CRA.
if both parties accept an offer to mediate, Patricia CRA generates the totals for the complaints it receives.

Hughes sends the case to the Minneapolis Mediation
Program, a private, nonprofit organization with which Staffin
CRA has a $1,500 annual contract to provide unlimited
mediation services, typically 40 to 50 sessions a year.
Under the terms of the contract, the program must
arrange the mediation within 14 days unless there are
extenuating circumstances. Mediation program staff
telephone the parties to reconfirm they are willing to
participate, explain the process, and set a time and ne -
tral place (e.g., a library or neighborhood center) at the €aPpointment.
parties’convenience. The program informs Hughes
whether or not mediation is successful. If mediation is
successful, Hughes dismisses the complaint; if it is not
she sends the case back to her staff for investigation.

g and budget

By a majority vote, the city council appoints four board
members through a public application process. The

mayor nominates three board members as well as a chair-
person from among the seven members. While the city
council must appnee the mayor’s nominees, it has never
lrjgjected one. All appointments are for 4 years, subject to

The CRA board hires, supervises, and fires (if necessary)
the ecutive director. The CRA chairperson supervises
and evaluates her. He asks other board members to fill out
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an evaluation oher each year and invites them to sit in
on the in-person evaluation. He considers how she has
managed the office as well as her litigation skills, public
relations work, and timeliness (for example, whether she

allowed too many extensions because she failed to supef-

vise the investigators adequately). The executive director
hires the three irestigators—typically former police
officers from other departments—and clerical staff.

The CRA's 1998 budget appropriation was $504,213 (see
exhibit 2-9). More than three-quarters of the funding is
for the salaries and benefits of seven staff: the executive
director, three case investigators, a program assistant,
and two clerk typists.

Distinctive features

The Minneapolis oversight system is unusual in that paid *
staff investigate most citizen complaints, while volunteers
conduct hearings that result in findings the chief must
accept. The system has several other notable features.

» Because the board appoints the executive director, she
may be better shielded from political influence than if
the mayor or city council appointed hefowever,
because the board hires the executive director, there
could be a tendency on her part to accommodate the
board’s concerns rather than to act as a check and bal-
ance on each other (for example, when the executive
director prosecutes cases before the board).

» Because most CRA investigators are former police
officers, they have a good understanding of the nature ®
of police work (see chapter 4, “Staffing”). At the same

ExHIBIT 2-9. MINNEAPOLIS CivILIAN POLICE
ReEvViIEW AUTHORITY 1998 BUDGET

Budget Item Funding Level
Salaries and wages $323,303
Benefits 68,518
Total personnel 391,821
Operating costs 33,169
Equipment 2,000
Contractual services 77,223
Total nonpersonnel 112,392
Total expenses $504,213

OVERSIGHT

PROCEDURES

time, civilians with no professional experience as
sworn officers conduct the hearings. As a result, CRA
combines law enforcement and citizen perspectives.

Using former police officers as investigators may
result in bias indvor of officers; their use may also
reduce the program’s capacity for objectivity in the
eyes of some citizens and community groups. Using
former police officers as investigators may reduce
opposition to the process among line officers and
union leaders.

« Because the complainant may not attend the hearing

except to give testimony and hear the attorneys’ con-
cluding statements, the complainant does not know
why the case as won or lost.

On one hand, offering stipulations reduces the number
of cases CRA has to hearhich enables it to hear

other cases more expeditiously. On the other hand, in
some cases, stipulation can prevent mediation, when
mediation might be useful as a procedure for educating
the officer and the complainant to each other’s points
of view.

« By reducing the amount of time panelists have to

spend at hearings deciding what typesvidence to

allow, prehearings speed the process. Prehearings also
offer another opportunity for subject officers to agree

to stipulate as they reconsider the strength of the case
against them.

In its investigatory capacity, CRA is supposed to be a
neutral party between the complainant and the police
officer. However, if the case goes to a hearing, the
CRA executive director prosecutes the officer. This
dual role could confuse the public, complainants, and
police officers.

For further information, contact:

Patricia Hughes, J.D.

Executive Director

Civilian Police Review Authority

City of Minneapolis

400 South Fourth Street, Suite 1004
Minneapolis, MN 55415-1424
612-370-3800
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Liz Murray

Mediator

Minneapolis Mediation Program
Hyatt Merchandise Mart

1300 Nicollet Mall, Suite 3046
Minneapolis, MN 55403
612-359-9883

Robert Olson

Chief

Minneapolis Police Department
Room 130, City Hall

350 South Fifth Street
Minneapolis, MN 55415-1389
612-373-2853

The Orange County, Florida,
Citizen Review Board: A

APPROACHES AND IMPLEMENTATION

THUMBNAIL SKETCH: ORANGE
COUNTY

Model: citizens review cases (type 2)
Jurisdiction: Orange County, Florida (Orlando)
Population: 749,63 |

Government: county commission
Appointment of sheriff: elected

Sworn deputies: 1,134

Oversight funding: $20,000

Oversight staff: two part time

A nine-person Citizen Review Board selected by the
Orange County Commission and sheriff hears all

cases involving the alleged use of excessive force
and abuse of power after the sheriff’s internal affairs
unit has investigated them. Hearings are open to the
public and the media. Board members also make
policy recommendations. A captain in the sheriff’s
office devotes about 20 percent of his time to
coordinating the board’s activities.

Sheriff’s Department Provides
Executive Support to an
Independent Review Board

Background

In 1992, in response to the nationwide concern about
police misconduct generated by the Rodney King beat- |htake

ing, the Orange County Sheriff's Office established a  \1qst citizens call the sheriff's office’s internal affairs
process in which citizens couldercise oversight over unit to file complaints, but others call the Citizen
deputies’ use of excessive force and abuse of power. In raview Board's number. The CRB’s telephone number
1995, the elected Orange County Commission amendedrings at the sheriff’s Research and Development Unit,
the county charter to establish an independent Citizen |, 1..-h has a dedicated line. The switchboard operator
Review Board (CRB) that effectively replaced the sher- 5nq\vers; “Citizen Review Board.” When citizens call,

iff's board. the secretary mails out the CRB complaint form, which
complainants return by mail or in person at the CRB
office, located at the sheriff’s office. The CRB secretary
turns cases over to the sheriff’s office 1A unit for investi-
0gation and disposition.

CRB heard 45 cases involving 67 allegations of miscon-
duct that the sheriff’s office investigated in 1997. The
board disagreed with three I#&élings, exonerating
deputies of two allegations of abuse of power that IA ha

sustained and sustaining one abuse of power allegation ijevin Sears, a captain with the Research and Develop-

a case in which 1A had exonerated the deputy. ment Unit and the CRB administrative coordinator,
provides board members with all completed investiga-
tions a month before the cases are to be heard. The cases
are complaints of alteed use of excessive force (includ-

ing all discharges of a firearm, even if there has been no

The CRB procedure

Exhibit 2-10 and the following discussion explain the
citizen oversight procedure in Orange County.
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citizen complaint) and abuse of power (using one’s offi- CRB hearings

cial position for personal gain or privilege or for avoid- CRB meets once a month in public session in a county
ing the consequences of illegal acts). These types of  administration building meeting room. During the first
cases are automatically slated for a future agenda. part of the meeting, members approve the minutes of the
(See “A CRB Hearing Through the Eyes of a Deputy  previous meeting and hear any reports from the chairper-
Sheriff.”) Complaints that are questionable as to whethegon, vice chairperson, and Sears. The members then
they fall within CRB’s purview are given to the chairper- review cases in accordance with a published agenda that
son, and he decides if they are appropriate for board has been circulated in advance to the public and 57
review. media outlets. The board hears about four cases at each

ExHIBIT 2-10.THE ORANGE COUNTY CITIZEN REVIEW PROCESS

Board concurs
Citizen files Sheriff's CRB adminis- . with 1A finding
segale il trative coordinator W'thﬁUt holding
earin >
Citizen Review IA sends IA case packet ’ Board sends Sheriff
Board support investigates Sl e G memo to K
f d members for cases heriff makes own
staff (sheriff's  |—» an —> . . - sheri find d
- involving allegations of: : inding an
office secretary develops , ,| agreeing or decides
or administrative finding « use of excessive force Board holds d|sa$rr1eliing on any
coordinator) . abuse of power hearing at ‘f’f"d_ discipline
monthly meeting ey

Chain of command
»> recommends
discipline, if any

Sheriff decides
on discipline

A CRB HEARING THROUGH THE EYES OF A DEPUTY SHERIFF

The IA unit told Patrick Reilly,a deputy sheriff, that the father of a youth Reilly had arrested had filed a complaint
alleging use of excessive force in the form of a controlled knee spike (kick). Later, IA informed Reilly that it had
exonerated him. However, the deputy knew that, because it was a use-of-force complaint, CRB would hold a hearing.

Within 2 weeks, CRB sent Reilly a letter instructing him to appear for a hearing and to bring any witnesses he
chose.The deputy chose not to bring a union representative because there was not going to be a criminal charge
and he felt confident he would be exonerated. Reilly did bring two other deputies who had witnessed the kick.
Eight of the nine board members were present.

The chairperson called Reilly’s case (four other cases were heard that evening), read the allegation, and asked for
the deputy’s side of the story. Reilly reports that he was given as much time as he needed and every opportunity
to defend himself and clarify what he did and why. He did not feel he was on trial, and the board seemed neutral.
The board asked one of Reilly’s two witnesses to speak briefly. The IA investigator explained the sheriff’s office
use-of-force matrix and policy, which the board had already examined. The complainant did not come.

The board concurred with the IA finding. The case took slightly more than an hour. Reilly remained to sit in on
the case that followed.
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meeting. The IA investigating deputy is present at the ¢ Any other sheriff's employees present whom the chair
hearing to answer questions about his or her investiga-  chooses to recognize.

tion. Sears advises on policy issues and provides admin- ) . .

istrative support. The board has subpoena power, and * The complainant again (to rebut the testimony presented
county leislation provides for a fine of up to $500 or by others).

imprisonment for up to 60 days for anyone convicted of At its discretion, the board may allow direct conversa-
ignoring a CRB subpoena. However, the board has nevefi, o among the parties.

subpoenaed anyone because the sheriff has issued a

standing order requiring deputies to appear when called Findings

(but not requiring them to testify). The Central Florida  the poard spends 15 to 20 minutes deliberating each case
Police Benevolent Association provides interested in open session. The chairperson calls for a vote, and
deputies with representation, but most deputies choose ¢ch member explains his or her decision. A majority

not to be represented because either they have decided g5 byt aimost all cases are unanimous. Decisions are
not to answer questions or, more commonly, having  pased on a preponderance of the evidence. The board
already been cleared by IA, they feel they have nothing cpairnerson signs a form letter that Melvin Sears sends to

to fear. Finally, a criminal attorney, hired by the county  gach complainant after each hearing. There is no appeal.
on a retainer basis, comes to every hearing to answer

guestions on points of law, such as the proper interpreta<CRB does not provide findings; rather, it sends a form
tion of the State statute on assault. memo to the shefifigreeing or disagreeing with the 1A

) finding in each case. The board agrees with IA findings
Any board member may make a motion to place a com- gy_gq percent of the time. The board’s decision is only

plaint on a “consent agenda” if he or she feels that IAS  4qyisory to the sheriff. On rare occasions, the sheriff
findings are appropriate and no further review or meeting,, orrules the board:

time is needed to discuss the merits of the complaint.

Any member may also have a complaint removed from A robbery detective on a stakeout fired a shotgun at
the consent agenda and subject to a full CRB review. The a robber’s car as it fled the scene, blowing out a tire.
meeting minutes for the August 1998 meeting show, for Because the sheriff's office prohibits firing at auto-
example: mobiles, IA determined that the deputy had violated
) _ department policy. The CRB, however, exonerated
Motion was made by Mr. Mills, seconded by Mr. the deputy because members did not want to see

Rankin and unanimously agreed upon, to place this deputies’ hands tied so stringently—they wanted to
case on the consent agenda, thereby concurring with provide deputies with more latitude in the use of

the findings of the Professional Standards investiga- firearms. Nevertheless, the sheriff supported the
tion that, based on a preponderance of the evidence, |5 finding and disciplined the deputy.

the following violations were sustained [the com-

plaint and violation of policy followed]. L.
Other activities

Hearings follow Robert’s Rules of Order. For each hear- 1r¢ poard may recommend fitness-of-duty evaluations,
ing, the following individuals, in this order, give a state- 4qgitional training, and other measures for officers
ment and answer questions from board members: whose cases come before it. CRB also has the authority
to hire an investigator to conduct its own investigations.

* The complainant. . e
However, when members feel more investigation is need-

« Any witnesses for the complainant (although they ~ ed, they ask IA to do so and bring back the case. The
rarely appear). board has recommended/erl policy and procedure
changes that the sheriff has implemented (see the exam-
* The sheriff's investigating agent. ples in chapter 3, “Other Oversight Responsibilities”).

» The subject deputy.
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Staffing and budget .

Each of the seven members of the Orange County
Commission nominates a single board member subject to
confirmation by the rest of the commissioners. The sher-
iff selects two members of the board—always choosing
civilians. Board members serve for 2 years and may be
reappointed for a total of 4 years. The members elect a
chairperson for a year, who chairs every hearing.

The county commission requires the sheriff to assign a
captain and a secretary ufilédted with internal affairs

to devote about 20 percent of their time to providing
administrative support to CRB. Melvin Sears schedules ,
CRB meetings and training sessions, informs com-
plainants about the meetings, lines up the meeting hall,
sends the IA casevastigation materials to members,

and prepares the annual CRB report. Sears keeps track
of the board members’ attendance on a spread sheet sc
he can report excessive absences to the county commis-

VERSIGHT PROCEDURES

By keeping track of board members’ attendance and
reporting problems to the county commissithre
administrative coordinator exercises some quality
control over the proceedings.

Locating the CRB office in the sheriff’s office saves
mong otherwise needed to rent space and spares the
administrative coordinator from having to shuttle back
and forth between the agency and an outside CRB
location. However, some complainants may be discour-
aged from filing because they are uncomfortable going
to the sherifs office.

By reviewing all cases involving discharge of a
firearm, regardless of whether a citizen filed a com-
plaint, CRB can help identify problems among individ-
ual officers or general failures of training and policy.

Not handling allegations of deputy discourtesy reduces
the lurden on board volunteers to hear many more

sioners. The secretary records each hearing and providescases. At the same time, this restriction results in a lack

the minutes.

Sears’ and his secretary’s CRB work amount to a $20,000
contrikution by the sheriff's office (20 percent of their
combined salaries). The sheriff also pays for all the direct
costs associated with the board’s work, such as postage
and duplication. The sheriff pays for publishing CRB’s
brochure and letterhead stationary. CRB’s attorney su
mits a bill to Sears—typically $200-$250 per month—
who apprees it and forwards it to the county for payment.

Distinctive features

An unusual feature of the Orange County oversight sys-
tem is that a sheriff's deputy has the responsibility for
administering the Citizen R&w Board'’s activities.
However, the board comes to its own conclusions in
reviewing internal affairs findings. Because of this
arrangement, the oversight procedure costs the taxpayer
little.

of citizen oversight of these types of incidents.

Having an attorney present at all hearings provides for
instant lgal advice, without which there might be
additional continuances of cases.

CRB’s Web address isww.qualitywebs.net/crb
b- For further information, contact:

Paul McQuilkin, Ph.D.

Chairperson

Orange County Citizen Review Board
55 West Pineloch Avenue

Orlando, FL 32806

407-823-2821

Capt. Melvin Sears

Administrative Coordinator

Orange County Citizen Review Board
55 West Pineloch Avenue

Orlando, FL 32806

407-858-4797


www.qualitywebs.net/crb

CiTIZEN REVIEW OF POLICE:

The Portland, Oregon, Police
Internal Investigations Auditing
Committee: A City Council,
Citizen Advisers, and a
Professional Examiner Share
Oversight Responsibilities

Background

When the police arrested a number of gay persons in a
park in 1993 for alleged sexual activity in public, some
neighbors and the arrested individuals complained that

THUMBNAIL SKETCH: PORTLAND

Model: citizens hear appeals (type 3) and audit IA
process (type 4)

Jurisdiction: Portland, Oregon

Population: 480,824

Government: strong mayor, city council
Appointment of chief: mayor appoints and can fire
Sworn officers: 1,004

Oversight funding: $43,000

Paid oversight staff: one full time

Appointed by council members and neighborhood
coalitions, |3 “citizen advisers” hear appeals from cit-
izens dissatisfied with police investigations of their
complaints, review all closed cases involving the use
of force, and conduct random audits of IA investiga-
tions. The city council, meeting as the Police Internal
Investigations Auditing Committee (PIIAC), hears
appeals from citizens who are dissatisfied with the
police department’s investigation of their complaints.
A professional examiner coordinates the work of
PIIAC and the citizen advisers and conducts many of
the audits herself. The examiner and citizen advisers
also provide the chief with policy recommendations.

APPROACHES AND IMPLEMENTATION

the police had used excessive force and had singled out
homoseuals for special enforcement. The mayoral can-
didate promised to look into the problem. As a result,
the city auditor prepared an audit of both the Portland
Police Bureats IA unit and the existing Police Internal
Investigations Auditing Committee (PIIAC) that had been
created in 1982. A local Copwatch organization also sub-
mitted a proposal for strengthening citizen oversight. As
a result of these fefrts, in 1994 the mayor proposed, and
the city council approved, changes to the city code that
strengthened PIIAC’s authority and provided for the
appointment of an auditor.

As shown in exhibit 2—11, Portland’s oversight structure
includes three componentle four-member city council,
citizen advisers, and a professional examiner.

» Technically, the city council itself (including the
mayor) is the Police Internaluestigations Auditing
Committee, although most people loosely refer to the
entire oversight procedure as PIIAC. By ordinance, the
committee is required to:

— Assist the police bureau in maintaining community
credibility in its internal dairs investigations by
issuing public reports on the process.

— Provide a discretionary review process for
complainants who are dissaiisf with an 1A
investigation.

* The ordinance allows the committee to “utilize Citizen
Advisors consisting of 13 persons to assist in perform-
ing its duties and responsibilities.” Advisers:

— Hear appeals as a group at monthly meetings from
citizens dissatigfd with police internal affairs
investigations of their complaints.

— Review all closed IA cases involving use of force.

— Individually conduct random audits of IA
investigations.

» An examiner, hired by the mayor, coordinates the work
of the committee and citizen advisers and conducts
much of the auditing herself.

In 1997, citizen advisers processed 21 appeals. The
advisers or the auditor monitored 98 cases.
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ExHIBIT 2—=11. STEPS IN THE PORTLAND AUDIT PROCEDURE

Citizen
files
complaint

_’

Finding
sustained
" X PIIAC —
> Board affirms = Complainant -y e = Finding
finding appeals appeal rejected
A ! Citizen Board ref
ppeal advisory _ | Board refers Bl
rejected board hears P casetoIA [P rehears
appeal ROl appeal
T investigation
Citizen Examiner and X
appealsif [P one adviser el PIIAC hears PIAC informs
dissatisfied review case oar advisers’ chief of
—H rejects o mend- recommend- [~
finding . ations
K
A 4
IA investigates
and cqmmand N |A commander - Boalrd asks p;ollce bqreau
staff issues controverts finding Review Levv_v= Comm_lttee
finding to reconsider finding
Yy v
Citizen advisers Examiner Advisory board . Chief d
and examiner reports results | reviews and Board submits _| PIIAC discusses 05 respcén Is to
audit random to full advisory Pl discusses report to PIIAC P! and approves recommendations
closed cases board report (city council) within 60 days

Citizen appeals of IA findings

Citizens may appeal a complaint finding within 30 days

after 1A has completed its investigation. If the com-

plainant calls the examiner for a hearing, the examiner

sends the person an appeal applicaschedules the
hearing for a future citizen advisory meeting, and

arranges for the police bureau to send her the investiga-

tion file, which she distributes to advisers to review
before their net meeting.

The examiner and an adviser of her choosing go sepa-

rately to IA to review the case file and confirm each
others assessment of the investigation. The examiner
then prepares a report that includes a summary and
analysis of the case, a critique of the investigation

process, and recommendations for how the case should
be handled. She distributes the report to all the advisers
and IA to review. At times, she discusses the findings or
the investigation process with the IA captain before the

advisers meet.

At its next monthly meeting, the full volunteer citizens
advisory board can dgrihe request for xgew. If the

board accepts the appeal, it conducts a formal hearing.
Subject officers may attend but usually do not. However,
officers’ names are not used—they are referred to as
“officer A” and “officer B.” If he wants to know what
transpires, the police union president attends. Someone
from IA is present to explain how it investigated the case.

Although the advisers have read the full report before the
meeting the citizen adviser who reviewed the case gives
a brief oral case summary to the other advisers. The
chairperson then asks the complainant, “Please tell us
what you would like us to know about this case.” The
complainant can not present new evidence because the
hearing is an audit, not an investigation. Advisers may
guestion the complainant, the subject officer (if present),
and any witnesses who have come. Advisers discuss the
case in public and vote to do one of the following:



CITIZEN REVIEW OF

Affirm the police bureau’s finding.

Refer the case to A for further investigation.

Recommend that PIIAC (i.e., the city council) inform

the chief in writing that theriding does not support
IA's determination.

Refer the finding for reconsideration to the police
bureau’s Review Level Committee (consisting of

branch managers, the accused officer's manager, the
PIIAC auditor, one citizen adviser, and nonvoting rep-

resentatives from the police bureau and the city).

POLICE:

APPROACHES AND IMPLEMENTATION

examining how thoroughly and fairly the investigation was
conducted and whether thading is solidly supported.

At each monthly monitoring subcommittee meeting,
which is open to the public and the presdvisers and

the examiner discuss trends they may have spotted in
their investigations. (See “Troublesome Trends Revealed
by Monitoring Cases.”) Based on the audit results, the
examiner develops a draft quarterly report, with subcom-
mittee members’ help, highlighting shortcomings in the
investigations, abuse trends, and recommended policy or
training changes (see “Other activities” on page 45). At
the next monthly subcommittee meeting, subcommittee

On the two or three occasions a year when the advisory members review the report—and pertinent statutes and

board asks the Rew Level Committee to reconsider a
finding, the examiner and the adviser who reviewed the
case participate in the meeting. On occasion, the Review
Level Committee has agreed to change an exonerated
finding to one of insufficient facts. On one occasion, the
chief overruled the Review Level Committee’s recom-
mendation and sided with the PIIAC advisers to sustain
a complaint.

Advisory meetings last about 90 minutes, with 15-20
minutes deoted to each appeal. After each monthly meet-
ing, the examiner drafts a report for PIIAC summarizing
the advisory board’conclusions regarding each appeal.

Audits

Five citizen advisers volunteer to be on a PIIAC monitor-
ing subcommittee. Subcommittee members look at cases
chosen at random by thgasminer to determine trends in
quality, timeliness, and accuracy of the police bureau’s

IA procedures and investigations.

Internal affairs sends the examiner all closed cases each
month—30—40 case$he examiner assigns the cases to
monitoring subcommittee members with a worksheet to
guide their review, but she does most of the reviews her-
self, including all cases that involve the alleged use of
excessive force or discrimination and all cases IA sustains.

TROUBLESOME TRENDS REVEALED
BY MONITORING CASES

In 1998, the examiner—Lisa Botsko (at that time)—
and citizen advisers noticed that several com-
plainants reported that, when they asked police offi-
cers for their badge numbers, the officers would
reply,“l don’t have a badge number.” Technically, this
was accurate. However, officers do have identifica-
tion numbers. After Botsko shared this concern
with the police bureau, the chief clarified the perti-
nent general order to require officers to interpret
requests for their badge number as a request for
their identification number.

Botsko and the advisers also noticed that a number
of incident reports referred to officers’ use of a “dis-
traction blow” without explaining its purpose. After
inquiring about the behavior, Botsko learned that the
police bureau training department taught the distrac-
tion principle (e.g., pushing the driver’s head while
prying his or her hands off the steering wheel)—but
not a blow—as a means of diverting someone’s atten-
tion. Indeed, the bureau considers a blow to be a use
of force that requires explanation in the incident
report. It turned out that some officers had learned

The examiner or the assigned subcommittee member goesthe distraction blow technique at the State training

individually to the police bureau to review the entire file
for each case in a private room. One of them completes
the worksheet with pertinent information about the case.
Officers’ and complainants’ names are not included in the
reports. The examiner and adviser spend 2—4 hours

academy. As a result, the bureau agreed to explain
during inservice training that officers always have to
explain in their reports why they struck someone
and refrain from using incorrect terminology.
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general orders that the examiner prepares for them—  Typically, PIIAC hears one or two appeals a month.
before the examiner submits it to the full citizens adviso-Sessions are open to the public and areitedd by a

ry board at a public session for review and approval. Thdocal television cable channel. The complainant may
examiner submits the approved report to PIIAC. come to the meeting, and someone is present from IA
to answer questions. The committee has the power to
compel attendance, testimony, and the production of
documents and can administer oaths.

During her first year in 1994-95, Lisa Botsko, the exam-
iner, used to send 60 percent of cases back to IA for
additional vork; by 1998, this had declined to 20 percent

because “IA had figured out what | was looking for.”  The adviser and auditor present each case, and the com-
Botsko heard investigators saying, “Be careful, or PIIAC plainant comments. While the subject officer may sit in
will send it back.” (See “Auditors Have Identified with the other members of the audiente,or she is not

Problems With IA's Investigations.”) Internal affairs also questioned because the auditor listens in advance to the
improved its reports because the bureau improved its  taped IA interviews and, as needed, has already requested
training and guidelines for 1A investigators. IA to ask any questions of the officer she felt were omit-
ted. Commissioners ask questions throughout. Each com-
missioner then comments on the case and votes in public.

) . i ~ A majority rules.The committee informs the chief in
The city council conducts PIIAC business once or twice @vriting of one of the following:

month during its regular weekly meetings. The council
may piggyback other council work onto the PIIAC agen- « No additional investigation is warranted.

da; at other times, council members may not meet as

PIIAC for 2 or 3 months because no appeals reach them’ !A should reopen the case to conduct additional
The examiner schedules the meetings and the mayor investigation and report its findings to PIIAC.
chairs them.

PIIAC (city council and mayor)

» The finding should be changed (see “When PIIAC
and |IA Disagree on a Finding”).

AUDITORS HAVE IDENTIFIED PROBLEMS WITH IA’S INVESTIGATIONS

The types of problems Lisa Botsko, the first examiner, and citizen advisers found in the past with some IA
investigations have included:

* Interviewing only officers and no neutral witnesses.
* Neglecting to interview one or more important witnesses.

* Not taking photographs at the scene.

According to Botsko, leading questions asked by IA investigators remained a problem—for example, asking, “VWas
the subject being deliberately provocative and antagonistic to you?” instead of asking, “How was the subject
behaving toward you?” On one occasion, IA investigated two officers who had arrested a juvenile for a sex crime
without contacting the boy’s parents before removing him from school. On the audiotape of the interviews, the |IA
investigator examined the parents “under a microscope,” but not the officers—for example, challenging the par-
ents’ statements but not the officers’. The investigator asked a civilian witness, “What do you mean the officer was
screaming?” but did not ask the officer to describe his own behavior.

Botsko and the auditors also have criticized |A and precinct sergeants for not following consistent procedures in
collecting evidence regarding citizen complaints, writing reports, and including documentation in the case file.
When Botsko reported to IA in 1997 that the precinct sergeants were not producing consistent reviews, the
police bureau agreed to implement annual training for sergeants on how to prepare misconduct reports.
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WHEN PIIAC AND |IA DISAGREE
ON A FINDING

PIIAC disagreed with an IA finding three times in
1997. In two cases, the chief disagreed with PIIAC
and agreed with |A that there had been no officer
misconduct. In one of those two cases, PIIAC voted
4 to | to sustain an allegation of misuse of position
against an officer who wrote a police report docu-
menting that his neighbors’ unsupervised children
were making noise on a trampoline late one night
after the officer had tried to resolve the problem by
talking with the parents. The report suggested that
the State’s Child Services Division, which investigates
child abuse cases, become involved. The chief sup-
ported |A’s exoneration of the officer. In the third
case, PIIAC decided that |A was incorrect in deciding
that an officer had not violated bureau policy by
removing a child from school without notifying the
child’s parents. The officers felt that informing the
principal was adequate notification. The chief sided
with PIIAC.

Other activities

Based on its audits, the examiner recommends policy and

procedure changes to the police bureau in her quarterly
reports that the city council, acting as PIIAC, votes to
adopt. The chief must respond to the report in writing
within 60 days. The response must indicate what policy
or procedural changes within |A, if any, he has instituted
as a result of the report. If the chief does not respond
within 60 days, the examiner sends an e-mail reminding
him or telephones the IA commander. If the chief still
fails to respond, the city council can consider the matter.
Chapter 3 presents illustrative policy recommendations
PIIAC has made that the bureau has adopted.

Staffing and budget

Each of the four city council members appoints one
adviser; the police commissioner, who also is the mayor,
appoints two advisers; and each of seven neighborhood
coalitions chartered by the city recommends an adviser
to the city council for appointment. Advisers serve for

2 years, subject to reappointment.

APPROACHES AND IMPLEMENTATION

The mayor appoints and funds the examiner, who spends
full time on oversight activities. The examiner’s salary

is $43,000. The mayor’s office also pays for oversight-
related duplication, telephone, and secretarial costs.

Distinctive features

The most unusual features of Portland’s oversight system
are, first, the use of citizen advisers to review completed
internal affairs investigations at the police station and,
second, the city council’s role in hearing citizen appeals.

By trying to ensure that IA investigations are done
properly the auditor’'s approach may eliminate the
need for independent professionals to investigate citi-
zen complaints. This approach may reduce the costs
of citizen oversight.

Because PIIAC does not accept citizen complaints,
some indviduals may not report allegations of police
misconduct because they may be afraid to take their
complaints to the police bureau. Citizens do have the
option of filling out complaint forms at the neighbor-
hood coalitions represented among the citizen advisers,
which then forvard the forms to IA.

PIIAC examines only completed cases. As a result,
PIIAC cannot shape the conduct of individual investi-
gations while they are in progress. However, through
its audits,PIIAC may be able to motivate investigators
to do a better job overall. By not investigating cases,
the oversight procedure may receive better cooperation
from the police.

Citizen advisers are not professional auditors. As a
result,they may not possess, or may need time to
learn, the skills needed to conduct a competent audit.

Because a majority of citizen advisers are chosen by
neighborhood associationstizens may be more likely
to feel they are well represented in the oversight

process than if advisers were chosen by city officials.

The system does not require police officers to partici-
pate in the audit process.

» Because PIIAC and advisory board meetings are pub-
lic, and because PIIAC must publish periodic reports,
the media hae an opportunity to focus on police
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misconduct, examine how the police bureau conducts
its internal affairs investigations, and publicize what THUMBNAIL SKETCH: ROCHESTER

they learn.

Model: citizens review cases (type 2)

« PIIAC commissioners—even though they make up the

city council—do not hee the power to overrule the

chief’s decision to sustain or not sustain complaints. Population: 221,594

Police administrators are likely to feel it is important

that the ultimate decision remain with the department. ~ Government: strong mayor, city council

Complainants may feel frustrated that elected officials

do not have the final say in their cases.

Jurisdiction: Rochester, New York

Appointment of chief: mayor nominates, council

approves, mayor may remove

» Because the auditor works for the mayor, the chief
executive is free to increase or decrease the hours she
devotes to PIIAC.

Sworn officers: 685

Oversight funding: $128,069

For further information, contact: Oversight staff: one full time, three part time

Examiner

Police Internal Imestigations Auditing Committee
1221 Southwest Fourth Avenue, Suite 340
Portland, OR 97204-1995

503-823-4126

The Rochester City Council contracts with a local
dispute resolution center to set up three-member
panels of trained, certified mediators to review
internal affairs cases.The panels establish findings
that the chief considers along with IA’s findings in
imposing discipline. The panels also may recommend
change (related to the cases it reviews) in depart-
ment policies, training, and IA investigation proce-
dures. In a separate process, the dispute resolution
center conducts about |10 formal citizen-police
conciliations each year.

Bret Smith

CommanderlA Unit

Portland Police Bureau

1111 Southwest Second Street
Portland, OR 97204
503-823-0236

review panels with two command police officers and one
The Rochester, New York, citizen that met at police headquarters to reviem

o oge . . . pleted IA investigations. In 1984, the council changed
Civilian Review Board: Trained the composition of the panels to includeteivilians

Mediators Review Citizen and two command officers and established a conciliation
. process. In 1992, the council renamed the committee the
Complalnts Civilian Review Board (CRB), excluded any police rep-

resentation, and moved the reviews to the city hall.

Background

The city council contracts with the Center for Dispute

In 1976, after community groups expressed serious  gettlement to train and pridle the panelists and arrange
concern when police officers killed a woman who was 4y the reviews. Founded in 1973 by the American
brandishing a knife, the mayor appointed a commission ajtration Association, the center is the third oldest not-
to explore how to improve police-community relations ¢4 nrofit dispute resolution organization in the Nation.
and reduce the use of excessive force. One of the panelgotfers alternative dispute resolution options to the court
recommendations was a citizen review process. As a system and trains community members to conduct con-

result, the city council approved legislation establishing cjjiation. The city council chose the Center for Dispute
a Complaint Investigation Committee, consisting of
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Settlement to perform the citizen oversight function wards the complaints to the police department’s internal
because it appeared to be the most capable organizatioraffairs unit for investigation. The vast majority of com-
in the city for conducting an impartial review of police  plainants file directly with the police department.
behavior. Although most of the center’s funding comes

from the New York State Unified Court System, CRB's IA sends for CRB review all investigations of cases that
budget is a line item in the police department's budget. NVOIVe:

In 1997, the police department submitted 26 completed * Charges of use of excessive force.

cases out of 131 for CRBwview, or 20 percent. The 26
cases involved 80 allegations. For the first 9 months of
1998, CRB reviewed 58 cases involving 141 allegations.« Other matters the chief chooses to refer to CRB.

CRB sustained 23 percent of cases in 1997 but only
7 percent during the first 9 months of 1998. During or after completion of each internal affairs inves-

tigation, 1A calls Todd Samolis, the CRB coordinator, to
notify him to set up and schedule a panel tiene the

¢ Conduct that, if proven, would constitute a crime.

Procedure completed case.
Exhibit 2—12 shows CRB’s review process, which is
discussed in detail in the following section. Hearings
Each CRB panel consists of three volunteers selected
Intake from a pool of 15-20 individuals who are certified medi-

Citizens may file complaints by mail or in person at the ators, have attended a shortened version of a police acad-
Center for Dispute Settlement office as well as at city  emy (see below), and receive special training to function
hall or police headquarters. The center received nine  as panelists. One of the three panelists is a chairperson
complaints in 1997, most referred by the mayor’s office, who facilitates the review. CRB held as few as two panels
and five complaints during the first 9 months of 1998.  in January 1998 and as many as 13 in June; the modal

After screening to make sure the case has merit oris  number (occurring in each of 5 months in 1998) was 7.
suitable for conciliation (see following), the center for-

ExXHIBIT 2—=12. ROCHESTER CITIZEN OVERSIGHT PROCESS

Center for Center [® Mediation successful
Dispute sends
»| Settlement [ (aquits If chief disagrees with panel
conducts to IA - finding, panel may appeal to
mediation Pl Mediation unsuccessful the mayor and city council
7'y
Citizen files| Center || N N N = : >
with Center| forwards Panel (f-ir?dlgi'nsgetrz)dfhgs
for Dispute 1A ) o i i
" Accepted case o A A requests chief and district If chief sustains
Settlement ; ! determines find f 1A
investigates further commanders Inding 0 or
> A . whether CRB, h d
Mediation complaint ) CRB panel | |investigation along with any ) e SN
frered and =gl reviews by IA e case through
N B i} oriere develops | [@Ppropriate case before recommendations chainiof
Citizen .| finding fOrlCRB rendering regarding policy, sl oy
files Refused > review finding remedial training, discipline
with 1A and investigation
» procedure
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Reviews are held during the day in a soundproof, lockedchief, the mayor, and the city council. The city council,
room in the city hall basement where the CRB files are with its full subpoena peer, can itself interview witness-
kept under lock and key. The investigating sergeant for aes and request documents. Panels have never needed to go
given complaint brings the key to the room and unlocks beyond the IA sergeant to request additional investigation.
it for the panelists before the review. (See “A CRB Review Reverses a Department Finding.”)

The sergeant begins the session with a 3-5 minute sum-At the end of the discussion (if they have not requested
mary of the case, distributes copies of the case file ary additional investigation), the chairperson tape records
(including pertinent department policies and procedures)the panel’s finding and justification. As can IA investiga-
and le@es. However, the investigator leaves a pager tors, panelists may choose among four findings: unfound-
number so that panelists can call with questions during ed, exonerated, unprovable, and sustained. Panels make
their deliberations. The CRB legislation also requires their determination based on a preponderance ofvihe e
the department to make available an officer with the rankdence. Although panelists do not vote, they disagreed on
of captain or higher, neither from 1A nor a commander ofonly 5 of the 141 allgations they reviewed during the

the officer involved in the case, to answer questions relafirst 9 months of 1998. When not unanimous, the dissent-
ed to department policy and procedure. For example, ing panelist may read his or her finding into the tape
panelists once called the designated captain to ask  along with the rationale for dissentinfter the taping,
whether it vas department policy that officers take all the chairperson opens an envelope the investigating ser-
subjects sprayed with Mace to the hospital; he informed geant left that contains IAs findings. The panels’ findings
them that officers have the discretion to take them to theare consistent with the 1Anidings about 95 percent of
police station basement to wash out their eyes. the time.

Panelists do not have access to the IA investigator’'s cas&Vhen the session is over, the chairperson telephones the

file in advance. Instead, they review the file after the investigator, who retrieves the tape and written report.

investigator has left. After the panelists have completed (City hall is a 5-minute walk from police headquarters.)

their silent review, the chair introduces the allegations The IA unit sends CRB’s findings, along with its own

one by one. Each member gives his or her recommendefindings, to the subject officer’s division commander, the

finding and rationale. Questions and discussion follow. deputy chief, and the chief for review. If the chief sus-
tains the finding, the case goes through the chain of

Findings command for penalty recommendatiosigrting with

On occasion, panelists ask the investigating sergeant to the officer's sergeant and ending with the chief, who

conduct additional investigation, such as interviewing a makes the ultimate disciplinary determination.

new witness or reinterviewing an existing witness. If the

panel is still unsatisfied with the quality of the investiga- N 1997, the chief disagreed with 6 of the 80 panel find-

A CRB REVIEW REVERSES A DEPARTMENT FINDING

Police officers got into a tussle with a suspect. An officer hit the man in the face and then handcuffed him.The
man filed a complaint alleging improper use of force. An IA investigation cleared the officer of any wrongdoing.
CRB concluded the complainant was right. When the case came back to the department and went through the
chain of command, the deputy chief said he agreed with the CRB panel and asked IA to do additional investigation.
Based on its additional investigation, IA ended up agreeing with CRB’s finding. According to Lt. James Sheppard,
the IA commander, “It turned out that the CRB panel had picked up on the fact that the man was lying flat on the
ground on his stomach with his arms under his chest when he was hit, and passive noncompliance does not justify
hitting a person.”
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the finding—in four cases he changed it from unfoundedofficer also agreed to the procedure. Most complainants
to unprovable. In each case, there were no independent offered the option to conciliate accept. When an officer’s
witnesses to verify the account of the incident. When thesupervisor presents an officer with the option, about half
chief disagrees with a CRB finding, the coordinator can comply.

take the disagreement to the mayor or the city council,

but he has never done so. For conciliating citizen complaints against the police,

Samolis chooses one of the cergteriediators who have
participated in a 1-day extra training session on police
conciliation. Conciliations are confidential. The parties
CRB also suggests policy changes, remedial training, ansign no written agreement. Instead, the mediator indi-
changes in IA investigation procedures to the departmentates in the case file whether in the complainant’s judg-
and the Center for Dispute Settlement mediates selectednent the matter was resolved or unresolved.

citizen complaints.

Other responsibilities

If the matter is resolved, Samolis sends a letter indicating
Policy and other recommendations closure to IA. Internal &irs does not investigate the

CRB can make recommendations to the chief regarding Complaint, and the case is closed. Samolis notifies IA if
revisions to police policies and procedures relevant to a  the matter is not resolved and the complainant wishes to
given case. Although CRB does not recommend disciplind)ave the complaint investigated. In 1997, three out of the

pane"sts may recommend case-related remedial training_four conciliations were successful. Of five conciliations
conducted from January through September 1998, two

A mother and daughter filed a complaint because  were resolved, one was unresolved, for one the com-
they felt they were being treated as suspects when  plainant did not appear, and for one the officer did not
they called the police to disperse some gang mem- appear
bers who would not leave their porch. The mother
and daughter objected so strongly to tHeerfs’
attitude that the officers ended up arresting the two Staffing and budget
women. A CRB panel exonerated the officers but CRB's activities are administered by Todd Samolis, the
recommended they be retrained in interviewing and full-time coordinator; by the half-time support of the
conflict resolution skills. The chief ordered the Center for Dispute Settlement director of special pro-
retraining. grams; and by the quarter-time support of the center’s
director of training services. Candidates for panelist posi-
Todd Samolis, the CRB coordinator, meets with his IA  tions must first attend the Center for Dispute Settlement’s
counterpart eery 3 months to go over each case to learn 25-hour principles of mediation course thatyides
whether any policy, training, and investigation procedure State mediation certification. The course includes exten-
changes that panels may have recommended were impl&ive training in how to be impartial. Candidates then
mented. The chief sends CRB new or revised general  sene an apprenticeship that involves observing regular

orders that result from a panel recommendation. mediators in two or three sessions, co-mediating two or
o three sessions with an experienced mediator, and con-
Conciliation ducting an observed pass/fail solo mediation session.

In 1984, a city council member suggested the Center forginally, candidates attend a 2-week, 48-hour condensed
Dispute Settlement provide a conciliation option in an  version of a police academy run by the police department
effort to help build positive relations between officers ancthat includes using sidearms with a “Shoot/Don’t Shoot”

citizens. Cases involving allegations of excessive use of simulator, handcuffing, and explanations of department
force are not eligible for conciliation. policies and procedures.

Depending on where the complainant files the case, ~ CRB administrators nominate experienced panelists

eitherTodd Samolis or an IA investigator may ask the  who hare demonstrated exemplary ability as permanent
person if he or she would find conciliation an aCCGptab|echairper50ns_ The mayor approves their selection. CRB
alternative to an 1A investigation and CRB review if the arranges for one of the Chairpersons to run each pane|
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before contacting two regular panelists to complete Distinctive features

th nel. , : : . ;
€ pane Rochester’s use of trained mediators to review cases is

The Center for Dispute Settlement's fiscal year 199899 the a/ersight procedure’s most innovative feature.
budget for CRB and conciliation was $128,069 (see
exhibit 2—13). The budget includes $17,000 for panel
member and mediator stipends.

» According to Todd Samolis, the CRB coordinator,
“Training as mediators goes to the essence of objec-
tivity, including promoting listening skills, asking

ExHIBIT 2—-13. CENTER FOR DiSPUTE SETTLEMENT CRB AND CONCILIATION BUDGET FOR
FiscaL YEAR 1998-99

Personnel Costs Full-Time
% of Full Time Salary Position Budget
55 $33,114 director of special programs $18,213
25 $31,353 director of training services 7,838
100 $21,011 program coordinator 21,011
60 $15,288 program assistance—clerical 9,173
Total salaries 56,235
FICA (.0765) 4,302
Fringe (.1035) 5,820
Total personnel costs 66,357
Other costs
Stipends:
Conciliation/mediation
$35/2 hours/any part thereof. 500
CRB reviews
$35/2 hours/any part thereof 15,800

(70 cases x 2 people) = $9,800)
$50/2 hours/any part thereof
(60 cases x | person) = $6,800)
Quarterly CRB chair meetings
$35 per meeting 700
(Based on four meetings with five CRB chairpersons per quarter)

Training and outreach 5,000
Training inservice (four sessions @ $150) 600
Printing 500
Postage 400
Space ($685/mo.) 8,220
Telephone 720
Supplies 550
Miscellaneous service (database management system) 500
Equipment rental ($65/mo.) 780
Parking/mileage ($12.50/mo.) 150
Insurance 200
Conference 4,500
Total other costs 39,120
Subtotal 105,477
Administrative overhead 22% 22,592

Total projected budget 1998-99 $128,069
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probing and open-ended questions, developing a cases. However, the board might be able to handle
rationale for each position taken, and looking at all mary less serious cases through mediation with greater
sides of a problem.” However, if CRB’s parent organi-  satisfaction to complainants and more objectivity than

zation were not a dispute resolution center, arranging to the police department may be able to achieve.

train board members as mediators mightgeesive. ) )
For further information, contact:

Panelists hold the position for life (subject to proper )
behavior). On the one hand, their longevity provides ~ 10dd Samolis _ _
them with considerable experience reviewing cases thdtoordinator of Special Projects
may enable them to act efficiently and objectively. On Civilian Review Board

the other hand, according to Robert Duffy, the chief of 300 State Street, Suite 301
police, “Some of them may sort of ‘settle in’ and lose ROchester, NY 14614

the fresh perspective citizens can bring to police work.”/16-546-5110

In addition, rotating panelists would enable CRB and
police to educate more community members to the
nature of police work.

Robert Duffy

Chief of Police

Rochester Police Department
By designating permanent chairpersons, usually from City Public Safety Building
among long-time panelistenly the most qualified and Civic Center Plaza
experienced panelists facilitate the reviews. Rochester, NY 14614

. _ _ . 716-428-7033
Cases are reviewed relatively quickly. (The city council

deliberately chose a system thaiuld avoid the delays

it found existed in some other jurisdictions.) According The St. Paul Police Civilian
to the city council resolution establishing the board,

CRB has to review cases within 2 weeks of IAs notifi- Internal Affairs Review

cation that its investigation is complete. Commission: A PoIice-Managed

Panels are anonymous and not open to the public. As Board Recommends Discipline
result,panelists are not under pressure to skew their

decisions in response to the demands of public or

police interest groups. However, the public may lack Background

confidence in CRB’s objectivity since citizens are not Because of complaints about police misconduct, and
privy to the review process. in the aftermath of the Rodney King beating in Los

. _ . Angeles, William Finney, the St. Paul police chief, urged
Panelists do not have an opportunity to review IA casene city council to establish a commission to look into

files before the panel meets. This results in extra time forming a civilian oversight procedure. The resulting
being taken during the meeting while panelists review pojice Civilian Internal Affairs Review Commission

the files and may create pressure to review the materiyegan operation in December 1993. Located in the fire
als less thoroughly than if panelists could review them department wing of the public safety building, the com-

at home at their leisure before the meetirandhists mission is operated by the police department.
also do not have the opportunity to ponder the cases in

advance of the meetings. However, by not distributing The commission met 12 times in 1997 to review 71
any IA case files outside the meeting room, the police cases iwolving 149 allegations (73 of them involved
department is assured they will never be made public, the alleged use of excessive force). The commission’s
for example, by getting lost. findings were as follows:

By not handling allegations of police discourtesy and ¢ Unfounded: 53 (36 percent).
other less serious complaints (unlesythee part of a

serious complaint), CRB can focus on more important ° EXonerated: 32 (22 percent).
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THUMBNAIL SKETCH: ST. PAUL

Model: citizens review cases (type 2)
Jurisdiction: St. Paul, Minnesota
Population: 259,606

Government: strong mayor, city council

Appointment of chief: mayor nominates, council
approves, mayor may remove only with council
approval

Sworn officers: 581
Oversight funding: $37,160
Oversight staff: one part time

A seven-person commission that is part of and fund-
ed by the St. Paul Police Department meets monthly
to review cases investigated and decided by the
department’s internal affairs unit. The commission-
ers, two of whom are St. Paul police officers, make
their own findings and, in sustained cases, recom-
mend discipline to the chief. The IA unit makes no
disciplinary recommendations. The chief is free to
disregard the commission’s disciplinary recommen-
dations but not its findings.

OVERSIGHT PROCEDURES

* Not sustained: 41 (28 percent).
» Sustained: 23 (15 percent).

The commission also reviewed 24 cases of discharge of
firearms and found them all to be justified. The commis-
sion found a policy failure in two cases.

The review process

Exhibit 2—-14 displays the citizen review procedure in
St. Paul.

Intake
The St. Paul administrative code requires the commission
to review all completed IA investigations related to:

» Alleged acts of excessive force.

» Use of firearms (regardless of whether there has been a
citizen complaint—see “The Riew Commission
Hears All Discharge-of-Firearms Incidents”).

« Discrimination.
» Poor public relations.

» Other complaints the chief or mayor chooses to refer to
the commission. (The chief sometimes refers internal
complaints particularly sexual harassment cases.)

THE REVIEW COMMISSION HEARS ALL DISCHARGE-OF-FIREARMS

INCIDENTS

By statute, the review commission hears all cases in which an officer discharged a firearm, regardless of whether
a citizen filed a complaint. Most of the cases involve euthanizing injured animals, especially deer. Others involve

accidental discharge.

An officer had drawn her sidearm while searching a warehouse for a reported burglar. She had left the
building to climb a grassy hill next to the warehouse to continue the search when the man ran out of the
building. The officer yelled at the man to stop. She then slipped on the wet grass and fired her gun acciden-
tally. The man, thinking she had fired a warning shot, stopped running and was arrested by another officer.

The officer reported the entire incident fully, but the department forbids the accidental discharge of weapons.
As a result, IA found her guilty of misconduct, and the commission did, too. The commission recommended

she receive additional firearms training.
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ExHIBIT 2-14. ST. PAuL CiTiZzZEN REVIEW PROCESS

Commission
hires its own
investigator
With T
. | commission IA o Commission Commission
Citizen investigates Commission requests — rejects new IA
files * and reaches reviews —> additional 1A investigation

complaint a finding case investigation
—> With IA >

—» Commission

accepts new
investigation
<
h . .
Commission issues Chief receives IA and
n own fmdmg and n commission findings
recommends discipline and commission
disciplinary
recommendation

Chief metes out
discipline

While about three-quarters of complainants contact the secretary attend. Members hear about seven cases each
IA unit to file a complaint, some contact the commission.meeting.The commission may request—and has subpoe-
The review commission coordinator takes basic inferma na power to require—that individuals appear before it.
tion about the complaint and refers the complainant to ) ) _ _ )

the IA unit. The unit investigates serious allegations of 1 n€ IA investigator summarizes the first case and gives
misconduct itself but refers minor problems down the ~ NiS Or her recommendation that the gélgons be sus-

chain of command to the subject officers’ supervisors fori@in€d, not sustained, exonerated, or unfounded. The

settlement. The IA commander reviews these settlementgommiSSionerS discuss each c.mqng the investigator
but does not send them to the commission for review. duestions as needed. The chairperson asks for a vote on
the first allegation in the case. If a majority sustains an

Case review allegation, they discuss what discipline to recommend.

The commission coordinator, a nonsworn police depart- Deliberations typically take 15-45 minutes per case.
ment employee, collects IA's investigative packets 2 Most decisions are unanimous. When there is disagree-
weeks before each commission meetihgplicates them, ment, it is usually regarding the discipline, not the find-
and hand delivers a copy to each commissioner (some ing. The commissioners may request that 1A conduct
commissioners pick them up in person) 1 week before additional ivestigation. If they are still dissatisfied, they
they meet. The commission meets in the chief’s confer- ¢an hire an independent investigator, although they have
ence room the first Wednesday of every month from never done so.

7:00p.m. to about 10:00 p.m. The IA commander and investigator play no role in help-

Because the Minnesota Data Practices Act gives employ2d the commissioners to resolve their differences and
ees (e.g., police officers) privacy in administrative may not object to the commissigimrecommendations.
hearingspnly commissioners, the commission coordina- Commissioners may ask the commander what kinds of
tor, the IA commander and investigators, and a recordmgﬂiscipline have been imposed before for the misconduct
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if it is a new type of wrongdoing. Commissioners have Finney has usually increased its recommended disci-
access to the officers’ previous disciplinary records and pline. (See “The Chief Increases the Commission’s
can therefore recommend “progressive discipline”—moreRecommended Punishméht.

serious sanctions for repeat offenders. ) o )
There is no appeal of the commission’s and chief’s

After the hearing dispositions.

The chair sends the chief a memorandum after each hear-

ing with the commissioners’ and IA's findings and, if the Staffing and budget
complaint has been sustainée commission’s discipli-
nary recommendation. The commission has disagreed
with A’

The review commission consists of five citizens and two
o A police officers. The mayor nominates the citizen mem-
s finding in about a half dozen cases in its hIStory'bers and the city council approves. The police union’s
A citizen complained that an officer’s remark to a executive board nominates the two sworn members for

block party, “Don’t call me unless you call public approval by the membership at a union meeting. Once
housing first,” meant that, if they did call, the offi- approved, the chief recommends them to the mayor for

cer would not come. The officer claimed he had appointment. The two sworn police officers receive over-

never said he would not come if called, and no time pay if meetings do not occur during their regular
witnesses claimed he had said he would not shifts.All commissioners serve 3-year terms, renewable
come. Although IA had sustained the complaint, once. The commission elects a chairperson and vice
the commission exonerated the officer. The chief ~ chairperson from among the citizen members to preside
sided with the commission. over its proceedings.

—Donald Luna

A coordinator, appointed by the chief in consultation

Since the commission’s first meeting, William Finney, with the commission chairpersapends half of her time
the current chiefnas given it the additional task of rec- Managing the complaint process. (She spends the rest of
ommending disciplinary penalties for sustained cases. her time coordinating the citizens’ police academy.)
Although the chief is not obligated to follathe com-
mission’s disciplinary recommendations, Finney esti-
mates that he disagrees with less than 2 percent of the
sanctions that the commission recommends. On one
occasionFinney met with the entire commission to
explain why he chose to deviate from a recommended
discipline. When he has disagreed with the commission

Exhibit 2—-15 shows the commission’s budget for 1995
(which has remained lgely unchanged in subsequent
years). As shown, the entire appropriation was $37,160,
including half of the director’s salary and $18,660 in

direct costs. However, because the commission has never
exercised its option to hire an independent investigator,
the true costs are closer to $27,000 per year.

THE CHIEF INCREASES THE COMMISSION’S RECOMMENDED PUNISHMENT

According to Chief William Finney,“We had an officer who had a ‘smart mouth, but she had never had a sustained
complaint. When she finally got a sustained finding from both IA and the commission, the commission recom-
mended supervisory counseling. However, because | knew she had had a history of ‘mouthing off, | suspended her
for a day”

Donald Luna, the review commission chair, has a similar story: A number of citizens were playing games with an
officer regarding the owner of a car that the officer was trying to have moved: “It’s not my car, it’s his car; no it’s
her car” They also began calling him derogatory names. After an hour of this, someone in the crowd said, “Why
do you have to be such an a-----e?” The exasperated officer answered, “Well, | guess I’'m just an a-----e. Now
move the car” A minister heard the remark and filed a complaint. The commission recommended supervisory
counseling; the chief gave him a 3-day suspension.
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ExHIBIT 2-15. PoLice CIVILIAN « The St. Paul oversight procedure provides no public
INTERNAL AFFAIRS REVIEW COMMISSION forum for individual citizens and ganizations to
1995 BUDGET express complaints and concerns about the police
department’s policies and procedures and officers’
Budget Item Funding Level behavior.
Coordinator’s salary (1/2 time) $18,500
Direct costs 18,660 « Officers are spared having to appear before the com-
commissioner stipends ($50 per meeting) 6,000 mission, but some may feel frustrated that they cannot
consultants to train new commissioners 700 L .
} present their side of the story in person.
business cards 60
independent investi 10,000 . .
e T ——— For further information, contact:
office supplies 200
conference attendance by coordinator 1,500 - .
X - i . William Finney
miscellaneous training (e.g., seminars) by coordinator 200 .
Total $37,160 Chief
St. Raul Police Department
Distinctive features 100 East 11th Street

The two special features of the St. Paul oversight systerr§t' Paul, MN 55101
are the review commission’s inclusion of two active 612-292-3588
police officers from the city and its mandate to recom-

mend discipline. Ruth Siedschlag

Coordinator
« On one hand, some members of the community may Police Cvilian Internal Affairs Review Commission
not see the commission as capable of being obsgecti 100 East 11th Street
because it has two officers as commissioners, is part obt. Paul, MN 55101
the police department, and meets at the police station.612-292-3583
As a result, some citizens may not trust the process.
On the other hand:

~ San Francisco’s Office of Citizen
— Because of who they are and their familiarity with

how officers have been trained, the sworn memberscomplaintS: An IndependeNt
Qf the commi;sion t.en'd tg be tougher than the civiI-Body Investigates Most Citizen
ian members in their findings and recommenda- . .

tions for discipline. Complaints for the Police

— Having two sworn officers on the board reduced Department
friction between citizen kéew advocates and the
police union and other officers when the board WaSBackground

being planned and in its subsequent operation. In 1982, the San Francisco City/County Board of

« There are no disputes over gaining access to IA reportSUPervisors put the Office of Citizen Complaints (OCC)

in a timely ishion because the commission is internal ©N the ballot as a voter initiative after a series of police
to the department. clubbings of demonstrators led to pressure for a citizen

oversight procedure from liberal organizations and histori-
+ Although the chief is not obligated to follow the com-  cally discriminated-against communities, including the
mission’s disciplinary recommendations, the commis- departmens own African-American Officers for Justice.
sion’s ability to provide disciplinary advice allows the A police commission, consisting of five members appoint-
chief to learn hav community representatives view each ed by the mayor, supervises both OCC and the police
officer’s misconduct and to impose punishment, if he sodepartmentThe commission hires the chief and OCC
chooses, that reflects these representatives’ concerns. director.The commission or the mayor may remove
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THUMBNAIL SKETCH:
SAN FRANCISCO

Model: citizens investigate (type 1)
Jurisdiction: San Francisco
Population: 735,315

Government: strong mayor, city/county Board of
Supervisors

Appointment of chief: police commission (appointed
by the mayor) appoints, commission or mayor may
remove

Sworn officers: 2,100
Oversight funding: $2,198,778
Oversight staff: 30 full time

An independent Office of Citizen Complaints
(OCC), with |5 full-time investigators, investigates
most citizen complaints against the San Francisco
Police Department and prepares findings. If the
department’s internal affairs division agrees with the
OCC finding, the case usually receives a chief’s
hearing at which the assistant chief presides. An
OCC attorney prosecutes the case.The assistant
chief typically approves the finding and metes out
discipline subject to the chief’s approval. The police
commission holds an administrative trial for cases
of alleged serious misconduct at which an OCC
attorney again acts as the prosecutor. OCC also
provides policy recommendations to the depart-
ment, arranges for mediation, and provides early
warning system data.

the chief. Only the commission may remove the OCC
director

OCC received 1,126 new complaints in 1997. Of 983
cases closed in 1990CC sustained one or more allega-
tions in 100 cases, or 10 percent. In 1997, OCC held
more than 50 hearings at the ctidével and prosecuted
6 cases before the police commission.

OVERSIGHT PROCEDURES

The complaint filing process

Exhibit 2—-16 diagrams the civilian oversight process in
San Francisco. The following text describes each step in
the process.

Intake

The police department’s internal affairs division (techni-
cally called the Management Control Division) alone
investigates complaints brought by officers against each
other and incidents involving off-duty officers and
nonsworn personnel. Internal affairs and OCC both
investigate cases involving use of a firearm. OCC alone
investigates cases citizens initiate alleging misconduct—
or failure to perform a duty—by on-duty officers.

Internal affairs sergeants offer to help citizens who appear
at the police station tdllfout the complaint intake form

and forward it to OCC, but more than half of these citizens
choose to go to OCC (a 15-minute walk from police head-
quarters) to fill out the form. Complainants also may tele-
phone, mail, or fax their complaint to OCC. Of the 1,126
complaints OCC receéd in 1997, 43 percent were

made in person, 23 percent by phone, 21 percent by mail,
5 percent at the police department, and 6 percent by other
means. Organizations filed 24 of the complaints in 1997
(see “Organizations May File Complaints”).

When a complainant appears in person, the receptionist
asks the person tdlfout an intake form. The reception-
ist calls the intake investigator for the day (each investi-
gator generally does intaké.1o 2 days a month) or, if

he or she is busy or on break, the backup intake investi-
gator (who is the following day’s intake investigator). If
the citizen telephones tde a complaint, the receptionist
may refer the call to an investigator and generally mails
the person the intake form to complete and mail back.
After OCC has received the form, an investigator tele-
phones the complainant and conducts a telephone inter-
view or arranges to interview the citizen in person.

In serious cases, OCC makes an investigator available
24 hours a day, 7 days a week.

The initial interview with the complainant

California State law and the police commission prohibit
revealing any information about a complaint to the pub-
lic unless the case is heard by the police commission
(see “Police commission hearingsi page 59). The
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investigator therefore tells the citizen the complaint will beBecause investigators can log onto the police depart-
kept confidential unless the person makes it public. As a ment's computer, they can find the computer-aided dis-

result, the investigator cannot locate or interview witnessegatch data during the interview to identify which officers
were at the scene as well as to download the incident

by telling people about the complaint unless the com-
report. Investigators also review the pertinent general

plainant agrees to their being told about the complaint.

E: APPROACHES

ExHIBIT 2-16. SAN FRANCISCO’S OVERSIGHT PROCESS

AND

IMPLEMENTATION
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ORGANIZATIONS MAY FILE COMPLAINTS

The San Francisco Bay Area chapter of the National Lawyers Guild provided legal support for a demonstration in
1997 on the anniversary of the Rodney King beating in Los Angeles. After the demonstration, the guild mailed a com-
plaint to OCC alleging that police officers arrested demonstrators who followed instructions to get onto the sidewalk
along with demonstrators who refused to move. OCC investigated the incident and notified the guild that it had not
sustained the allegation. In the meantime, the guild had received a positive judgment in small claims court for false
arrest and was awarded damages. Based on these new developments, the guild asked OCC to reopen the case, but
the oversight body denied the request because the director believed that a videotape clearly documented the demon-
strators to be in the wrong and that the OCC finding was therefore not in error. In addition, OCC determined that it

had investigated the case fully and was given no new evidence that would merit granting the appeal.
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CHAPTER 2: CASE STUDIES OF NINE OVERSIGHT PROCEDURES

orders and department bulletins to determine whether thattend and answer questions at an OCC interview. If an
officers may have violated department policy. officer ignores the request after investigation by internal

) ) ) __ affairs, the department generally handles a first violation
Investigators tape record all interviews except when Citi- \;ith an admonishment. the second with a reprimand, and
zen informants refuse to serve as witnesses. The typicalihe third with a 1-day suspension.

interview lasts 15 minutes to 1 hour. OCC gives the com-

plainant a copy of the complaint form and sends anotherinvestigators generally prepare questions in advance and
copy to each named officer providing notification of the follow written guidelines in their initial questioning of
allegations as required by State law. OCC sends a copy swbject officers. A union representative often comes to
the officer's commanding officer and to internal affairs. the interview with the officer. During the interview, some

(See “Added Allegations.”) union representatives raise objections for the record, which
the investigator has no authority to rule on. Objections

The officer interview may be resolved later at a chief’s hearing or police com-

The investigator develops an investigation plan that mission hearing (see “Police commission hearings” on

includes interviewing the involved officer(s) and any wit- page 59) if an allgation has been sustained.

nesses and reviewing available written documents. The

plan may also include collectingidence, such as visit-  Findings

ing the scene of the incident, photographing vehicles, an@ihe investigator writes a report presenting the results of

using the police departmesithhoto lab to take pictures  the investigation and the factual basis for each recom-

of injured complainants. mended finding. After review by one of three senior OCC
investigators, Mary Dunlap, the OCC director, reviews

Investigators interview officers after they have collected . fije. Findings are based on a preponderance of the

sufficient evidence to determine the best questions to askijence. Although the city charter gives OCC the power

Investigators may not sustain a case without interviewingq recommend specific discipline, it generally does not;

the officer in person. It is a violation of police depart- 5 can influence the severity of the punishment by rec-

ment general orders for subject officers to refuse to ommending that the police commission—uwith its author-
ity to provide the most severe sanctions (see “Police
commission hearingsin page 59)—hear a case.

“ADDED ALLEGATIONS”’

Office administrative staff prepare and mail letters con-

After explaining the complaint process and asking taining preliminary findings to each complainant and
about the incident, the investigator also asks the citi- named dicer. Either party may request an investigative
zen questions designed to determine whether the hearing with an independent hearing officer granted at
subject officer(s) engaged in misconduct that the com- the discretion of the OCC director. OCC received 76
plainant may not have identified or been aware of— requests for investigative hearings in 1997, granted 12,
for example, the investigator may ask, “Did the officer and held 7 in 1997 and 5 in 1998.

search your pockets or just do a pat search?” A juve- ) o

nile might be asked, “When you were taken to the Internal affairs division

station, were you cuffed to a bench? For how long?” If an allegation is sustained, OCC sends the case report
If the complainant is a woman, she might be asked, containing a summary of the relevant evidence and law to
“Were you transported to the station in a van with internal affairs, whose staff decide whether they agree
men in it?” The information the complainant provides with the finding. Internal affairs agrees with OCC'’s find-
may form the basis for the investigator to charge the ings about 90 percent of the time. When this occurs, an
officer with “added allegations”—misconduct that is IA commanding dicer determines the level of severity
related to the complaint but that the complainant did guided by the departmentisciplinary Penalty &

not mention to OCC. (See chapter 6,“Resolving Referral Guidelinesyhich recommends specific sanctions
Potential Conflicts.”) for specific types of misconduct. The IA officer sends

the finding with the discipline recommendation to the
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Management Control Division commanding officer. If the
commander agrees with the disposition, 1A staff notify

APPROACHES

AND IMPLEMENTATION

there have been instances in which the commission has
ruled on disagreements that the chief and OG@ ha

Prentice Sanders, the assistant chief, of the recommendedked it to resolve.

finding and punishment. With rare exceptions, Sanders
agrees with OCC'’s sustained findings and IA's discipli-
nary recommendation. Internal affairs writes the subject
officer a letter offering the option of “a chief’s hearing”
or acceptance of the stated discipline.

When IA disagrees with an OCC finding, the IA officer
in-charge and the OCC investigator discuss their dis-
agreement. About half the time, they reach a consensus.
When thg fail to reach a consensus, the OCC sustained
disposition with which IA disagrees remains in the offi-
cer’s file, but no discipline is imposed unless the OCC
director asks the chief to submit the case to the police
commission for trialWhen the chief and OCC disagree
on whether disciplinary action is appropriate in a case
that OCC has sustained, the following procedure is used

1. The chief returns the file to the OCC director explain-
ing his disagreement.

The OCC director reopens the investigation, if neces-
sary. If she determines on review that discipline is not
warranted, the matter is closed. If she determines tha
discipline is warranted, she prepares and forwards a
“verified” [i.e., by her] complaint to the chief.

If the chief files the verified complaint with the police
commissionthe commission may elect to hold a hear-
ing on the disciplinary charges against the officer.

If the chief decides not to file the complaint with the
police commissionhe must tell the commission in
writing. After reviewing the chief’s and OCC direc-

When officers in a hostage situation heard the
hostage talr, who was holding a knife to the vic-
tim's throat, say he would kill her, they could have
legally used lethal force. However, an officer threw
his baton instead, hitting the man on the head and
ending the crisis. OCC requested the officer be sus-
pended because department orders prohibit throwing
a batonThe internal affairs division said that using
less-than-lethal force was preferable in the situation
to using lethal force. Because IA and OCC disagreed
on the finding, the police commission heard the
case. The commission refused to sustain the allega-
tion, ruling instead that the department’s policies on
use of batons needed to be changed.

The chief’s hearing

Fred Lau, the current chief of police, delegates the

chief’s hearing to Prentice Sanders, the assistant chief.

However, the chief reviews all of Sanders’ decisions.

Sanders upheld OCC's sustained findings and imposed

piscipline in 74 of 88 chief’s hearings held in 1998.

The Management Control Division schedules and runs the
chiefs hearings with the subject officer, union representa-
tive, and the officer's captain present. An OCC attorney
prosecutes the caskhe union representative gives the
subject officer’s version of the incident and may introduce
evidence exonerating the officer. The captain often gives
an opinion about the case as well. Because of the informal
nature of the chief’s hearing, no sworn testimony is taken,
although Sanders may ask the officer some questions.

tor's decisions, the commission may order the chief t(ﬁbOUt half the time, Sanders makes a disciplinary decision

file the complaint. The commission decides whether
to hold a hearing to try the charges in the complaint
and, if the charges are sustained, to determine the
discipline.

This procedure places the ultimate decision regarding
disciplinary action in the hands of citizens if the police
commission chooses to hear a disputed case.

Although there has been only one instance (still ongoing

at the hearing; the rest of the time, he decides later.
Officers may appeal Sanders’ decision to the police com-
mission if a suspension of at least 1 day is ordered.

Police commission hearings
The police commission hears cases that:

» Subject officers have appealed and the commission
agrees to accept.

)

in which the chief has been obliged to decide whether to* The chief forwards to it.

file a verified complaint with the police commission,

* Involve more than a 10-day suspension.
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» The commission decides to hear because of a conflict on a new policy that includes a review of the number of

between OCC and the chief onirading. complaints against a candidate for FTO but excludes
complaints from more than 5 years previous to the
FTO’s candidacy. The union and police commission
both approved the change. Chapter 3, “Other Oversight
Responsibilities,” identifies additional policy recom-
mendations that OCC has made.

« Involve driving under the influence and domestic vio-
lence (most of which are 1A, not OCC, cases).

The commission holds a formal administrative hearing
to redetermine tharfding, this time at the hearing level
versus OCC'’s investigation level), and to impose pun- "

( g ) P P Mediation

ishment if the commissioners sustain the allegations. . - . .
g OCC provides a mediation option, but few citizens agree

Commissionersiffst conduct a factfinding hearing and .
: . . . to the alternative, apparently because they feel uncom-
then receive and review transcripts of that hearing before

a penalty hearing. At the final administrative hearing, all fortable with the approach. Of the 22 new cases eligible

parties are present. An OCC trial attorney prosecutes thgor mediation in 199716 complainants (and 2 officers)

. . . refused to mediate. Twelve cases were mediated during
case, and the union attorney or privately retained counse . .
. . . the year (including several cases held over from the pre-

defends the officer. After opening statements, there is _ .

) L . . vious year). OCC uses volunteer mediators approved by
direct and cross examination of the parties and W|tnesseah . o

. L the San Francisco Baissociation.

In highly publicized cases, as many as 600 people have

shown up to observe. Early warning system

Commissioners, who deliberate in private, make their ~ Every 3 to 6 months, OCC submits a report to the police
determination based on a preponderance ofitiuerce. department and to every commanding officer identifying
The commission’s findings often are unanimous. The  the name and badge numbers of each officer who has
commission can suspend officers for up to 90 days per three or more OCC complaints (excluding unfounded
offense or terminate them. Officers may request a judiciafomplaints) over the previous 6-month period or four or
review to appeal the commission’s decision. Of the 12 More complaints within the year. The report for the first
commission hearings held in 1998, 2 involved OCC half of 1998 identified 78 such officers. The first time
cases. Commissioner hearings are relatively infrequent their name appears, officers are given a performance
because, when officers agree to a suspension or resign review; the second time, getting a promotion and special

rather than be fired, the hearing is canceled. assignments may be in jeopardy (and they cannot be a
field training officer for 5 years).

Other activities

OCC provides the police department with policy recom- Stafﬁng and budget o _ _

department early warning system. ing two practicing trial attorneys) and a total staff of 30.
Proposition Gapproved by San Francisco voters in
Policy recommendations 1995, requires the city to hire one OCC investigator for

OCC submits policy recommendations to IA and include€Vvery 150 police officers (see chapter 4, “Staffing”). As
them in its annual report to the police commission. OCC'sshown in exhibit 2-17, OCC's fiscal year 1998-99
1997 annual report provided 15 policy recommendationsbudget was $2,198,778.

arising out of citizen complaints.

If IA agrees with an OCC policy recommendation, it triesl:)lslc'nctlve features

to negotiate a solution with the OCC director—for exam- The most unusual feature of San Francisco’s oversight
ple, restating an existing policy or requiring additional ~ Process is that an independent body in effect acts as the
training. In 19970CC recommended that officers with police department’s internal affairs unit for citizen com-
complaint records be rejected as field training officers ~ Plaints about police misconduct.

(FTOs). Internal affairs and the department compromised
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ExHIBIT 2=17. OFFICE OF CITIZEN
COMPLAINTS 1998-99 BUDGET

» With the exception of complaints by one officer against
another and incidentsvalving off-duty officers and
nonsworn personnel, OCC alone conducts the San
Francisco Police Department’s investigations involving

APPROACHES

Budget Item Funding Level
Permanent salaries—miscellaneous $1,595,449

Overtime 10,323 .
Mandatory fringe benefits 373,339

Travel 1,500

Training 1,500
Membership fees 450
Professional and specialized services* 7,500

Rents and leases 119,500

Other current expenses 39,602

Materials and supplies 12,493

Other fixed charges 600

Services of other departments 36,522 °
Total $2,198,778
Wtractfees to third parties, such as expert witnesses and translators.

AND IMPLEMENTATION

» OCC's findings cannot be changed by the police depart-

ment; only the police commission can overturn an OCC
finding. The findings go into officers’ files even if the
department refuses to hand out any discipline.

Citizens in San Francisco can make the ultimate deci-
sion on whether an officer is disciplined. If the chief
and OCC director disagree on whether disciplinary
action in a sustained case is appropriatel the chief
decides not to file the case with the police commission
for a judgment, there is a process by which the police
commission may elect to review the case and decide to
hold a trial.

In its investigatory capacity, OCC acts as a neutral
party between the complainant and the polidieat
However, if the case goes to a chief’s or police com-
mission hearing, OCC attorneys prosecute the officer.
This dual role may blur the prograsmnission in fact

or in the public’s and police department’s perception,
resulting in antagonism from some community groups
and the police.

alleged officer misconduct. (The department and OCC For further information, contact:

investigate use of firearms simultaneously and independ-

ently.) This approach may increase the community’s

confdence in the independence of the oversight process.

Some police feel that OCC investigators are not compe-
tent to evaluate their behavior.

» Organizations, not just aggrieved individuals, may—
and frequently hae—filed complaints with OCC.
Allowing organizations to file expands the opportunity
for the community to contribute to the oversight of
police behavior. It may also encourage or enable
groups with political agendas to try to influence the
oversight process.

» Each OCC investigator’s finding is reviewed by as
mary as three supervisors. Trained legal staff review
every sustained case. Multiple reviews increase the
opportunity for quality control. Multiple reviews also
require extra time and expense.

» San Francisco voters approved an initiative that
requires the city to hire one OCGrastigator for every
150 police officers to ensure that there are adequate
staff to address all citizen complaints. The required
ratio also increases program costs.

Mary Dunlap

Director, Office of Citizen Complaints
480 Second Street, Suite 100

San Francisco, CA 94107
415-597-7711

Fred Lau

Chief of Police

San Francisco Police Department
Hall of Justice

850 Bryant Street

San FranciscdCA 94103
415-553-1551

Prentice Sanders

Assistant Chief of Police

San Francisco Police Department
Hall of Justice

850 Bryant StreeRoom 525

San Francisco, CA 94103
415-553-9087
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Tucson’s Dual Oversight System:
A Professional Auditor and a
Citizen Review Board
Collaborate

Background

In 1996, several Tucson police officers were sent to
prison for assault, armed robbery, and child molestation.
As aresult, some citizen groups and complainants' attor-
neys felt the existing police oversight board, established
in 1980, was not adequately supervising police miscon-
duct. In response, the mayor asked the city council’s pub-
lic safety committee to present options to the city council
for new forms of oversight. In March 1997, after intense
debate, the mayor and city council replaced the old board
with a new and more powerful Citizen Police Advisory
Review Board. At the same time, they established a new
position of independent police auditor. The council hired
Liana Perez as the first auditor in July 1997.

From September 1, 1997, through June 30, 1998, 289
citizens contacted Perez. She or her staff answered
questions from 155 of the individuals who called. The
auditor’s office took 96 formal complaints, which Perez
forwarded to the police department for investigation. The
remaining contacts were requests by citizens for Perez to
monitor or review complaints they had filed directly with
the police department. During this 10-month period, she
monitored 63 ongoing investigations.

As explained in the following sections, the auditor and
board have some overlapping responsibilities as well as
different duties.

The independent police auditor

The city manager appoints the auditor to a 4-year renew-
able term. He can dismiss her, however, only with the
approval of six of the seven city council members. The
city manager meets with Perez every 2 weeks, and every
month she submits a performance report to him. The
auditor’s officeis located in city hall.

The auditor’s principal responsibilities are to:

1. Serve as an alternative to the police department for
accepting citizen complaints.

THUMBNAIL SKETCH: TUCSON

Model: citizens review cases (type 2) and audit IA
procedures (type 4)

Jurisdiction: Tucson, Arizona
Population: 449,002

Government: strong city manager, city council, weak
mayor

Appointment of chief: city manager
Sworn officers: 865

Oversight funding: $144,150 for the auditor, none
for the board

Paid oversight staff: two full time

Tucson has both a full-time professional police audi-
tor and a volunteer citizen review board. Both the
Independent Police Auditor, appointed by the city
manager; and a seven-member Citizen Police Advisory
Review Board, appointed by the mayor and the city
council, independently review completed IA investiga-
tions for thoroughness and fairness, and both make
policy and procedure recommendations to the police
department. The auditor also reviews cases when citi-
zens appeal an IA finding, and she sits in on selected
IA interviews to monitor the investigation process.
The board acts as a pipeline for transmitting general
community complaints to the police department.
There has been no duplication of effort because the
board typically asks the auditor to examine the cases
it wants reviewed, and the auditor regularly attends
and gives reports of her activities at board meetings.

. Monitor ongoing investigations as needed by sitting

in on internal affairs interviews.

. Proactively audit—that is, reviev—completed |A

investigations of citizen complaints for fairness and
thoroughness.

. Review cases in which a citizen expresses dissatisfac-

tion with the police department’s resolution of a
complaint.



I ntake

The auditor’s full-time customer service representative
accepts complaints in person, in writing, by facsimile, or
by telephone. Citizen review board members (see
“Citizen Police Advisory Review Board” on page 65),
city council members, and community groups refer com-
plainants to the auditor. The auditor forwards complaints
to the police department’s internal affairs bureau.

Monitoring

Exhibit 2-18 shows the auditing process and its relation-
ship to the citizen review board. As shown, every week
the police department forwards a list of new complaints
to Liana Perez with the subject officers’ names so she can
decide whether to sit in on any IA interviews before the
investigations have been completed. Perez monitors seri-
ous cases involving allegations of use of excessive force.
She monitors other cases based on:

1. Random selection.
2. A citizen's request that she attend.
3. A request from the citizen review board to attend.

Sometimes Perez attends the interviews to make the com-
plainant feel more comfortable—for example, if afemale
complainant wants another woman with her—or if a
complainant feels he or she will be unable to articulate
the complaint during a police interrogation. Perez sat in
on one investigation when awoman came to her with a
complaint that involved severa officers. Because Perez
knew that the officers’ statements would be critical to a
fair determination of responsibility, she wanted to ensure
that each officer would be interviewed immediately after
the other so they could not compare stories.

The city ordinance specifies that the auditor “cannot
guestion witnesses but may suggest questions to be

ExHIBIT 2-18. CiTiZzEN OVERSIGHT PROCESS IN TUCSON

City manager

Independent police auditor

City council/mayor

Citizen Police Advisory Review Board

I
v L 4

Y A Y

Complainants have
5 minutes to explain

complaint or to
appeal IA finding >
or auditor’s review

l ¢ A

A\ 2 L4
Forwards to police
department
\ 4 v v
May sit in on 1A Captains
interviews [~ | investigates investigate
y \ A A
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asked” by IA investigators (See “An Officer's View of the
Auditor’s Monitoring Activity”). Typicaly, Perez waits
for a pause in the questioning and then says she has a
question, such as, “I'd like him to clarify where he was
standing when. . . .” The investigator then repeats the
guestion to the subject officer or witness. Some |A inves-
tigators permit Perez to ask questions only at the end of
each interrogation; others alow questions during the
interview. Some investigators allow her to ask questions
directly of the subject officer or witness.

The auditing process

Perez audits a random sample of completed investiga-
tions and all cases involving allegations of excessive
force. The police department must comply if she requests
additional investigation in a case. The auditor may also
speak directly with civilian witnesses regarding the fair-
ness and completeness of investigations.

The auditor does not sustain or disapprove of 1A find-
ings, and she does not make disciplinary recommenda
tions. Instead, she reports on whether the investigation
was fair and thorough. In effect, the auditor reviews |A’'s
performance, not subject officers’ behavior.

Perez has not had to talk with the chief or city manager
to resolve a disagreement with |A. She did send back
acase that 1A did not sustain because she felt the investi-
gating supervisor had disregarded key evidence

implicating an officer. Internal affairs conducted addi-
tional interviews and sustained the allegations.

Other activities

Perez looks for patterns of complaints in her audits and
telephones the |A commander if she finds a need for
improvement. Perez expressed concern about supervisors
repeatedly overlooking previous complaints against indi-
vidua officersin deciding on discipline. As a result, the
department formed, and invited her to participate on, a
task force to examine how discipline was being meted
out and how previous complaints should fit into the dis-
ciplinary decision. If the chief refuses to implement a
policy recommendation, the auditor can appeal the
refusal to the city manager, to whom both she and

the chief report.

In fiscal year 1997-98, Perez arranged for four cases to be
settled through informal mediation because the citizens did
not want to file formal complaints but did want to express
an objection to an officer’s behavior. Perez brought the
parties together and mediated the disagreements herself.

Staffing and budget

The auditor’s office includes two full-time staff: Perez
and an administrative assistant who takes citizens' initia
complaints and has the authority to audit completed
investigations.

AN OFFICER’S VIEW OF THE AUDITOR’S MONITORING ACTIVITY

The uncle of a suspect an officer had arrested filed a complaint with IA claiming the officer needlessly pointed a
gun at him. The assigned IA investigator told the officer there would be an investigation and that Liana Perez, the
auditor, would be present. The investigator told him Perez would have questions but the investigator would
repeat the questions to the officer, who should then direct his answers back to the IA investigator, not to the
auditor. Just before the interview, the union representative also told the officer to wait for the investigator to

repeat each of the auditor’s questions.

Perez asked several questions through the investigator to get a clear picture of what happened. The officer had
been part of a team doing a high-risk stop of a homicide suspect who turned out to be the suspect’s lookalike
brother. Because five members of the department’s gang intelligence unit had been involved in the incident, some
of Perez’ questions were designed to determine when each one arrived, where they were positioned, and what
they did. Her goal was to determine whether any of the officers had seen the subject officer point the gun but
had not admitted to it in their reports. Perez also asked questions to determine how far the subject officer was
from the uncle, where the officer was going to secure the weapon (which belonged to the suspect), and whether
there were any physical barriers to a clear view between the officer and the uncle. |A exonerated the officer.



Exhibit 2—19 shows the auditor’s budget for fiscal year
1997-98—when the office was created—and for
1998-99. As shown, the startup budget was $144,150,
with almost 68 percent allocated to staff salaries. In addi-
tion, $37,400 were allocated for what are likely to be
one-time expenses, such as the purchase of office furni-
ture and computer equipment and software. As aresult,
the requested 1998-99 budget is only $118,710, with
87 percent allocated to staff salaries.

Citizen Police Advisory Review Board

The Citizen Police Advisory Review Board has seven
voting members. It aso has seven nonvoting members—
four community advocate members and one member
each appointed by the city manager’s office, police
department, and police union. The board elected
Suzanne Elefante as its first chairperson.

Board operations
As shown in exhibit 2-18, the city ordinance authorizes
the board to:

1. Refer citizens who wish to file complaints to the
auditor and the police department.

2. Reguest the auditor to monitor a particular case and
present her findings.

3. Ask the police department to review a completed case.

4. Review completed A investigations itself for fairness
and thoroughness.

The board spent most of 199798 getting organized,
including developing its procedures, establishing
subcommittees, and training board members.

I ntake

About eight citizens a month call their council representa-
tives to complain about alleged police misconduct. Most
council members give them the name and telephone num-
ber of the member of the review board whom they have
appointed along with the auditor’s telephone number.
Board members, in turn, typically refer complainants to the
auditor because the citizens are usually already unhappy
with the |A investigation. When citizens file a complaint
with the board, not with an individual member, Suzanne
Elefante checks to see whether Liana Perez is dready

ExHIBIT 2=19.TucsoN INDEPENDENT POLICE
AUDITOR BUDGETS FOR FiscAL YEARS
1997-98 AND 1998-99

1997/1998 1998/1999
Expenditure (adopted) (requested)
Salaries $77,220 $84,680
Fringe benefits 20,120 18,830
Public liability insurance 820 490
Office supplies 1,280 1,200
Hazardous waste insurance 50 60
Remodeling 20,000 500
Telephone 3,760 3,800
Duplication 3,500 3,500
Office furniture 5,000 1,000
Computers 7,000 0
Software 5,400 600
Maintenance of office equipment 0 180
Information technology 0 1,000
Memberships 0 350
Miscellaneous - 1,020
Conference fees - 1,500
Total $144,150 $118,710

auditing the case. If she is, Elefante asks her to report her
findings to the board; if not, Elefante asks her to audit it.

Appeals of completed investigations

Complainants who are dissatisfied with the |A investiga-
tion or the auditor’s review may ask the board to review
their cases. If the board agrees to review the complaint, it
requests and receives |A’'s case files to examine between
meetings. (State law makes | A investigations matters of
public record.) The board may ask Liana Perez to do
additional investigation or answer questions about the
case if the auditor has already audited the case. After
hearing from Perez, the board may recommend a differ-
ent finding to the chief or the city council, but it has no
power to enforce its recommendations.

I nvolvement of the public

The board meets from 6:30 p.m. to 9:00 p.m. the third
Tuesday of the month in the main downtown library. The
city clerk’s office places notices of board and subcommit-
tee meetings in newspapers and in city hall. The meeting
begins with a “call to the audience” for any complaints
and issues, with each person allowed to talk for upto 5
minutes. The board puts issues requiring more attention
on the agenda for a future meeting, including com-
plainants who wish to appeal an |A or auditor finding to
the board. The auditor provides an update on the cases
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she has been receiving and monitoring. The board dis-
cusses other topics, such as the activities of off-duty offi-
cers. A police department |A member attends to answer
guestions about department policies and procedures and
to report on A activities during the previous month.

Other activities

The board may provide recommendations for changesin
department policies and procedures to the chief, the audi-
tor, the city manager, or the mayor and city council.
Based on research by a board subcommittee that found
that 11 of 26 police departments conducted random drug
testing of all officers, the board sent a memo to the chief
recommending random drug testing. The chief has not yet
acted because testing is covered in the labor-management
agreement, and the union is negotiating a new agreement.

Staffing and budget

Each council member appoints one board member for
a4-year term (or until the end of the elected official’s
term). The board reports to the mayor and the city coun-
cil. The city clerk provides staff to type, duplicate, and
disseminate the board’s minutes. There are no other
board expenses.

The relationship between the board and
the auditor

The auditor and board do not officially report to each
other. However, by city ordinance the board:

» Monitors the auditor by examining her monthly
reports and asking her questions during monthly
board meetings.

» May require the auditor to monitor or audit a case
and report on her findings.

* May offer her recommendations.

The auditor and the board both have alegal mandate to
review completed cases, either on their own initiative or
in response to a citizen complaint. There has been no
duplication of effort with reviews of | A investigations
because the board typically asks Perez to audit cases
about which it has a concern and to report back her find-
ings, board members lack the time and expertise to con-
duct more than a few reviews themselves. There also has

been no duplication because Perez has chosen to go to
every board meeting, where board members can routinely
ask for updates on her previous month’s cases and the
results of her monitoring activities.

Both the board and the auditor have made similar policy
or procedure recommendations. For example, an officer
who had had a personal relationship with a citizen took
out arestraining order against the person and observed
while another officer served it. Because there was no
clear department policy prohibiting this specific action,
IA exonerated the officer of the citizen's allegation of
inappropriate behavior. However, after reviewing the
case, both the auditor and the board independently
requested the department to remind officers that they
need to report to the department’s legal department
whenever they are involved in serving arestraining
order in which the officer is a named party.

The auditor handles the day-to-day work of citizen over-
sight, while the board addresses general citizen concerns,
not just complaints about specific acts of alleged miscon-
duct. As aresult, one board member feels “the board acts
as the police department’s eyes and ears for finding out
the community’s concerns about police behavior—it is
the community’s pipeline to the police.” When citizens at
a board meeting expressed concern that there was no ran-
dom drug testing for regular police officers (except for
narcotics officers), the board set up a subcommittee to
research how other police departments conduct random
testing (see “ Other activities” on this page).

Distinctive features

The most unusual feature of the oversight procedure in
Tucson is the use of both a paid, professional auditor and
an independent volunteer citizen review board. (See “San
Jose, California’s, Independent Police Auditor Has Some
Similarities and Differences With Tucson’s Auditor.”)

 According to José Ibarra, a city council member, “The
dual systemis good for constituents because it provides
checks and balances” The board can act as a check on
the auditor by the community to ensure that sheis not
operating as “just another government bureaucrat” rather
than as aneutral but aggressive arbiter of complaints
against the police. The auditor, in turn, provides the
balance of ensuring that citizen complaints receive the



SAN JosE, CALIFORNIA’S, INDEPENDENT PoLICE AUDITOR HAS SOME
SIMILARITIES AND DIFFERENCES WITH TUCSON’S AUDITOR

Thirty-six percent of all complainants in San Jose file their cases with an independent police auditor rather than
with the police department. As in Tucson, Teresa Guerrero-Daley, the auditor, forwards the paperwork to the
police department’s internal affairs bureau, which conducts an investigation. The bureau then sends all its materials
on all cases—including those filed directly with the police department—to the auditor. Exchange of information is
simplified because the two agencies share a common computerized database.

Guerrero-Daley examines the case files for thoroughness and fairness, and she can request further investigation if
she is not satisfied with a finding. She monitors selected cases by sitting in on interviews or going to the scene of
the alleged incident. She becomes involved in all use-of-force cases. As can Liana Perez in Tucson, Guerrero-Daley
can require the IA investigators to ask questions she may have of complainants and officers during interviews.

Command staff, not |A staff, determine a disposition after the investigation. Complainants who disagree with the
finding or disposition may appeal to the auditor, who will review the case. If Guerrero-Daley disagrees with the
disposition, she sends a memo to the chief. On the few occasions each year when she and the chief disagree, they
meet together with the city manager (who appoints the chief) to reach a consensus. Guerrero-Daley can make
specific recommendations for training as well as for changes in policy and duty manuals. The chief has adopted 90
percent of her recommendations.

With a staff of four professionals, the auditor’s office has a budget of $320,000. There is no citizen review board in
San Jose. Other cities with auditors—located primarily on the West Coast—include Seattle and Los Angeles. The
Charlotte-Mecklenburg Police Department in North Carolina, on its own initiative, hired a private accounting firm
to audit and recommend improvements to its complaints process.*

* See Walker, Sam, “New Directions in Citizen Oversight: The Auditor Approach to Handling Citizen Complaints,” in Problem-Oriented Policing:
Crime-Specific Problems, Critical Issues and Making POP Work, ed.Tara O’Connor Shelley and Anne C. Grant, Washington, D.C.: Police Executive
Research Forum, 1998: 161-178.

concentrated and skilled attention that the board does — The board enables community representatives to
not have the time or expertise to provide. The dual sys- offer the lay perspective of the citizen regarding 1A
tem also provides a check and balance in the sense that investigations of alleged police misconduct, while
citizens can seek help from one office if they are dissat- the auditor’s office makes it possible for a profes-
isfied with the other office's response. This may moti- sional investigator to examine the department’s
vate each office to do an especially good job so that it investigations of alleged misconduct.

is not second guessed by the other. ) ) ) o
— The board provides a public forum in which citizens

The auditor and board complement each other in some can express general concerns about the department,
respects. while the auditor can address dissatisfaction citizens

have about how A handled specific complaints.
— The board provides for direct citizen involvement

in police oversight, while the auditor represents — When the auditor and board agree on a recom-
city government. According to Capt. George mended policy or procedure change, the recom-
Stoner, commander of the IA unit, “The dua