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Introduction

Over the past 20 years, tremendous strides have been achieved in understanding the brain generally,
and in particular the aging brain,* with implications for decisional capacity.? The law presumes that
adults have decisional capacity, although this presumption can be rebutted. At times, individuals,
organizations, or government entities challenge the validity of an individual’s actions based on
allegations that the person lacked the decision-making capacity to take the action in question (e.g.,
executing a will). Determining whether someone has decisional capacity is informed by a capacity
assessment. Capacity assessments are assessments of a person’s ability to perform certain tasks or to
make certain decisions.® These decisions may be central to a determination in a criminal or civil dispute.
Assessment of capacity combines the disciplines of law, psychology, medicine, and ethics.* Approaches
to capacity assessment continue to evolve. Discussions of when capacity should even be questioned,
the impact of evaluating capacity on the individuals involved, and enhancing decision supports have
become more prominent and nuanced in recent years.

Every day the lives of older adults are profoundly and negatively impacted in both the criminal and civil
justice systems based on mistaken assumptions and inadequate assessments of their capacity to make
decisions for themselves. To raise awareness of these issues, the Elder Justice Initiative hosted the Elder
Justice Decision-Making Capacity Symposium: The Role of Decision-Making Capacity in Elder Justice
Cases that Reach Civil and Criminal Courts, a virtual Symposium, April 19-21, 2022. Attended by more
than 1500 elder justice professionals from all 50 states and the District of Columbia, the symposium
addressed access to justice issues for older adults when elder abuse cases involve possible diminished
decision-making capacity. There was a rich agenda with 20 speakers (see biographical sketches) over the
three days. Information and resources related to the symposium can be found on the Elder Justice
Website’s Symposium page.

The Elder Justice Initiative developed this Resource Guide as a companion piece to the Symposium. It is
a compilation of relevant materials from numerous sources. It is not intended to be exhaustive, but to
provide a broad spectrum of information of interest to elder justice professionals and clinicians® in the
context of decision-making capacity.

A legend for all acronyms and abbreviations used in this Resource Guide is in Appendix A.
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Basic Concepts

Purpose of Capacity Assessments

Capacity assessments have different purposes and may inform clinical and legal decision making.
Relatively few disputes about a person’s capacity reach the courts. However, because an individual’s
decision-making capacity can have a critical impact on the outcome of a court case, it was the focus of
the Department of Justice’s symposium and this accompanying Resource Guide.

Defining Clinical vs. Legal Decision-Making Capacity

The concept of decision-making capacity is based on Applebaum and Grisso’s (1988)° four-prong model
stipulating that for a decision to be valid the examinee® must have the ability to 1) understand, 2)
appreciate, 3) reason, and 4) communicate a choice.

Clinical Capacity, as used here, refers to the functional determination by a clinician of whether an
individual has the ability to adequately make a specific decision.” Decision-making capacity involves the
ability to take in information, understand the ramifications of that information through appreciation and
reasoning, and then use that information to make a rational, self-interested decision® that is consistent
with their goals. Clinical capacity alone does not change the legal status of an individual. ®

Legal Capacity'® is concerned with an individual’s ability to undertake and complete a specific task
and/or to make a particular situational decision which is recognized at law.!! Legal decisional capacity is
a legal determination by the court as to whether diminished capacity limits a person’s ability to make a
legally relevant decision or action.'? The court may consider a clinical capacity assessment as evidence. A
legal determination of incapacity may change the legal status of an individual and provides a trigger for
state actions to limit the individual’s right to make decisions for themselves.’® It may also undermine
some forms of consent in criminal cases.*

Clinical Legal

. - T e ot
One key difference between clinical and legal capacity is i i
that clinical capacity lies on a continuum based on the Hascapacity s capacty
strengths and weaknesses of a person’s decision-making
ability whereas legal capacity is generally dichotomous®® Dimires
(e.g., “has capacity” or “lacks capacity” to make a type of
decision or perform a type of act).!®

Lacks capacity Lacks capacityf
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10 Things Everyone Should Know about Decision-Making Capacity

There are multiple misconceptions about decision-making capacity.’” Below is a list of key points about
decision-making capacity that everyone should know.

1. Adults are presumed to have decision-making capacity.'®

! Note that for expediency this Resource Guide uses the term examinee when referring to individuals whose
decision-making capacity is being assessed.
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2. Decision-making capacity is decision specific (i.e., always ask “capacity for what?”), therefore, a
person can have capacity in one domain but not another.

3. Decision-making capacity may fluctuate with time and context (e.g., complexity of the decision,
consequences of the decision).?

4. Decision-making capacity can be stable or change over time (i.e., diminished decision-making
capacity may be temporary, reversable, or progressive).?

5. Because decision-making capacity is domain-specific, assessment techniques differ depending
on the domain of capacity being assessed (i.e., no one-size-fits-all approach will accurately
provide a basis for determining a person’s capacity). 2

6. Having decision-making capacity is more than simply being “alert and oriented”, although being
alert and oriented may be a component of capacity.

7. Decision-making capacity is not determined by the mere presence of dementia or other mental
disorder, although these conditions can compromise someone’s decision-making capacity. 23

8. A determination of decision-making capacity should not be based solely upon interviews or
tests,?* as these approaches typically do not assess a person’s functional skills.?®

9. A determination regarding decision-making capacity should never be based on the outcome of a
single test or tool,?® including the Mini Mental Status Examination (MMSE).?’

10. Diminished decision-making capacity is not an element of undue influence. A person can have
intact decision-making capacity and still be unduly influenced.?®

Types of Decision-Making Capacity Issues that Reach the Courts

There are multiple types of decision-making capacity with relevance to the courts. The following lists
are illustrative and not exhaustive.

In the Criminal Context

e (Capacity to consent to a sex act

e Capacity to make a gift or transfer wealth

e (Capacity to refuse personal in-home care offered by a caregiver

e Testimonial capacity (capacity to testify, sometimes referred to as competency to testify)?

In the Civil Context

e (Capacity to live independently (the capacity to manage or arrange assistance with all personal
affairs)

e (Capacity to accept or refuse services offered by Adult Protective Services (APS)

e Capacity to identify and select a surrogate decision-maker (e.g., POA3°, POLST, Advanced
Directive)

e Contractual capacity

e Donative (gift-giving) capacity

e Financial capacity (the capacity to manage financial affairs and/or make financial decisions)>!

e Capacity to make healthcare decisions®?

e Testamentary capacity (capacity to make a will)3
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In the guardianship context, the past few decades have seen a change in the concept of decision-making
capacity from a global concept to a domain-specific conceptualization. Pursuant to state law and current
concepts, courts are no longer tasked with asking “Does this person have capacity”, but rather, “Does
this person have capacity to ...?"” There is also greater recognition that diminished capacity may affect
other types of civil and criminal cases.

Here are some other domains of capacity with less relevance to the courts:

e (Capacity to consent to or refuse participation in research
e Driving capacity3
e Voting capacity®

Scholars have noted a lack of data and research in the realm of decision-making capacity assessment3®
as well as decision-making capacity more broadly. There has been considerably more research on the
following domains of decision-making capacity than on other domains:*’

e Treatment consent capacity

o Testamentary capacity

e Financial capacity

® Research participation (consent)
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Understanding Decision-Making Capacity Assessments
To facilitate elder justice professionals’ understanding of capacity assessments, this section
provides an overview of various aspects of capacity assessment.38

Forensic Evaluation

It is important to understand how a decision-making capacity assessment for a court proceeding
(forensic evaluation) differs from an evaluation that takes places for the purpose of treatment planning.
Learn about forensic evaluation in Appendix B.

Professionals who Assess Capacity

There is no consensus on which professionals are most qualified to conduct capacity assessments. 3
Clinicians in many professions conduct capacity assessments as described in Table 1.%° In some
situations, such as guardianship, state statute stipulates who is qualified to conduct the capacity
assessment that the court will consider. However, for most types of court cases or legal issues involving
decision-making capacity, there is no guidance on who should perform a capacity assessment.

Table 1. Professionals who Might Assess Decision-Making Capacity

Professional Role Defined

Primary Care Physician, Board-certified MD or Doctor of Osteopathic Medicine (DO) trained in the

Internist, Family recognition and treatment of acute and chronic illnesses in patients
Physician across the lifespan.
Geriatrician MD or DO who specializes in the health of and the diagnosis and

treatment of diseases and conditions of older adults including dementia.
Board Certified.

Geropsychiatrist A psychiatrist (MD or DO) who specializes in the diagnosis and treatment
of mental illness and mental conditions of older adults. Board Certified.

Neurologist MD or DO who specializes in the diagnosis and treatment of disease of
the nervous system; often called on to diagnose dementia. Board
Certified.

Neuropsychologist A clinical psychologist (PhD or PsyD) with specialized training in the use of

standardized tests for the assessment, diagnosis, and treatment of
examinees with cognitive, neurologic, medical, developmental, or
psychiatric disorders, particularly brain/behavior relationships. May be
Board Certified.
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Geropsychologist* A clinical psychologist (PhD or PsyD) with specialized training in the
mental health of older adults; focuses on the cognitive, behavioral, and
developmental changes that accompany aging. May be Board Certified.

Forensic Psychologist A clinical psychologist (PhD or PsyD) who utilizes data from tests and
collateral sources to provide the court with information relevant to a
legal dispute. May be Board Certified.

Forensic Psychiatrist A psychiatrist (MD or DO) who has additional training in the application of
law to psychiatry.

Psychologist A clinician (PhD or PsyD) who specializes in the study of mind and
behavior or in the assessment and treatment of mental, emotional, and
behavioral disorders.*?

Forensic A clinical neuropsychologist (PhD or PsyD) who utilizes data from a
Neuropsychologist neuropsychological evaluation to provide the court with information

relevant to a legal dispute.®®

Licensed Social Worker A licensed social worker (MSW, PhD, DSW) clinically trained to practice
social work, including the biopsychosocial assessment and treatment of
mental, emotional, and behavioral disorders.

Multidisciplinary A team made up of professionals from different disciplines (e.g.,
Assessment Team medicine, psychology, social work) who work together to assess an
individual whose decision-making capacity is in dispute. In Kentucky, for
example, an Interdisciplinary Team (IDT) consists of a physician who will
do the medical evaluation, a psychologist who will assess mental capacity,
and a social worker who will review the individual’s social environment
and ability to function.*

Interview Questions When Selecting a Clinician

An academic degree does not necessarily convey whether the clinician is qualified to conduct a decision-
making capacity assessment. Therefore, when looking for such a clinician, consider asking questions
about the clinician’s qualifications and experience, such as:*

e How long have you conducted such assessments of decision-making capacity?

e Have you had any training in assessing decision-making capacity of older adults?

e How many older adults have you assessed for this type of capacity?

e What assessment approach and tools do you generally use?

e What is your experience working with and writing reports for the courts?

e How many visits with the examinee are usually required and of what duration is each?

e Do you have any professional references or sample redacted reports that you could
provide?
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Contents of the Referral Letter for a Decision-Making Capacity Assessment

At times, the clinician will not meet with the entity or person requesting the capacity assessment, but
rather will receive a referral letter. Referrals for capacity assessments typically originate from lawyers,
social services, family, and medical professionals.*® The referral letter is a critical piece of the capacity
evaluation process because it communicates basic information about the examinee and what the
referring party needs to know. To ensure clear communication between the requester and the
examiner, the requester should consider addressing the following with the examiner: %

e The examinee’s hame, age, gender, residence, ethnicity, and primary language (if not English).*®

e The purpose of the referral, including the type of capacity (or capacities) at issue.

o The relevant legal standard(s).

e Whether the examinee has been ordered by the court or is compelled by law to participate.*

e The party responsible for payment for the evaluation.

o The person responsible for contacting the examinee to schedule the assessment, where the
assessment will take place, and the deadline for making the initial contact.

e  Whether the examinee or authorized person has signed releases allowing the clinician access to
all needed records.*®

e  Whether the examinee has any impairments (e.g., visual, inability to write due to a stroke) that
necessitate accommodations or that could impact testing.>!

e The examinee’s medical history, medications (prescription, over the counter, and as needed),
treating physicians, current disabilities, and any mental health factors involved (if known).

e The examinee’s living situation; family make-up and contacts; social networks; and a list of
people who could serve as collateral interviews.

e Any environmental or social factors of which the examiner should be aware.

e Direction as to whether the examiner should provide a written report.>?

e Direction as to whether the examiner should provide an opinion as to whether the individual has
decision-making capacity in a particular domain.>?

e Relevant due dates.

e Who should receive any report that may be written, including names and addresses.

Components of a Typical Decision-Making Capacity Assessment

Decision-making capacity and the factors that are assessed as part of a capacity assessment are tailored
to the examinee and examination. However, there are factors that most clinicians will address as part of
a decision-making capacity assessment. Examiners typically will: >*

o Seek to understand (or clarify) the referral question.

e Know the legal standard.

e Conduct a thorough clinical interview with the examinee.

e Collect collateral information from multiple sources (e.g., interviews, depositions, affidavits).

e Engage in a record review (e.g., medical records, financial, education record, employment, and
other relevant documents).

e Consider relevant medical factors.
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e Assess the examinee’s cognitive (including executive functioning®), emotional, and behavioral
functioning.

e Assess the examinee’s functional abilities.

e Consider the examinee’s values as they may affect his or her decision-making.>®

e Assess for and identify any risk conditions and how any risk might be mitigated.

e Identify retained capacities.

e Identify supports that are in place.

e Identify any steps to enhance capacity.

e Make a clinical judgment of capacity (not a legal determination of capacity).

Retrospective Decision-Making Capacity Assessments

There are times when a clinician is asked to opine about the decision-making capacity of an individual at
some point in the past (e.g., 2 months or 2 years prior to the evaluation), when the transaction or
alleged crime occurred, whether the victim is alive or deceased.®” In theory, a retrospective capacity
assessment can be done, but it depends heavily upon the individual circumstances of a case.>® Some
resources addressing retrospective capacity assessment include:

Cognitive Capacity and Consent (11-minute video, EJI)

The Prosecutor’s Resource: Elder Abuse (Aequitas, 2017)

Prosecuting Elder Abuse Cases: Basic Tools and Strategies (NCSC, 2012)

Mart, E. G., & Alban, A D. (2011). The practical assessment of testamentary capacity and undue
influence in the elderly. Sarasota, FL: Professional Resource Press.

Shulman, K., Herrmann, N., Peglar, H., Dochylo, D., Burns, C., & Peisah, C. (2021). The role of the
medical expert in the retrospective assessment of testamentary capacity. The Canadian Journal
of Psychiatry, 66(3), 255-261.

Instruments Used in a Capacity Assessment

When assessing decision-making capacity, examiners consider information from multiple
sources. In some cases, examiners may employ tests (although assessments of capacity should
never be based on test results alone). As part of an assessment, however, clinicians use a range
of instruments.>® Mart and Alban (2011) assert that “Test selection is in large part a matter of
professional judgement and personal taste.”®® Typically instruments have relevance for specific
types of decision-making capacity. For a list of instruments used to assess various domains of
decision-making capacity, see Appendix C.

The Basis of Clinical Judgments

Factors that contribute to clinical judgments of decision-making capacity include: 5!
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e The examinee’s understanding of the situation and issue(s).

e The examinee’s ability to generate various courses of action, provide rational reasons for various
courses of action, and appraise advantages and disadvantages associated with different courses
of action.

e The presence or absence of emotional, behavioral or cognitive impairments that may
compromise the examinee’s decision-making capacity in some way.

e The examinee’s ability to make a reasoned and rational choice free from impairment and undue
influence.

o Whether the examinee’s state at the time of interest reflects some change in functioning.

e The examinee’s decision-making process (the clinician’s judgment about the examinee’s
decision-making capacity decision should not be based on cultural or personal values, political or
religious beliefs etc., but rather, the quality of the examinee’s decision-making process).®?

What to Look for in an Evaluation Report

Clinicians must avoid jargon and strive to use language, terms, and concepts that legal professionals can
understand. Each evaluation report will be unique in some way, but there are some common
elements: %

e A description of when and where the evaluation took place.

e How much time the examiner spent with the examinee.

e A statement describing the consent/notification process and the examinee’s understanding of it.

e Relevant demographic information.

e Any aspects of the evaluation that limited the examiner’s ability to offer opinions.®*

e Sources of information that were accessed, reviewed (collateral data sources, third-party
informants, relevant records), and those that were sought but not available.

e Alist of tests administered, provision of relevant test scores, a discussion the limitations of any
test that were employed, all using language and concepts that the reader can understand.®

e Arich description of the examinee’s emotional, behavioral, and cognitive functioning (as
opposed to simply providing diagnoses), and how any observed impairments impact the
examinee’s decision-making.

e Adescription of the examinee’s response style® if it is relevant.

e Adiscussion of the examinee’s decision-making abilities.

e Recommendations as to how the examinee’s capacity can be maximized (e.g., by identifying
strategies to reduce risk and/or what supports could be put in place to enhance capacity).

e Discussion of the prognosis, including whether the underlying condition is static or dynamic.

e Discussion of the need for a follow-up evaluation and if so, when.
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Additional Aspects of Decision-making Capacity

Guardianship and Less Restrictive Options

Decision-making capacity is at the heart of court determinations regarding whether a guardian should
be appointed to make decisions on behalf of an individual. For comprehensive information on
guardianship and the way it intersects with decision-making capacity, see the resources listed below.

Whether under guardianship or utilizing alternatives to
guardianship, finding even small ways a person can be involved
in decision-making is important in facilitating feelings of self-
efficacy and preservation of a person’s autonomy.

Guardianship generally:

Guardianship and Supported Decision-Making (ABA COLA)

Guardianship (EJI Guardianship webpage)

State Guardianship Statutes (see statutory reviews section of this Resource Guide)

The Fourth National Guardianship Summit took place in May 2021. Delegates from key stakeholder
organizations approved 22 final recommendations to improve and reform the adult guardianship system
in the United States. The summit recommendations, background papers and concise issue briefs
explore issues that intersect with decision-making capacity concepts, all available here: Fourth National
Guardianship Summit

Resources on Less Restrictive Alternatives to Guardianship

Least Restrictive Alternative References in State Guardianship Statutes (ABA, 2018)

What are less restrictive options to guardianship? (EJI Guardianship webpage)

See Appendix D for a list of alternatives to guardianship

Symposium Resource Guide
13


https://www.americanbar.org/groups/law_aging/resources/guardianship_law_practice/
https://www.justice.gov/elderjustice/guardianship
http://law.syr.edu/uploads/docs/academics/Fourth_National_Guardianship_Summit_-_Adopted_Recommendations_%28May_2021%29.pdf
http://law.syr.edu/academics/conferences-symposia/the-fourth-national-guardianship-summit-autonomy-and-accountability
http://law.syr.edu/academics/conferences-symposia/the-fourth-national-guardianship-summit-autonomy-and-accountability
https://www.americanbar.org/content/dam/aba/administrative/law_aging/06-23-2018-lra-chart-final.pdf
https://www.justice.gov/elderjustice/less-restrictive-options

Elder Justice Court Models and Initiatives

Elder court initiatives across the country are striving to meet the needs of older adults interacting with
the court system. No two models are exactly the same, but most fall into one of three categories: elder
justice centers, elder protection courts, and network collaborations. Generally, elder justice centers
offer wrap-around services including assistance with navigating the court system. Elder justice courts
have a specialized docket designed to serve older adults and accessibility features. Network
collaborations include multidisciplinary teams (MDTs) and other stakeholder collaborations that include
court representatives on the team and provide assistance with court system navigation for older adults.

Information about Specific Elder Justice Courts
Elder Law Court Superior Court of CA, Ventura County

Elder Justice Center Tampa, FL

The Circuit Court of Cook County Elder Justice Center Chicago, IL

Elder Advocacy Program New York, Chautauqua, and Cattaraugus Counties

Nashville’s Family Safety Center and Jean Crowe Advocacy Center Nashville, TN

Elder Courts Resources and Articles

A Multi-Site Assessment of Five Court-Focused Elder Abuse Initiatives

10 Tips on Creating an Elder Court

Elder Protection Courts: Judicial Perspective, Holistic Approach

Court Guide to Effective Collaboration on Elder Abuse

Elder Protection Courts: Responding to the Now, Anticipating the Future

Senior Justice: Elder Courts

Effective Court Practices for Abused Adults

Abused Seniors Turn to Alameda Court for Help

Funding Options for Decision-Making Capacity Assessments

Forensic capacity assessments typically are not Medicare reimbursable.®” There are times when the
capacity assessment initially has a clinical purpose and subsequently becomes relevant for the courts,
and in those situations the assessment might be covered by Medicare or other insurance. However,
often other forms of payment are required.® Possible funding options include:

* An elder abuse multidisciplinary team (MDT) (MDT Locator) may have access to a qualified
clinician and may have funding for capacity assessments.
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http://www.ventura.courts.ca.gov/collaborative-programs.html
https://fljud13.org/CourtPrograms/ElderJusticeCenter.aspx
https://www.cookcountycourt.org/ABOUT-THE-COURT/County-Department/Probate-Division/Elder-Justice-Center-EJC
https://elderjusticeny.org/services/elder-advocacy-program/
https://ofs.nashville.gov/safety-centers-in-nashville/family-safety-center/
https://ofs.nashville.gov/jean-crowe-advocacy-center/
https://www.ojp.gov/pdffiles1/nij/grants/238287.pdf
https://www.eldersandcourts.org/training/10-tips-series
https://www.nawj.org/uploads/files/annual_conference/session_materials/aging/elder_protection_courts.pdf
https://www.eldersandcourts.org/__data/assets/pdf_file/0026/5399/court-collaboration.pdf
https://digitalcommons.unl.edu/cgi/viewcontent.cgi?article=1591&context=ajacourtreview
https://patimes.org/senior-justice-elder-courts/
https://www.courts.ca.gov/documents/EffectiveCourtAbusedEldersMain.pdf
https://archive.calbar.ca.gov/archive/Archive.aspx?articleId=58919&categoryId=58736&month=10&year=2004
https://www.justice.gov/elderjustice/elder-justice-network-locator-map

Victims Of Crime Act (VOCA) and other grant funding may be available for capacity assessments.
For example, capacity assessments for crime victims are Allowable Expenses (see p. 2) under
VOCA as capacity assessments facilitate the provision of victim services and help service
providers and investigators to interact with the victims (working through adult protective
services, law enforcement, prosecutors, MDTs, and other victim serving organizations). Each
state’s VOCA victim assistance program, however, has the discretion to determine how VOCA
Victim Assistance program funding is distributed to different victim service programs.
Individuals interested in VOCA funding are encouraged to contact the state VOCA Victim
Assistance Administrator.
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https://ovc.ojp.gov/program/victims-crime-act-voca-administrators/vocapedia#AllowableExpenses
https://navaa.org/state-administrator-directory/
https://navaa.org/state-administrator-directory/

Statutory Reviews

State Guardianship Statutes

Capacity Definition & Initiation of Guardianship Proceedings (ABA COLA, 2020)

Role of Clinical Evaluation Professionals in Adult Guardianship Proceedings: Survey of State Statutes
(ABA COLA, 2016)

Conduct and Findings of Guardianship Proceedings (standard of proof and what judges are required to
consider; ABA COLA, 2020)

Least Restrictive Alternative References in State Guardianship Statutes (ABA COLA, 2018)

What Statutes Require of Clinicians When Assessing Capacity in Guardianship Cases (EJI, 2022)

State Criminal Statutes

State Criminal Elder Abuse Statutes (also available on the EAGLE) (EJI)

Adult Protective Services Statutes

Types of Abuse Defined in Adult Protective Services Statutes (ABA COLA, 2021)

Adult Protective Services Reporting Chart (ABA COLA, 2019)
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https://www.americanbar.org/content/dam/aba/administrative/law_aging/chartcapacityandinitiation.pdf
https://www.americanbar.org/content/dam/aba/administrative/law_aging/chartclinicaleval.pdf
https://www.americanbar.org/content/dam/aba/administrative/law_aging/chartconduct.pdf
https://www.americanbar.org/content/dam/aba/administrative/law_aging/06-23-2018-lra-chart-final.pdf
https://www.justice.gov/file/1492436/download
https://www.justice.gov/elderjustice/prosecutors/statutes
https://eagle.usc.edu/state-specific-laws/
https://www.americanbar.org/content/dam/aba/administrative/law_aging/2020-abuse-definitions.pdf?eType=EmailBlastContent&eId=ed64ab8e-28fa-405b-930d-f4d812fb840d
https://www.americanbar.org/content/dam/aba/administrative/law_aging/2020-elder-abuse-reporting-chart.pdf

Resources for Specific Categories of Professionals

Judges and Court Personnel

Judge’s Guide: Abuse in Later Life (Judicial Council of California, 2015)

Handbook for Judges: Judicial Determination of Capacity of Older Adults in Guardianship Proceedings
(ABA COLA/APA, 2007)

National Probate Court Standards (Standard 3.3.9 Determination of Incapacity, pp. 56-58, is available on
the NCSC website) (NCSC, 2013)

Elder Abuse Pocket Reference: A Medical/Legal Resource for California Judicial Officers (Judicial Council
of California, 2012)

Elder Abuse Desk Guide for Judges and Court Staff (Elder Justice Navigator Project, 2018)

Guardianship Evaluation Worksheet Toolkit (EJI webpage)

Additional Resources within this Resource Guide

Learn about Forensic Evaluation

Guardianship

Less Restrictive Alternatives

Elder Justice Court Models and Initiatives

What to Look for in an Evaluation Report

Civil Lawyers

Understanding Legal Capacity and Ethics (NCLER, July 2018)

Assessment of Older Adults with Diminished Capacity: Handbook for Lawyers (2" ed.) (ABA COLA/APA)
(Hard copy is available for purchase through the ABA Shop)

Model Rules of Professional Conduct, Rule 1.14: Client with Diminished Capacity and Comment (ABA)

The Fourth National Guardianship Summit: Maximizing Autonomy and Ensuring Accountability and
Recommendations (2021)

Working with People with Dementia and Assessing Client Capacity (Wood & Tilly, 2017)

Remedies for Elder Financial Exploitation
Civil Recovery in Elder Financial Exploitation Cases (ABA COLA)

The Model Civil Provisions on Elder Financial Exploitation (NCVC, 2017)

Additional Resources within this Resource Guide
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http://www2.courtinfo.ca.gov/protem/pubs/dv-elders.pdf
https://www.apa.org/pi/aging/resources/guides/judges-diminished.pdf
https://ncsc.contentdm.oclc.org/digital/collection/spcts/id/240
https://www.courts.ca.gov/documents/ElderAbusePDoc.pdf
https://www.justice.gov/file/1106331/download
https://www.justice.gov/elderjustice/help-judges-hearing-guardianship-cases
https://ncler.acl.gov/pdf/Capacity%20Ethics%20Practice%20Guide.pdf
https://www.apa.org/pi/aging/resources/guides/diminished-capacity.pdf
https://www.americanbar.org/products/inv/book/411701219/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_14_client_with_diminished_capacity/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_14_client_with_diminished_capacity/comment_on_rule_1_14/
http://law.syr.edu/academics/conferences-symposia/the-fourth-national-guardianship-summit-autonomy-and-accountability
http://law.syr.edu/uploads/docs/academics/Fourth_National_Guardianship_Summit_-_Adopted_Recommendations_%28May_2021%29.pdf
https://www.americanbar.org/content/dam/aba/administrative/law_aging/2012_legal_issues_and_dementia_webinar_1_assessment_11_14_12.pdf
https://www.americanbar.org/groups/law_aging/publications/bifocal/vol-41/bifocal-vol-41-issue-4/what-you-need-to-know-about-civil-recovery-in-elder-financial-ex/
https://www.huguetteclarkfoundation.org/wp-content/uploads/2020/03/Model-EFE-Provisions-.pdf

Contents of the Referral Letter for a Decision-Making Capacity Assessment

Guardianship

Less Restrictive Alternatives

State Guardianship Statutes

What to Look for in an Evaluation Report

Criminal Prosecutors

The Prosecutor’s Resource: Elder Abuse (Aequitas, 2017)

Prosecuting Elder Abuse Cases: Basic Tools and Strategies (NCSC, 2012)

Abuse by Guardians (EJI webpage)

National Institute on the Prosecution of Elder Abuse Webinar Recordings (NCALL, forthcoming)
EJI Prosecutor Webinars and Training Videos

Dementia and Other Mild Cognitive Impairment

Cognitive Capacity and Consent

Cognitive Capacity Evaluation and Screening Tools

Consent and Other Common Defenses

Overcoming Defenses

Undue Influence

Cognitive Capacity Evaluators and How to Find Them

Working with Older Victims: When the Victim has Dementia

Additional Resources within this Resource Guide

Learn about Forensic Evaluation

Elder Abuse Criminal Statutes

Content of the Referral Letter for a Decision-Making Capacity Assessment

What to Look for in an Evaluation Report

Law Enforcement

Elder Abuse Guide for Law Enforcement (NCEA)
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https://www.in.gov/ipac/files/The-Prosecutors-Resource-Elder-Abuse-2017.pdf
https://bja.ojp.gov/sites/g/files/xyckuh186/files/Publications/NCSC-Prosecuting-Elder-Abuse-Cases-Basic-Tools-and-Strategies.pdf
https://www.justice.gov/elderjustice/mistreatment-and-abuse-guardians-and-other-fiduciaries
https://www.justice.gov/elderjustice/video/dementia-and-other-mild-cognitive-impairment
https://www.justice.gov/elderjustice/video/cognitive-capacity
https://www.justice.gov/elderjustice/video/cognitive-capacity-evaluation-and-screening-tools
https://www.justice.gov/elderjustice/video/consent-and-other-common-defenses
https://www.justice.gov/elderjustice/video/overcoming-defenses
https://www.justice.gov/elderjustice/video/undue-influence
https://www.youtube.com/watch?v=WH4qdKsZeEw
https://www.justice.gov/elderjustice/video/when-victim-has-dementia
https://eagle.usc.edu/

Elder Abuse Investigations: Training for Law Enforcement and Other Investigators (NCALL, 2021)

Responding to Elder Abuse Victims with Alzheimer’s disease or Other Dementias (EJI, 2018)

Approaching Alzheimer's: First Responder Training Program (Alzheimer’s Association)

Law Enforcement: Building Stronger Cases with Elder Abuse Multidisciplinary Teams (EJI, 2020)

Working Together: How Community Organizations and First Responders Can Better Serve People Living
with Dementia (ACL, NADRC, RTI International)

Abuse by Guardians (EJI webpage)

Additional Resources within this Resource Guide

Elder Abuse Criminal Statutes

Contents of the Referral Letter for a Decision-Making Capacity Assessment

What to Look for in an Evaluation Report

Adult Protective Services

Capacity Screening in Adult Protective Services: Guidance and Resources (APS TARC)

What Data Reveals About Administering Capacity Assessments (EJI, 2020)

Neuropsychological Correlates of Performance Based Functional Status in Elder Adult Protective Services
Referrals for Capacity Assessments (NCEA & NCPEA)

Dementia-Specific Training for APS and Community Workers (Alzheimer’s Association)

Module #17: Assessing Adult Protective Services Clients’ Decision Making Capacity (NCEA and NAPSA)

Number of States in Which APS can Petition for Guardianship and Number of States in Which APS may
serve as a Guardian (APS TARC)

ACED (Assessment of Capacity for Everyday Decision-making) and SPACED (Short Portable Assessment of
Capacity for Everyday Decision-making)® manuals are available by contacting Professor Jason Karlawish
at Jason.karlawish@gmail.com

Additional Resources within this Resource Guide

APS Statutory Reviews

Guardianship

Less Restrictive Alternatives

Contents of the Referral Letter for a Decision-Making Capacity Assessment

What to Look for in an Evaluation Report
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https://elderabuseforlawenforcement.com/
https://www.justice.gov/elderjustice/video/responding-elder-abuse-victims-alzheimer-s-disease-or-other-dementias
https://www.alz.org/professionals/first-responders
https://www.justice.gov/file/1403096/download
https://dfmassachusetts.org/wp-content/uploads/sites/6/2019/06/NADRC-How-Community-Organizations-and-First-Responders-Can-Better-Serve-People-with-Dementia.pdf
https://dfmassachusetts.org/wp-content/uploads/sites/6/2019/06/NADRC-How-Community-Organizations-and-First-Responders-Can-Better-Serve-People-with-Dementia.pdf
https://www.justice.gov/elderjustice/mistreatment-and-abuse-guardians-and-other-fiduciaries
https://apstarc.acl.gov/getattachment/Education/Briefs/CapacityScreeningBrief.pdf.aspx?lang=en-US
https://www.justice.gov/elderjustice/video/what-data-reveals-about-administering-capacity-assessments
https://www.napsa-now.org/wp-content/uploads/2022/04/R2P-Schillerstrom.pdf
https://www.napsa-now.org/wp-content/uploads/2022/04/R2P-Schillerstrom.pdf
https://protect2.fireeye.com/v1/url?k=55c51ede-0a5e262e-55c23a3b-0cc47adc5fd8-b5cddae5f07c9a9f&q=1&e=ca88d1f1-9d73-4df8-bfe9-0a87247a9775&u=https%3A%2F%2Ftraining.alz.org%2Fproducts%2F4103%2Fdementia-specific-training-for-aps-and-community-workers
https://theacademy.sdsu.edu/wp-content/uploads/2015/06/assessing-client-capacity-slides-20151.pptx
https://theacademy.sdsu.edu/wp-content/uploads/2015/06/assessing-client-capacity-slides-20151.pptx
https://www.justice.gov/file/1487506/download
https://www.justice.gov/file/1487506/download
mailto:Jason.karlawish@gmail.com

Clinicians
Decision-Making Capacity Assessment Guidelines

Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists (APA/ABA
COLA, 2008)™

The Assessment of Capacity for Everyday Decision-Making (ACED) (NAPSA)

Compilation of State Capacity Declaration Forms
Capacity Declaration Forms (EJI, 2022)

Additional Resources within this Resource Guide

Learn about Forensic Evaluation

Contents of the Referral Letter for a Decision-Making Capacity Assessment

What to Look for in an Evaluation Report

Capacity Assessment Training

“Given the implications of a capacity assessment — loss of autonomy —
the absence of guidelines and training is unethical.”

The reliability of clinicians’ judgments of examinees’ decision-making capacity is notably low.”? This is
likely due, at least in part, to the law’s failure to adequately define or operationalize some capacities
(e.g., to vote, to determine one’s residence, to gift).”> There are, of course some notable exceptions
(e.g., testamentary capacity is well-defined).” Although the reliability of clinicians’ judgments does
increase when training is provided,” few clinicians report they have received any formal training or
preparation on how to perform them.”®

To maximize the quality of evidence offered to the courts, clinicians conducting capacity assessments
can benefit from training.”” Further, the availability of well-qualified professionals to conduct capacity
assessments is uneven within and across states,”® suggesting the need to increase the number of
clinicians qualified to assess decision-making capacity through training.

Three live training courses are described below, followed by several online trainings, and a list of
relevant books.

Live Courses (fees may apply)

e The Older Adult Capacity Assessment Course (10 hours of CE) helps psychologists and other
mental health professionals expand their work as experts in legal cases that fall under the
jurisdiction of probate court. Offered through Wayne State University’s Department of
Psychology and the Institute of Gerontology, the course is taught by Institute of Gerontology
Director Peter Lichtenberg, Ph.D., ABPP, and University of Louisville professor Benjamin Mast,

Ph.D., ABPP. Drs. Lichtenberg and Mast are board-certified clinical geropsychologists with years

of experience conducting capacity assessments and providing expert testimony in court
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https://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf
https://www.napsa-now.org/wp-content/uploads/2022/04/R2P-Karlawish.pdf
https://www.justice.gov/file/1511391/download

hearings. The instructors provide background, review actual cases, and discuss capacity
assessment approaches across ten topics. The course aims to strengthen participants’ skills and
confidence about performing expert work in civil legal cases involving financial capacity,
guardianship, and conservatorship, as well as in report writing and testifying in depositions and
at trial. The live on-line course is delivered in weekly, one-hour increments’® and is taught
periodically for a nominal fee. Contact Professor Peter Lichtenberg (p.lichtenberg@wayne.edu)
for more information.

The curriculum titled Serving Texans: A Detailed Assessment Model for Evaluating Adult
Mistreatment and Functional Capacity provides a comprehensive overview of elder
mistreatment epidemiology, an evidence-based model for in-person and remote functional
capacity assessments, guidance for working on multidisciplinary teams to ensure the most
reasonable next steps for the older adult's safety, and training on court testimony related to
elder mistreatment assessments. This training is currently available only to residents affiliated
with UTHealth. Contact Professors Jason Burnett (Jason.Burnett@uth.tmc.edu) or Julia Hiner
(julia.a.hiner@uth.tmc.edu) for more information about the program.

For the past 7 years, the University of California-Los Angeles has provided a 3-day (4 hours per
day) capacity training for geropsychiatrists. Day one familiarizes geropsychiatrists with what
decision-making capacity is and how it is assessed. Day 2 pertains to the basics of report writing
and testifying in court. And Day 3 is a mock hearing where the geropsychiatrists practice
testifying in court with practicing attorneys and an active-duty judge. Contact Janet Morris
(janet@janetmorrislaw.com) for more information.

Online Courses (available for a fee)

Books

e Assessing Decisional Capacity (Rush University Medical Center Online Training)

e Assessment of Capacity in Older Adults— Module 1: Foundations of Capacity and ABA-APA
Model and Legal Concepts and Guardianship (APA)

e Assessment of Capacity in Older Adults (APA)

e Continuing Education Resources (APA)

Bush, S. S., & Heck, A. L. (2018). Forensic Geropsychology: Practice Essentials. Washington, DC: American
Psychological Association.

Demakis, G. (2012). Civil Capacities in Clinical Neuropsychology. New York, NY: Oxford.

Moye, J. (2020). Assessing Capacities of Older Adults: A Casebook to Guide Difficult Decisions.
Washington, DC: American Psychological Association.

Reimers, K. (2019). The Clinician's Guide to Geriatric Forensic Evaluations. Academic Press.

When Clinicians Should Decline a Referral to Conduct a Decision-Making Capacity Assessment
in the Court Setting®

Professional competence is at the core of a decision-making capacity assessment,® and all clinicians
assessing capacity should practice only in areas in which they are competent. There are times when it is
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https://www.rush.edu/services/social-work-and-community-health-services/professional-leadership-and-development-0
https://www.apa.org/education-career/ce/cew0011
https://www.apa.org/education-career/ce/cew0011
https://www.apa.org/education-career/ce/cew0010
https://www.apa.org/search?query=capacity%20assessment

appropriate for a clinician to decline a referral. When considering whether to do so, clinicians might ask
themselves:

e How experienced am | in conducting capacity assessments?

e Have | completed relevant training, can | access materials that provide guidance in assessing
capacity, or can | access supervision when conducting this evaluation?

e Are there other more qualified individuals in my area who can provide the assessment?

o [f | complete the capacity assessment, is there a potential conflict of interest? For example, do |
have an ongoing professional relationship with this person (or their family members or the
alleged abuser) that could be harmed because of my performing a capacity assessment? (See
Forensic Evaluation)

Clinicians Serving on Elder Abuse Multidisciplinary Teams

The growing recognition of the importance of capacity assessments conducted by highly-trained
clinicians is reflected in the Office for Victims of Crime’s (OVC) grant program, OVC FY 2019 and FY 2021
Transforming America's Response to Elder Abuse: Enhanced Multidisciplinary Teams (E-MDTs) 8 for
Older Victims of Financial Exploitation and Abuse, ensuring MDTs have access to clinicians who can
conduct capacity assessments in elder abuse cases. OVC has funded 23 E-MDTs across the country and
funded training and technical assistance for the E-MDTs through the National MDT Technical Assistance
Center. The Elder Justice Initiative’s MDT Technical Assistance Center offers consultation and resources
on elder abuse MDTs nationwide.
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https://ovc.ojp.gov/funding/opportunities/ovc-2019-15656
https://ovc.ojp.gov/funding/opportunities/o-ovc-2021-96002
https://nyceac.org/national-elder-abuse-mdt-training-and-technical-assistance-center/
https://nyceac.org/national-elder-abuse-mdt-training-and-technical-assistance-center/
https://www.justice.gov/elderjustice/mdt

Resources Relevant to All Elder Justice Professionals

EJI Decision-Making Capacity Webinars

Digging Deeper: When Consent is Not Consent (September 6, 2018)

What Data Reveals About Administering Capacity Assessments (October 8, 2020)

The Neuroscience Behind Financial Scams (July 14, 2020)

Increasing Access to Capacity Assessments via New Technologies (October 26, 2018)

Forensic Interviewing with Older Adults (December 8, 2017)

Assessing Cognitive Capacity in Elder Abuse Cases (August 21, 2017)

Other Decision-Making Capacity Webinars and Media for Professionals

The rise of predatory scams — and how to prevent them (Ted Talk by Jane Walsh, 2021)

Assessing Legal Capacity: Strategies for an Elder Rights-Centered Approach (NCLER, 2021)

Issues in Capacity: Balancing Empowerment and Protection (NCLER, 2020)

Understanding Decisional Capacities of Older Adults (APS TARC, 2021)

Our Aging Brains: Decision-making, Fraud, and Undue Influence (Center for Law, Brain & Behavior at
Massachusetts General Hospital and Petrie-Flom Center for Health Law Policy, Biotechnology, and
Bioethics at Harvard Law School) (April, 2018)

Rethinking Alzheimer’s Care (USC Podcast Series, 2021)

Guardianship: Remedy vs. Enabler of Elder Abuse (NCEA, 2021)

Ten Ways to Reduce Guardianship Abuse through Enactment of the Uniform Guardianship,
Conservatorship, and Other Protective Arrangements Act (UGCOPAA) (NCEA, 2021)

Financial Capacity and Financial Exploitation (SIFMA, 2018)

National Organizations and Websites
Capacity Assessment (ABA COLA)

NIA Encourages New Research on Decision Making (NIA 2017)

Research on Tools to Detect Cognitive Changes (NIA)

National Plans to Address Alzheimer’s Disease (ASPE)

Alzheimer’s Association

National Guardianship Association
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https://www.justice.gov/elderjustice/video/digging-deeper-when-consent-not-consent
https://www.justice.gov/elderjustice/video/what-data-reveals-about-administering-capacity-assessments
https://www.justice.gov/elderjustice/video/neuroscience-behind-financial-scams
https://www.ovcttac.gov/videos/dspPlayVideo.cfm?video=EJI_Increasing_Access_to_Capacity_Assessments_10262018.mp4&folder=migrate-ac
https://www.justice.gov/elderjustice/video/forensic-interviewing-older-adults
https://www.justice.gov/elderjustice/video/assessing-cognitive-capacity-elder-abuse-cases
https://www.ted.com/talks/jane_walsh_the_rise_of_predatory_scams_and_how_to_prevent_them?language=en
https://ncler.acl.gov/getattachment/legal-training/upcoming_event/Capacity-Assessment-Slides.pdf.aspx?lang=en-US
https://ncler.acl.gov/getattachment/ElderJustice-Toolkit/Navigating-Ethical-Issues-Complex-Situations/Capacity-Slides.pdf.aspx?lang=en-US
https://www.youtube.com/watch?v=NOcso4x2qZA
https://clbb.mgh.harvard.edu/our-aging-brains/
https://eldermistreatment.usc.edu/education/podcast-archive/
https://ncea.acl.gov/NCEA/media/Publication/NCEA_GuardianshipRemedyVSEnabler.pdf
https://ncea.acl.gov/NCEA/media/Publication-4.0/NCEA_UGCOPAA_GuardianshipBrief.pdf
https://ncea.acl.gov/NCEA/media/Publication-4.0/NCEA_UGCOPAA_GuardianshipBrief.pdf
https://www.sifma.org/resources/news/financial-capacity-and-financial-exploitation/
https://www.americanbar.org/groups/law_aging/resources/capacity_assessment/
https://www.nia.nih.gov/research/blog/2017/02/nia-encourages-new-research-decision-making
https://www.nia.nih.gov/report-2020-2021-scientific-advances-prevention-treatment-and-care-dementia/research-tools
https://aspe.hhs.gov/collaborations-committees-advisory-groups/napa/napa-documents/napa-national-plans
https://www.alz.org/
https://www.guardianship.org/

National Resource Center for Supported Decision Making

Center for Public Representation

National Disability Rights Network
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http://www.supporteddecisionmaking.org/
https://www.centerforpublicrep.org/
https://www.ndrn.org/

Resources for Professionals to Share with the General Public

Planning Ahead

Legal and Financial Planning for People Living with Dementia (NIA)

Considering a financial caregiver? Know your options (CFPB)

Planning for Diminished Capacity and Illness (CFPB)

Planning for Peace of Mind: Social Security Advance Designation (CFPB)

Thinking Ahead Roadmap (University of Minnesota and AARP)

Choosing a trusted contact person can help you protect your money (CFPB)

Establishing a Trusted Contact (FINRA)

Increase Your Knowledge
Managing Someone Else’s Money (CFPB)

How at Risk for Abuse Are People with Dementia? (UC Irvine)

Finding the Right Fit: Decision-making Supports and Guardianship (NCSC Online Training)

10 Warning Signs of Alzheimer’s (Alzheimer’s Association video)

10 Warning Signs of Alzheimer’s (Alzheimer’s Association pamphlet)

Understanding Alzheimer's and Dementia (Alzheimer’s Association video)

Understanding Alzheimer’s and Dementia (Alzheimer’s Association pamphlet)

Aging and Financial Decision Making (FINRA Investor Education Foundation)

What if Your Guardian is Not Doing What They Should? (NCEA)

Adult Protective Services, What You Must Know (NCEA & NAPSA)
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https://order.nia.nih.gov/sites/default/files/2021-01/legal-financial-planning-dementia-factsheet.pdf?_gl=1*1chutx6*_ga*ODUyNjE3ODY4LjE1OTk1Nzg0Nzg.*_ga_TK3CE80DBZ*MTYzOTU3NjE5Mi4yOS4xLjE2Mzk1NzY2ODguMjI.
https://files.consumerfinance.gov/f/documents/cfpb_considering-a-financial-caregiver-know-your-options_guide_2021-05.pdf
https://www.consumerfinance.gov/consumer-tools/educator-tools/resources-for-older-adults/financial-security-as-you-age/planning-for-diminished-capacity-and-illness/
https://www.consumerfinance.gov/consumer-tools/educator-tools/resources-for-older-adults/financial-security-as-you-age/social-security-advance-designation/
https://thinkingaheadroadmap.org/
https://files.consumerfinance.gov/f/documents/cfpb_trusted-contacts-consumers_2021-11.pdf
https://www.finra.org/investors/learn-to-invest/brokerage-accounts/establish-trusted-contact
http://www.consumerfinance.gov/msem
http://www.centeronelderabuse.org/docs/pwdementia_factsheet.pdf
https://www.eldersandcourts.org/training/finding-the-right-fit
https://training.alz.org/products/4062/10-warning-signs-of-alzheimers
https://alz.org/media/Documents/alzheimers-dementia-memory-loss-alzheimers-10-warning-signs-b.pdf
https://protect2.fireeye.com/v1/url?k=540b3323-0b900bd3-540c17c6-0cc47adc5fd8-b943df8340e0995d&q=1&e=ca88d1f1-9d73-4df8-bfe9-0a87247a9775&u=https%3A%2F%2Ftraining.alz.org%2Fproducts%2F4053%2Funderstanding-alzheimers-and-dementia
https://alz.org/media/Documents/understanding-alzheimers-dementia-b.pdf
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Glossary

Clinical Terminology

Activities of Daily Living - The activities of daily living (ADLs) is a term used to collectively describe
fundamental skills required to independently care for oneself, 8 and typically include dressing, bathing,
eating, toileting, walking (e.g., transferring between bed and chair).

Agency - The state of being active, usually in the service of a goal, or of having the power and capability
to produce an effect or exert influence.®* Agency refers to the human capability to influence one's
functioning and the course of events by one's actions.®

Alternatives to Guardianship — Ways of providing support to persons who need decision-making
assistance without appointing a guardian/conservator.%®

Assessment (vs. screen) - Assessment is a process for defining the nature of that problem, determining a
diagnosis, and developing specific treatment recommendations for addressing the problem or diagnosis.
Screening is a process for evaluating the possible presence of a particular problem. The outcome is
normally a simple yes or no.?’

Autonomy - Individual Autonomy is an idea that is generally understood to refer to the capacity to be
one’s own person, to live one’s life according to reasons and motives that are taken as one’s own and
not the product of manipulative or distorting external forces, to be in this way independent.8®

Board Certified - Connotes special competency acquired through an organized sequence of formal
education, training, and experience, culminating in certification by a professional organization (board).%°

Capacity — Capacity is defined as the ability to perform a task — or make a decision. State laws set out
standards of legal capacity for various tasks — to consent to treatment, make a will or deed, make a gift
or contract.*

Capacity Assessment - Assessments of the ability to perform certain tasks or to make certain
decisions.’! The main difference between neuropsychological assessment and a capacity assessment is
the emphasis on functioning and assessing the specific capacity in question.®?

Capacity Declaration Form — Available in many states, capacity declaration forms are typically
completed by physicians or other designated experts to assist the court in determining whether an
individual is in need of a guardian or conservator. 3 (For a list of states with a publicly available capacity
declaration form, see Capacity Declaration Forms (EJI, 2022))

Clinical Capacity (as opposed to legal capacity) - A clinical assessment and opinion as to whether a
person has the requisite ability to perform a task or make a decision® which does not change the legal
status of an individual.

Clinical Interview — A capacity assessment starts with a good clinical interview in which the clinician
seeks to understand the person’s history, values and concerns or fear.>

Clinical Judgment — The analysis, evaluation, or prediction of the presenting signs and symptoms in an
individual with a disease, disorder, dysfunction, or impairment. It includes assessing the appropriateness
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of particular treatments and the degree or likelihood of clinical improvement. These conclusions are
derived from the expert knowledge of health or mental health professionals, as opposed to conclusions
drawn from actuarial tables or statistical methods.%®

Clinician — As used here, the term is used represent a range of professionals who conduct capacity
assessments. There are many different professions that fall under the term clinician (see Table 1).

Cognitive Underpinnings — Cognitive processes underlying many functional impairments associated with
decision-making.%’

Collateral Interview - Individuals who may have any information relevant to the referral questions
should be invited to participate in an interview as part of a capacity assessment.*®

Competent - The ability to act in the circumstances, including the ability to perform a job or occupation,
or to reason or make decisions.*

Consent - A concurrence of wills. Express consent is that directly given, either orally or in writing.
Implied consent is that manifested by signs, actions, or facts, or by inaction or silence, which raise a
presumption that the consent has been given.!%

Data - Facts and statistics collected for reference or analysis.’®® As used here, information in a capacity
evaluation report that supports the findings.

Decisional Style — An individual’s style of decision making, for example, a more collaborative and/or
deferential style of decision making as opposed to dominant cultural beliefs about individualism and
self-reliance.%?

Decisional (Decision-Making) Capacity - The ability of an individual to make their own decisions.%

Degree of Support Available — As part of a capacity assessment, the clinician must take into
consideration the degree of support available to the examinee that does or could increase their
decision-making capacity.%

Dementia - The loss of cognitive functioning — thinking, remembering, and reasoning — to such an
extent that it interferes with a person's daily life and activities. %

Diagnosis (medical, psychological, psychiatric) - A medical term, meaning the discovery of the source of
a patient’s illness or the determination of the nature of his disease from a study of its symptoms.%

Diminished Capacity - The definition of diminished capacity in everyday legal practice depends largely
on the particular transaction or decision at hand, as well as the jurisdiction in which one is located.”’

Elder Abuse - An intentional act or failure to act by a caregiver or another person in a relationship
involving an expectation of trust that causes or creates a risk of harm to an older adult.%®

Executional Capacity — An individual’s ability to implement a decision.®

Executive Functioning - The term executive functions refers to the higher-level cognitive skills you use to
control and coordinate your other cognitive abilities and behaviors.'%°
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Financial Capacity — The capacity to manage money and financial assets in ways that meet a person’s
needs, and which are consistent with his or her values and self-interest.!!

Forensic - Forensic means used in or suitable to courts of justice. Forensic may also refer to something
of, relating to, or involving the scientific methods used for investigating crimes. This is also sometimes

termed forensic science.!?

Forensic Assessment - The primary purpose of a forensic assessment is to provide information about
some aspect of the examinee to assist the courts in arriving at their legal decisions.*?

Forensic Evaluation Report - A report prepared during an investigation into an alleged offence by a
person with specialized knowledge or training, setting out the results of a forensic examination in the
form of facts or opinions or a combination of both.

Forensic Evidence - Evidence that can be used in a court based on science.'®

Forensic Psychiatry - A subspecialty within psychiatry at the interface of mental health issues and the
law. This includes matters of civil, criminal, and administrative law as well as evaluation and specialized
treatment of individuals involved with the legal system.1®

Forensic Psychology - The application of clinical psychology to legal matters.'’

Functional Capacity - The constituent activities that an individual must be able to do to successfully
manage the simple activities (activities of daily living) and higher order responsibility (instrumental
activities of daily living) for living on one’s own.8

Higher-Order Cognitive Abilities — Cognitive abilities such as judgment, insight, and decision-making.
Clinical History - Gathering information from relevant sources about an individual’s history.!*®

Incapacity (incapacitated) — A lack of physical or mental abilities that results in a person's inability to
manage his or her own personal care, property, or finances.!?

Independent Living — The ability to manage ADLs and IADLs (without dependence on others) that enable
older adults to live safely in the community.?

Informed Consent - Informed consent occurs when there is agreement to an interaction or action
rendered with knowledge of relevant facts, such as the risks involved or any available alternatives.'?
For example, the consent from a patient for treatment after they have been given all the information

about their condition or illness.?3

Instrument (assessment Instrument) - Any test, interview, questionnaire, or other tool for the
evaluation of ability, achievement, interests, personality, psychopathology, or the like.*?*

Instrumental Activities of Daily Living (IADLs) - Higher order and more cognitively complex activities
that allow an individual to live independently in a community such as grocery shopping and meal
preparation, driving, housework, managing money, managing medication, using telephone, mail, and
email.?®»

Interview for Decisional Abilities (IDA) — A semi-structured tool for use by adult protective services
(APS) workers as part of their comprehensive assessments of APS clients to guide caseworkers in
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gathering information on the ability of suspected victims of adult mistreatment to make decisions about
the risks they face.1?®

Involuntary Intervention — Interventions imposed on clients of APS when an APS client refuses services
but lacks the capacity to do so. Involuntary interventions can only be imposed when a judge orders the
involuntary intervention.?’

Lack of Insight (Anosognosia) - A neurologically based failure to recognize the existence of a deficit or
disorder, such as cognitive impairment, hearing loss, poor vision, or paralysis.'?®

Least (less) Restrictive Alternative — A mechanism, course of action, or environment that allows a
person to live, learn, and work in a setting that places as few limits as possible on the person’s rights and
personal freedoms as is appropriate to meet the needs of the person. 1%

Legal Capacity (as opposed to clinical capacity) - Legal decisional capacity is a legal determination by the
court as to whether diminished capacity limits a person’s ability to make a legally relevant decision or
action?®® and changes the legal status of an individual.*3!

Neurocognitive Disorders - Neurocognitive disorder is a general term that describes decreased mental
function due to a medical disease other than a psychiatric illness. It is often used interchangeably with
“dementia”, but the terms are not synonymous.*3?

Neurodegenerative Disease - Any disease characterized by progressive nervous system dysfunction and
loss of neural tissue. Alzheimer’s disease, amyotrophic lateral sclerosis, and Parkinson’s disease are
examples of neurodegenerative diseases. Also called neurodegenerative disorder.!33

Neuropsychological Assessment - An evaluation of the presence, nature, and extent of brain damage or
dysfunction derived from the results of various neuropsychological tests.3

Neuropsychological Assessment Battery (NAB) - An integrated battery consisting of 33 tests for
assessing cognitive skills in adults (ages 18-97) with a variety of neurological disorders. The tests are
organized in six modules, including five domain-specific modules (comprised of tests for attention,
language, memory, spatial ability, and executive functions) and a screening module.3*

Neuropsychological Test - Any of the various clinical instruments for assessing cognitive impairment,
including those measuring memory, language, learning, attention, and visuospatial and
visuoconstructive functioning. Examples are the Trail Making Test, Stroop Color—-Word Interference Test,
and Complex Figure Test, 3¢

Neuroscience and the Law - A field of interdisciplinary study that explores the effects of discoveries in
neuroscience on legal rules and standards.%’

Normative Data —Group averages with regard to particular variables or factors, such as the scores of
females on a specific test or the language skills of 10-year-olds.!3®

Prognosis - A prediction of the future course, duration, severity, and likely outcome of a condition.*

Recommendation — As part of a capacity assessment report, the clinician’s suggestions or advice on
what is the best thing to do.
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Record (or Document) Review*’ - To corroborate an individual’s version of the truth, the clinician will
conduct a record review including review of school records, work performance appraisals, etc.

Referral Letter for a Capacity Assessment — The letter sent by a lawyer or APS to a clinician requesting
that the clinician perform a capacity assessment.

Restoration of Capacity — Guardianship is modified (to limit the scope of the guardian’s authority) or
terminated by the court.*

Retrospective Capacity Assessment — A capacity assessment to determine whether a person possessed
decision-making capacity at some time in the past.#?

Risk - The probability or likelihood that a negative event will occur, such as the risk that a disease or
disorder will develop.*

Screening Test (vs Assessment) — Screening is a process for evaluating the possible presence of a
particular problem. The outcome is normally a simple yes or no. Assessment is a process for defining the
nature of that problem, determining a diagnosis, and developing specific treatment recommendations
for addressing the problem or diagnosis.*

Sliding Scale Concept — The more complex the decision, the more capacity required.'*®

Undue influence (in the context of elder abuse) - Undue influence is a psychological process that may be
used against an older person as a means of committing two forms of elder abuse: financial exploitation
or sexual abuse. It is also a legal concept.¥’

Values - As part of a capacity assessment, values refer to an underlying set of beliefs, concerns, and
approaches that guide personal decisions.#

Legal Terminology'*°

Admissible Evidence - As applied to evidence, the term means that it is of such a character that the
court or judge must admit it.*>°

Case law - The aggregate of reported cases forming a body of jurisprudence; the law of a particular
subject as evidenced or formed by adjudicated cases (as opposed to statutes and other sources of
law). 1!

Common law - The part of English law that is derived from custom and judicial precedent rather than
statutes.'*?

Cause of Action - A set of predefined factual elements that allow for a legal remedy. The factual
elements needed for a specific cause of action can come from a constitution, statute, judicial precedent,
or administrative regulation.>

Court Order - an order that has been written by the judge of the court and needs to be obeyed.***

Capacity to Consent to Research - The elements include: (a) ability to comprehend all of the relevant
information regarding research (the goal, requirements for/impact on the individual, potential risks,
potential benefits to individual, potential benefits to society); (b) ability to appreciate the costs risks and
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benefits to the individual, specifically; (c) ability to reason (in appropriately balancing risks, benefits with
their personal values in arriving at a decision); and (d) ability to effectively express the decision.*

Capacity to Drive - Ability to safely operate a motor vehicle on public roadways (i.e., the individual is not
impaired due to physical or mental disorders).**®

Capacity to Engage in Sexual Relations - The elements include: (a) knowledge regarding sexual activity
and possible consequences, including risk and benefits; (b) decisions regarding sexual activity
demonstrate reasoning that is consistent with the individual’s values; and (c) decisions are voluntary and
free of coercion. **’

Capacity to Live Independently - The elements include: (al) ability to receive information, (a2) ability to
evaluate information, and (a3) ability to make and effectively communicate decisions; and (b) these
abilities are at a level that permit the individual to provide adequately for self-care, health and safety
(even if achieved with appropriate assistance).®

Contractual Capacity - The elements include: (a) ability to understand the nature of the contract being
entered into and (b) the effects of the contract or business agreement (potential risks and benefits).1>

Cross-examination - The term used when a witness is examined by the opposing party in the case
before the court.°

Daubert Standard — Criteria that must be evaluated by the judge relating to scientific evidence,
including general acceptance, known error rate, peer review, testable theory or technique. %!

Discovery — The formal process of exchanging information between the parties about the witnesses and
evidence they will present at trial.?

Donative Capacity — The ability to understand the value of what a person has and the consequences of
giving it to someone else.'®3

Exhibit - A document, photograph, object, animation, or other device formally introduced as evidence in
a legal proceeding.%*

Expert Testimony (expert witness) - The testimony given by a person with expertise in a particular
field.1®®

Financial Capacity — The elements include: (a) ability to receive information, (b) ability to evaluate
information, and (c) ability to make decisions (may be with the benefit of technological assistance)
related to finances.%®

Guardianship - The appointment by a court of a person or entity to make personal and/or property
decisions for an individual whom the court finds cannot make decisions for themselves. ¢’

Impeach - In the law of evidence, to call in question the veracity of a witness, by means of evidence
presented for that purpose.1®

Inadmissible - That which, under the established rules of law, cannot be admitted or received.®®

Intestate — Without a will;}° not having made a will before one dies.”*
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Legal Standard — The legal question, relevant legal statutes, and case law necessary for completing the
assessment.'”2

Litigation - A judicial controversy. A contest in a court of justice, for the purpose of enforcing a right.}”

Medical Capacity — The elements include: (a) ability to understand the significant benefits, risks, and
alternatives to proposed health care, and (b) ability to make and communicate healthcare decisions. "4

Motion - Request to a court for a desired ruling or order. A motion can be written or spoken, as the
relevant rules require. Various motions can be made throughout a case, but only after the initial
complaint has been filed.'”®

Opinion (Expert Opinion) - A statement of opinion made by a witness to provide an evaluation of facts
in evidence using the expert’s qualified prior experience to shed additional insight on the matter.’®

Petition - A formal application in writing made to a court or other official body requesting judicial action

of some character.”’

Probate - The act or process of proving a will.}’”®

Probate Court - A court that has jurisdiction chiefly over the probate of wills and administration of
deceased persons' estates.!”®

Probative - Evidence that is useful in addressing an issue that is before a court of law.*&°

Rules of Evidence - Rules of evidence are, as the name indicates, the rules by which a court determines
what evidence is admissible at trial. 18!

Standard of Proof - A standard of proof refers to the duty of the person responsible for proving the
case. There are different standards of proof in different circumstances. The three primary standards of
proof are proof beyond a reasonable doubt, preponderance of the evidence and clear and convincing
evidence.®

Statutory Law — Law that exists in legislatively enacted statutes especially as distinguished from
common law. 8

Testamentary Capacity — The elements include: (a) knowledge of wills and their purposes; (b)
knowledge of all “natural” potential heirs; (c) knowledge of the varied aspects of one’s estate; (d) a
coherent plan for distribution of the estate, whether the plan is highly detailed or based on general
principles. 184

I”

Testimony - Evidence of a witness; evidence given by a witness, under oath or affirmation; as
distinguished from evidence derived from writings, and other sources.8

Witness — A person who has knowledge of an event. A witness is a person whose declaration under oath
(or affirmation) is received as evidence for any purpose, whether such declaration be made on oral
examination or by deposition or affidavit.
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Appendix A: List of Acronyms and Abbreviations

Acronym Full Phrase
ACED Assessment of Capacity for Everyday Decision-making
ACL Administration for Community Living
ADL Activities of Daily Living
ASPE Assistant Secretary for Planning and Evaluation (HHS)
APS Adult Protective Services
ABA COLA American Bar Association Commission on Law and Aging
CEJC California Elder Justice Coalition
CFPB Consumer Financial Protection Bureau
EAGLE Elder Abuse Guide for Law Enforcement
EJI Elder Justice Initiative
FINRA Financial Industry Regulatory Authority
IADL Instrumental Activities of Daily Living
LTC Long-Term Care
MDT Multidisciplinary Team
NAPSA National Adult Protective Services Association
NASUA National Association of State Units on Aging
NCALL National Clearinghouse on Abuse in Later Life
NCEA National Center on Elder Abuse
NCLER National Center on Law and Elder Rights
NCOA National Council on Aging
NCSC National Center for State Courts
NCVC National Center for Victims of Crime
NIA National Institute on Aging
OovC Office for Victims of Crimes
POA Power of Attorney
POLST Physician Orders for Life Sustaining Treatment
SEC Securities and Exchange Commission
SIFMA Securities Industry and Financial Markets Association
SPACED Short Portable Assessment of Capacity for Everyday Decision-making
VOCA Victims of Crime Act
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Appendix B: Forensic Evaluation

Forensic evaluations are evaluations conducted by a clinician that will be used to assist triers of fact
(generally judges and juries). The role of forensic clinicians is to assist counsel/juries/courts in
understanding and deciding forensic issues involving decision-making capacity®®” in part by clinically
evaluating medical-legal capabilities for attorneys/courts and in part by presenting evidence and
opinions in court.! Forensic practitioners have an ethical obligation to understand the laws governing
the case they are involved with.®® People without training in forensics may not know the proper way to
conduct these assessments, which includes in part knowing the relevant statute and understanding the
legal issue. Clinicians must avoid using jargon. Any limitations associated with the forensic evaluation
must be conveyed to the court in the report and in testimony rather than waiting for the deposition or

cross examination.®®

Although the court may not be required to utilize a clinician with forensic training (e.g., forensic
psychologist or psychiatrist), there are many advantages. As presented in the following Table, it is useful
to understand the difference between a forensic evaluator (addressing a psycholegal issue such as
decision-making capacity) and a therapeutic clinician (addressing individual treatment issues).

Finally, it is important to recognize that at times, a physician or a therapist may be asked to conduct a
capacity assessment of their patient/client explicitly because they “know” this person well. However,
that dual role presents a number of potential ethical concerns, even with the patient’s/client’s consent.

12 Principles Distinguishing Forensic from Therapeutic Responsibilities!*

Forensic Evaluator

Therapist

Forensic evaluator is answerable to the lawyer or
court, not to the litigant

The therapist is answerable to the client

Forensic evaluator must inform the litigant that
communication between the forensic evaluator and
the litigant is not privileged (protected)**?

Therapist-patient privilege applies

Forensic evaluator is neutral, objective, detached
and provides a “dispassionate assessment of the
legal issue”

The clinician is a care provider and support to the
client

Forensic evaluator must be “competent” in forensic
evaluation procedures and psycholegal issues

The therapist must be knowledgeable about
assessment and treatment

Forensic evaluator must know the relevant law and
how it relates to a particular psycholegal
assessment and generate psycholegal hypotheses
(i.e., the issue is defined by the law)

The therapist must generate diagnostic
hypotheses and courses of treatment based on
the client’s point of view

Forensic evaluator engages in a high degree of
scrutiny and verification of the information
generated by the litigant which necessitates
verification of litigant’s version of the facts through
collateral interviews with multiple sources and
extensive record review, etc.

Therapy is based on information from the client
(accuracy is not paramount)
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Forensic evaluator seeks to achieve accuracy of the
historical truth of the matter and therefore
imposes structure on the assessment process; also,
timelines and goals are determined by the legal
rules and therefore structured interviews are used,
supplemented by battery of psychological tests and
forensic history and impairment questionnaires

Less rigid timeframe and goals for therapy

Forensic evaluator works within an adversarial
system

The therapist works in a non-adversarial context

Forensic evaluator gathers and presents
information to the courts to aid the trier of fact
(judge or jury) and is therefore neutral,
independent, and honest

The sole purpose for the therapist is to aid the
client

Forensic evaluator assesses, clinically judges, and
reports on their findings and opinions

The therapist suspends judgment of the client

Forensic evaluator provides a detailed written
report to the court

The therapist has only non-sharable case notes

Forensic evaluator provides information to lawyers,
courts, or juries in an adversarial setting, therefore
they are detached and skeptical and their expert
testimony would not harm the litigant because
there is no therapeutic relationship between the
litigant and the forensic evaluator

The therapist is guided by beneficence and non-
malfeasance
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Appendix C: Instruments for Assessment of Decision-Making

Capacity

Instruments for Assessment of Decision-Making Capacity®3

Domain of Capacity

Instrument

Capacity to Refuse Personal In-
home Care Services offered by
a Caregiver

Capacity to Refuse
Intervention for Problems with
Instrumental Activities of Daily
Living (IADLs)

Assessment of Capacity for Everyday Decision-Making (ACED) 1%*

Contractual Capacity

Donative Capacity

Financial Capacity

Current Financial Capacity Form 1%

Decision-Making Interview for Guardianship: Four Vignettes
Assessing Social Judgement in Financial Situations!®®

Direct Assessment of Functional Status **’

Financial Capacity Instrument (FCI) 1%

Financial Capacity Instrument — Short Form (FCI-SF) °

Financial Competence Assessment Inventory (FCAI) 2%

Financial Competence Assessment Tool (FCAT)?%!

Financial Decision-Making Questionnaire (FDMQ) 2%

Hopemont Capacity Assessment Interview (HCAI)

Hopemont Capacity Assessment Interview: Three Vignettes
Assessing Social Judgment in Financial Situations 2%

Independent Living Scales (Managing Money subscale)?%*

Lichtenberg Financial Decision Rating Scale (LFDRS) (Financial
Decision Tracker)?%

Measure of Awareness of Financial Skills (MAFS)2%

Property and Finance Capacity Assessment (PFCA)%%’

Semi-Structured Clinical Interview for Financial Capacity (SCIFC) 2%®

Guardianship

Decision-Making Instrument for Guardianship (DIG)?%

Independent Living

Adult Functional Adaptive Behavioral Scale (AFABS)?%°

Direct Assessment of Functional Status (DAFS) 2!

Independent Living Scales (ILS) %2

Multidimensional Functional Assessment Questionnaire (MFAQ)?*3

Philadelphia Geriatric Center Multilevel Assessment Inventory (MAI)
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Texas Functional Living Scales (2001)2%*

Sexual Capacity

Sexual Consent and Education Assessment (SCEA)?*

Testamentary Capacity

Legal Capacity Questionnaire?!®

Semi-Structured Interview for the Assessment of Testamentary
Capacity?’

Testamentary Capacity Instrument 2

Contemporaneous Assessment Instrument?®

Treatment Consent Capacity

Aid to Capacity Evaluation (ACE) 2%

Assessment of Capacity to Consent to Treatment (ACCT)??!

Capacity Assessment Tool (CAT)

Capacity to Consent to Treatment Interview (CCTI)???

Competency Interview Schedule (CIS)

Decision Assessment Measure

Hopemont Capacity Assessment Interview (HCAI)??3

MacArthur Competence Assessment Tool — Treatment (MacCAT-
T)224

Note. This is not a comprehensive list of tools. The purpose in listing these tools is not to suggest that

these are the only or the best tools, but is designed to educate readers about these instruments by
conveying the breadth of tools available to a clinician and where gaps exist. Lawyers are advised against
requesting that clinicians use any one particular tool.
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Appendix D: Less Restrictive Alternatives by Type of Need

Less Restrictive Alternatives by Type of Need??®

Financial Alternatives

Healthcare/Personal Care
Alternatives

Independent Living

Financial Power of Attorney

Healthcare Power of Attorney or
Advanced Directive

Adult Day Care

Representative Payee or VA
Fiduciary

Healthcare Default Surrogate Law
(a.k.a. Family Consent Law)

Supported Housing

Joint Accounts, especially
Convenience Accounts

Supported Decision-Making

Assisted Living

Trusts

Psychiatric Advance Directives

Home Health and Home
Attendants

Alerts and Monitoring Services

Statutes authorizing court to
order one-time or short-term
protective arrangements (e.g.,
health care consent, nursing
home placement)

Supported Decision-Making

Voluntary Account
Restrictions

POLST, MOLST and similar
protocols (medical orders for life-
sustaining treatment)

Bill Paying/Money
Management Programs

Supported Decision-Making
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needed to demonstrate capacity varies depending on the transaction (see ABA COLA/APA (2021). Assessment of
Older Adults with Diminished Capacity: Handbook for Lawyers (2" ed.). Washington, DC: American Bar Association
and American Psychological Association (see p. 11).
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