SETTLEMENT AGREEMENT
I PARTIES

This Settlement Agreement ("Agreement”) 1s entered into between the United States of
Ameﬁca, acting through the United States Department of Justice and on behalf of the Office of
Inspector General. ("OIG-HHS") of the Department of Health and Human Services ("HHS™)
(collectively the "United States"); Beverly Enterprises, Inc.("Beverly Enterprises”), and Domenic
Todarello (“Relator”) (collectively, '_'the Parties”), through their authorized representatives.

| II. EREAMBLE

As a preamble to this Agreement, the Parties agree to the following;

A. Beverly Enterprises is a corporation organized pursuant to the laws of the Sta#e of Delaware,
with its principal place of business in Fort Smith, Arkansas. Beverly Enterprisc;s operates, through
its subsidiaries, a chain of pursing homes that are providers under the Medicare program,
administered by the Health Care Financing Administration ("HCFA").

B. Relator is an individual _resident of the State of Arizona. On October 18, 1995, Relator ﬁled _
a qui tam action iﬁ the UmtedStates Diéuict Court for the District of Arizona, styled Unﬁed S{fztes |
ex rel. T odérélla V. Bever@ Enterprises, CIV 95-2248 PHX RCB, ﬁhich was transferred to ﬂle
Northern District of California on or about September 27, 1996; and has been styled United States
ex rel. Todarello v. Beverly Enterprises, C96-3697 TEH (N.D. Cal.) (the “Civil Action”).

C. The United Sta!cs.and Relator contend that Beverly Enterprises submitted or caused to be
submitted cfaims for payment tc; the Medicare Program ("Medicare"), Title XVIII of ﬂxe'Sqt:i’aI

Security Act, 42 U.S.C. §§ 1395-1395ddd (1997).
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D. The United States and Relator contend that they have certain civil claims against Beverly
Enterprises under the False Claims Act, 31 U.S.C. §§ 3729-3733, and the United States also
contends it has certain civil cléjms against Beverly Enterprises under other federal statutes and/or
common law doctrines, as specifically enumerated below, in the amount of four hundred sixty
million (3460,000,000), for engaging in the following conduct during the period from 1992 through
_ 1998: submitting Medicare skilled nursing facility cost reports, for cost report years 1992-1998, that
overstated the costs attributable to the facilities' Medicare certified units by allocating labor hours
to the Medicare certified units that were not actually incurred in the treatment of Medicare
beneficiaries (the “Covered Cbnduct”).

E. The United States also contends that it has certain administrative claims against
Beverly Enterprises under the provisions for permissive exclusion from the Medicare, Medicaid and
other federal health care programs, 42 U.S.C. § 1320a-7(b), and the provisions for civil monetary
penalties, 42 U.S.C. § 1320a-7a, for the Covered Conduct.

F. | Except as so expr&ssly.- admitted in the §Iea .agreeme,nt ‘executed by Beverly
E Enterpﬁs& - Céﬁfcmia,‘ Inc., in coﬁnection Wxth the cnmmal action, VUnilted Stares v, Béven'y
Enterprises - California, Inc. (N.D. Calif), Beverly Enterprises does not adﬁ:it the contentions of
the United States or the Relator as set forth m Paragraphs D and E, above.

'G. Inorderto avoid‘ the delay, uncertainty, in@ﬁvmimw and expense of protracted

litigation of these éiaims, the Parties have reached a full and final settlement as set forth below,
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I TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the mutual promises, covenants, and 6biigation_s
set forth below, and for good and valuable consideration as stated herein, the Parties agree as
follows:

L. | Beverly Enterprises agrees to pay to the United States One Hundred Seventy Million
Dollars ($170,000,000) (the "Settlement Amount"), which Settlement Amount shall constitute a debt
immediately due and owing to the United States on the date of execution of this Agreement, as
follows: |

a. Beverly Enterprises shall pay Twenty-Five Million Dollars ($25,000,000) within thirty
days of the effective date of this Agreement. Beverly Enterprises shall satisfy this obligation by
Feﬁwire electronic funds transfer to the “Department of Justice,” as arranged through the Financial
Litigation Unit, United State's Attomey’s Office, Northern District of California.

b. In addition to the payment described in Paragraph a, the balance of the Seftlement Amount

haEi be paxd by Beverly Enterpnm by accepting a reduction to its payment fmm the Medicare

r‘program begmmngmththeﬁxstpaymcntonoraﬁer}anuaryl 2000, andextendmg forapmod-_ o

.of eight years thereafter, by an equal pro-rata amount sufficient to total One Hundred Forty Five
Mxlimn Dollars ($145, 000 ,000). Thmc payments shal! be in the form of a reducnon, Or mthhold,
to be 1mplemented by the Medicare pmgranz by means of a recoupme_nt unposed pm:suant to 42"
CFRR. § 405.370-375, and Beverly Enterprises waives all notice provisions in connecuonmth such

recoupment. The Medicare program will withhold $18,124,999.98 per year (under current HCFA
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payment methodologies, this will be accomplished by withholding $697,115.38 from each of the
t\yenty-six interim payments to Beverly Enterprises each year). Beverly Enterprises agrees not to
seek to change its Fiscal Intermediary for a periad of three years from the effective date of this
‘Agreement, and agrees to have no more than one Fiscal Intermediary during the period of execution
of this Agreement until the full Settlement Amount has been paid. Beverly Enferprises agrees to
notify its Fiscal Int«:rmediary' in writing if Beverly Enterprises intends to sell, close or otherwise
disﬁosg of facilities where such sale or dispositioh_wiil result in a reduction of the interim payment
to Beverly Enterprises below $697,115.38. (Nothing in this Agreement affects HCFA's right to deny
axiy request for a change of Fiscal Iutermédiary consistent with 42 C.F.R. Paﬂ 421). If any interim
payment equals léss than $697,115.38, Beverly Enterprises must, within five days of the receipt of
notice of the interim payment, pay the difference to the United States, through electronic funds
transfer to "Department of Justice,” as arranged through the Financial Litigation Unit, United States
Attorney’s Office, Northern District of California. In the event that HCFA payment mechanisms
o change; Be§efiy"Enterpﬁsm agrees to maintain the sime repayment schedule so that recoupment is
' completed wuhm eight years.. |
2. Subject 1o the exceptaons in Paragmph 4 below, in consideration of the obhgatmns of
Beveriy Enterpnses set forth in this Agreement, condmoned upon Beverly Entespnses ] payment
in full of the Settlement Amount, and subject to Paragraphs 22 and 23 bc!ow {concemning
bankruptcy proceedings commenced w1thm 91 days of any paymeut (or reducu:i in any HCFA

‘payment) under this Agrwnent) the United States (an behalf of 1tscl£, its ofﬁc&s, agents, agencies
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and departments} .agrecs to release Beverly Enterprises and its subsidiaries, from any civil or
administrative monetary claim the; United States has under the False Claims Act, 31 U.S.C. §§ 3729-
3733; the Civil Monetary Penalties Law, 42 U.S.C. § 1320a-7a; the Program Fraud Civil Remedies
Act, 31 U.lS.C. §§ 3801-3812; or the common law theories of payment by mistake, unjust
enrichment, breach of contract and fraud, for the Covered Conduct. No individuals are released by
this Paragraph.

3. In consideration of the obligations of Beverly Entefpn’ses set forth in this Agreement and
the Corporate Integrity Agreement incorporated by reference, conditioned upon Beverly Enterprises's
payment in full of the Settlement Amount, and subject to Paragraphs 22 and 23, below (conceming
bankruptcy proceedings commenced within 91 days of any payment (or reduction in the periedic
interim payment) under this Agreement), the OIG-HHS agrees to release and refrain from instituting,
directing or maintaining any administrative claim or any action seeking exclusion from the
Medicare, Medicaid or any other federal health care program (as defined in 42 U.S.C. § 1320a-7b(f))
against Beverly Entcrj)ﬁscs and its subsidiéziesundcr 42 US.C. § 1320a-7a (Civii. Monetary
Penalties Law), or 42 US.C. § 1320347(13) (permissive exclusion), ﬁx'the Covered Cm_zdu;t,. except -
as reserved in Paragraph 4, below, and as reserved in this Pérag;'éph. N§thing in .this Paragxaph .
precludes the OIG-HHS from taking action against entities or persons, or for conduct and ptacﬁcw,,
for which civil clairs have been reserved in Paragraph 4, below. No individuals arc released by this

Péragrapb.
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4. Notwithstanding any term of this Agreement, specifically reserved and excluded from the
scope and terms of this Agreement as lo any entity or person {including Beverly Enterprises) are any

and all of the following:
(1)  Anycivil, criminal or administrative claims arising under Title 26, U.S. Code
{(Internal Revenue Code); ‘
(2)  Any criminal hiability;
(3)  Except as explicitly stated in this Agreement, any administrative liability,
including mandatory exclusion from Federal health care programs;
(4) Any liability to the United States (or its agenéi_es) for any conduct other tﬁan the
Covered Conduct;
(5) Any claims based upon such obligations as -are created by this Agreement;
(6) Any express or impliéd warranty claims or other claims, to the extent such’
claims may otherwise exist at law, for defective or deficient products or services, including quality
~of goods and services, prowded by Beverly Enterprises;
(?) Exccpt as provided with mpect to Reiator any civil or admlmstrahve ciaxms '
' ‘_agqin's:ttingiwduals,' including current or former dlrectors, officers, employees, agents or shareho}ders
-Of defendant Beverly Enterprises.
5. Beverly Enterprises has entered intoa Corporate Integrity Agreement with HHs, attached ’

~ as Exhibit A, which is incorporated into this Agreement by reference. Beverly Enterprises will
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immediately, upon of execution of this Agreement, implement its obligations under the Corporate
Integnity Agreement.

6. The United States has obtained statements publicly filed by Beverly Enterprises with the
Secunities and Exchange Commission (collectively, the “Financial Statements™). The United States
has relied on the accuracy and completeness of the Financial Statements in reaching this Agreement.
Beverly Enterprises and its subsidian'm represent that each of the Financial Statements (including
the related notes) presents fairly, m all material respécts, the consolidated financial position and
* consolidated results of operations and cash flows of Beverly Ente_rprises and it subsidiaries as of the
respective dates for the respective periods set forth therein, all in conformity with generally accepted
- accounting principles consistently applied during the periods involved except as noted therein, and
subject, in the caﬁe of the unauditéd interim financial statements, to normal and recurring year-end
audit adjustments tﬁat have not been and are not expected to be material in amount. As such,
Beverly Enterprises and its subsidiaries further warrant that they do not own or have an interest in

-any. assets which are not accounted for by the F iﬁancial Statements.

A Beverly Enterprises represehts that the Financial Statements did not contain =~ |

- any untrue statement of a material fact or omitted to state a material fact reqmred to be stated therein
or necessary to make the statements therein, in light of the circumstances under which they were
made, not misleading.

b. In the event the United States learns that therF inancial Statements contained

an untrue statement of a material fact or omitted to state a material fact required to make the
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statement not misleading with respect to the existence of asset(s) in which Beverly Enterprises
and/or its subsidiaries had an interest at the time of this Agréemem, and in the event such
nondisclosure or misrepresentation changes the estimated net worth of Beverly Enterprises ;et forth
on the Financial Statements by one million dollars ($1,000,000) or more, the United States may at
its option: (1} rescind this Agreement and file suit upon the gndeﬂying claims described in
paragraphs D and E (with Relator retaining all rights and interests under 31 U.S.C. § 3730); or (2) let
the Agreement sté.nd and collect from Beverly Enterprises the full Settlement Amount. plus one
hundred percent (100%) of the value of the previously undisclosed net worth of Beverly Enterprises.
Beverly Eﬁterprise; agrees not to contest in any judicial or administrative forum any collection
action undertaken by the United States pursuant to this provision.

7. In the event that the United States, pursuant t§ Paragraph 6(b), above, opts to rescind this
Agreement, Beverly Enterprises expressly waives and agrees not to plead, argue or otherwise raise

any defenses under the theories of statute of limitations, laches, estoppel or similar theories, based

" -on'the passage of time, to any civil or administrative claims which (1) are filed by the United States =

_r _witlﬁri “thirty t:alendar_' days of written ndﬁﬁcatit}n to Bevériy_ Enterpxis;es -and Relator ,that'_ tlus -
-'Agreement has been rescinded, and (2) relate to the Coveréd Cdndnct; except to the extent th&se
defenses were available on October 18, 1995. |
| 8. With the exception of administrative claims regarding -Routine.Cost Limit Exéeptidns
("RCLEs") which are separately addressed in Paragraphs 10 and 11 5f‘this Agreement, any
administrative claims which HCFA may assert regarding Beverly Enterprises’ 1996, 1997 and 1998
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cost reports other than those relating to the Covered Conduct will be handled in the normal
administrative process set out in the pertinent federal regulations covering the Medicare program.
HCFA will take no action regarding costs related to the Covered Conduct with respect to cost reports |
for years prior to 1995,

9. With respect to the 1995 cost reports used as a basis for Skilled Nursing Faciﬁﬁ%
Prospective Paymeqt System reimbursement during the transition period, HCFA reserves the nght
to reopen 1995 cost reportsr,l and, in accordance with applicable Medicare law, regulations énd
manual provisions, including, but not limited to, Beverly Enterprises' rights to appeal any
dete@ination regarding any adjustment as a result of any reopening, to recalculate the facility
specific rate for Beverly Enterprise;s' facilities based on the direct nursing labor allocation issue, but
HCFA agrees that the payment effect of any adjustments will not exceed Thirty Seven Million
Dollars (337,000,000) in the aggregate over the relevant three-year reimbursement period (1999-
2001).

10 Beverly Enterpnses agrees that the RCLEs previously submitted for the year 19'96 will
‘ :-be denxed However w:thm one year of the effective date of this Agreement, Bever!y Em::pnsas
‘may submit to the fiscal intermediary revised RCLESs for the year 1996. Beverly Enterprises agrees *
that as part of its resubmission of 1996 RCLEs as described above, it will reduce the total direct
labor cost in the fé&iﬁty'éerﬁﬁed unit b;} 13%." HCFA will adjudicate anyadmmlstmnvec!anns B
| regardmg the 1996 RCLEs in the normal admzmstranve process set out in the pertmcm feda‘al

regulanons cevenng the Medicare program.
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HCFA shall complete a statistically yaiid sample audit of Covered Conduct for cost
s tiiudd for the limited purpose éf calculating an average percentage adjustment, if any, to be
st Lo e direct labor cost component df the pending RCLES for the years 1997 and 1998. Any
ple sear conducted by HCFA with reépect to the Covered Conduct shail include at least 10%
“ihie faohies, randomly selected, and shall employ a statistically valid sampling methodology and
wraily soeepied auditing standards including adjustment methodology. HCFA will adjudicate
+ wiminisirative claims regarding the sampling methodology seiécted, the audit métlwdoiogy and
stoenls applied and the method of extrapolating the sampled results with respect to the 1997 and
trect labov component of the RCLEs in the ﬁonnal administrative process set out in the
tnent ‘ecersl regulations governing the Medicare program. In the event that the audits
sedoenpiaies under this Paragraph result in the reduction of amounts claimed by Beverly, the
cosupment by HCFA of any amounts paid to Beverly with respect to the 1997 and 1998 RCLEs
i) pe timiied o an annual recoupment-of no more than $7 million in principal, plus accmed '
mierest per annuim, until such recoupment ém_oun_tshayé beeu.ﬁxﬂy liql_iidated. Nothing in this

o st limiit HCFA'S right to audit non-Covered Conduct costs with respect to the ywrs 1997

12 The United States and the Relator agreé'that the Relator is entitled, pursuant to 31 Us.C.

1), 1o 2 share equal to seveﬁteeﬁ iperceﬁ;’ (I?%)bf theUmtcd States’ récdvmy'of_tﬁe

qent Amount ander Paragmphs l.a. and 1.b. and of any additional amounts recovered under

b & of this Agreement, and that Relator is not entitled to any share of any future reduction
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‘by HCF A as described in Paragraphs 9, 10 and 11 of this Agreement. The United States agrees that,
within a reasonable time afler it receives or effects a reduction or withhold that results in any
péyment of the Settlement Amount or a payment pursuant to Paragraph 6 of the Agreeinent from
Beverly Enterprises, it will pay Relator an amount equal to seventeen percent (17%) of the payment.
All payments to Relator under this Agreement shall be made by electronic funds transfer to an
account in Relator's name in accordance with the written instructions of Relator’s counsel.

13. ThelRelator and Beverly Enterprises agree that, pursuant to 31 U.S.C. §3730(dX1), the |
Relator. is entitled to his necessary expenses, reasonable costs and attorneys’ fees from Beverly
Enterprises in the amount of $103,000.00. Beverly Enterprises shall .pay this amount by eiectroﬁié
funds transfer to the Relator within five days of the effective date of this Agreement.

14. Pursuant to 31 U.S.C. § 3730(c)(2)(B), the Relator agrees that the settlement of claims
in the Civil Action is fair, adequate aﬁd reasonable under all the circurnsiances. Further, 1n
consideration of the. obligations of Beverly Enterprises set forth in this Agreement, conditioned upon |
| | Beverly Enterprises’s payment in full of the Settiement Amount, and subject to Paragraphs 22 and
: 23, b-eid\-\.'r '(cbnceming'bahkzu_ptcy prpcéédiﬁgs {or reducﬁdn-‘in any.HCFA paymént) under this
._Agreem'ent), én the effective date of .this Agr@eineut,‘ the Relator, for himself, his 'heirs,.
.rcpresentétiv&, successors and assigns, releases and forever discharges:

' _"a. | Bev'etij' Enterprises, and its present or former oﬁ'iéers, directors, empléy@, g
: sharehclde-rs, and :igents from claims thaRe!ato;' has or may have ansm.g ﬁom or relating to -tﬁe

Covered Conduct or relating to the Civil Action; and
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b. The United States from any claims arising from or relating to thé filing of the Civil

Action, or, pursuant to 31 U.S.C. § 3730(c)(5) and § 3730(dX1), for a share of any recoveries

relating to or arising out of the Civil Action beyond that specified in Paragraph 12 of this Agreement.

15. Beverly Enterprises waives and will not assert any defenses Beverly Enterprises_ may

have to any criminal prosecutibn or adrmunistrative action relating to the Covered Conduct, based in

whole or in éaﬂ on a contention that, under the Double Jeopardy Clause in the Fifth Amendment of

- the Constitution; or under the Excessive Fines Clause in the Eighth Amendment of the Constitution,

this Settlernent bars a remedy sought in such criminal prosecution or administrative action. Beverly

_ Enterprises agrees tha'_t this Agreement is not punitive in purpose or effect. Nothing in this Paragraph

or any other provision of this Agreement constitutes an agreement by the United States concerning

the characterization of the Settlement Amount for purposes of the Internal Revenue Laws, Title 26
of the United States Code.

16. Beverly Enterprises fully and finally releases the Relator and his attomneys, the United
States, its agencxes, employees servants, and agents from any claims (mciudmg attorneys fees,
: costs and expenses of every kmd and however denormnated) whlch Bevetiy Ente:pnses has.
asserted, couid have asser{ed, or may assert in the future agamst the Relator and hlS attomeys, the
- Umted States, its agencies, employees, servants, and agents, related to the Covered Conduct or the .
' Ur.lited-‘Statés','Rélator'.s an& Relator's counsel's iﬁ?éstigatibn'and prosecution of the Civil A;:'tion. o
17. Be?erly_ Enterprises agrees that all costs (as dcﬁned in the Federal Acqui-siﬁoﬂ.

. Regulations ("FAR") § 31.205-47 and in Titles XVIIl and XIX of the Social Security Act, 42 US.C.

. Settlement Agreement Bety#een _
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§§ 1395-1395ddd (1997) and 1396-1396v( 1997), and the regulations promulgated thereunder)
incurred by or on behalf of Beverly Enterprises, its subsidiaries and their present or former officers,
directors, employees, shareholders, and agents; in connection with: (1) the matters covered by this
Agreement, (2) the Government's audit(s) and the civil and criminal irivésiigation(s) of the matters
covered by this Agreement, (3) Beverly Enterprises’ investigation, defense, and corrective actions
undertaken in response to the Government's audit(s) and the #ivil and criminal investigation(s) in
connection with the matters covered by this Agrccment (including attomeys' fees), including the
obligations undertaken pursuant to the Corporate Imegrity Agreement incorporated in this Setﬂerﬁcnt
Agreement, (4) the negotiation of this Agreement, the Corporate Integﬁty Agreement and any plea
agreement, and (5) the payment %nade pursuant to this Agreement, are unallowable costs on
Government contracts and under the Medicare Pfogmm, Medicaid Program, TRICARE Program,
Veterans Affairs (VA) Program, and the Federal Empk_)yees Health Benefits program (FEHBP)
(hereafier, "unallowable cost_s"). These unallowable costs will be separately estimated and accounted

for by Beverly- -Enterprises, andBev'e'rly Entéxpris&s and its subsidiaries will not charg'e such

B unaliowable ccsts dn'ect}y or mdzrectly to any contmcts wﬁh the Umted States, or seek payment for

such unaﬂowable costs through any cost report, cost statement, mformatmn statement or payment :

requmt submltted by Beverly Enterpnses or any of its subsidianies to the Medicare, Medicaid,

TRICARE VAor FEHBP programs
Beverly Enterprises furthgr agrees that within 60_days of the effective date of this Agreement, |
it will identify to applicable Medicare and TRICARE intermediaries, carriers and/or contractors, and
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Medicaid. VA, and FEHBP fiscal agents. any unallowable costs. (as defined in this Paragraph)

-inciuded in payments previously sought from the United States or any State Medicaid Program,
including, but not limited to, payments sought in any cost reports, cost statements, information

reports, or payment requests already submitted by Beverly Enterprises or any of its subsidiaries, and

will request, and agree, that such cost reports, cost statements, information reports or paymeut,

requests, even if already settled, be adjusted to account for the effect of the inclusion of the

unallowable costs. Beverly Enterprises agrees that the United States will be entitled to recoup from

‘Beverly Enterprises any overpayment as a result of the inclusion of such unallowable costs on
previously-submitted cost reports, information reports, cost statements or requests for paymént. Any

payments due after 4'the adjustments have been made shall be paid to the United States pursuant to

thé direction of the Department of Justice, and/or the affected agencies. The United States reserves

its rights-to disagree with any calculations submitted by Beverly Enterprises or any of its subsidiaries
‘on.the effectof inclusion of unallowable costs (as deﬁged in this pax_'agraph) on Beverly Enterprises
B or any of its subsidiaries' cost reports, cost statements or information @om. Notbing in tlns
Agreemcnt shalf constitute a waiver of the rights of the Umted '-S‘iate,s to exam.zne or reexammc thé: e

. uﬁallou}abié'costs described in this Paragraph. | | |

18. Beverly Enterprises covenants to cooperate fully and trufhfuliy with the United States'

'1-iﬁ§esﬁgéﬁon of individuals and entities not specifically released in this Agreement, for the  Covered o

Conduct. Upon reasonable notice, Beverly Enterprises will make reasonable efforts to facilitate

access to, and 'encomge the cooperation of its directors, officers, and employees for interviews and
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testimony, consistent with the rights and privileges of such individuals, and will furnish to the United
States. upon reasonable request, all non-privileged documents and records in its pcassesrsion1 custody
or control refating to-the Covered Conduct. .Bever!y Enterprises agrees to consent to a motion filed-
by the United States to permit access by the Office of Counsel 10 tﬁe Inspector General to
information covered by Rule 6(¢) of the Federal Rules of Criminal Procedure.

19. This Agreement is intended to be for the benefit of the Parties, only, and by this
instrument the Parties do not release any claims against any other person or entity.

20. Beverly Enterprises agrees that it will not seek pavment for any of the health care
billings covered by this Agreement from any health care beneficiaries or their parents or sponsors.
Beverly Enterprises waives any causes of action against these beneficiaries or their parents or
sponsors based upon the claims for payment covered by this Agreement.

21. Beverly Enterprises expressly warrants that it ﬁas reviewed its financial situation after
recoi‘ding a p:e-@ charge for the entire payment obligation hereunder and that it currently is solvent

- within.thc meaning of 11 U.S.C. Section 547(!))(3).‘ Further, the Parties expressly warrant that, in _

o evaluatmg whether to execute this Agmement, the Parties (i) have mtended lhat thcmuiuai pmmzses, e

covenants and obhgauons set forth herem constitute a contemporaneous exchangc for new va}uc o
given to Beverly Enterprises, within the meaning of 11 U.S.C. Section-547(c)(1), and (ii) havc '
concluded that these mutual promises, covenants and obligations do, in fact, conshnne such a

contemporanecus exchange.
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22. In the event Beverly Enterprises commences, or a thirtv party commences, within 91
days of any payment (or reduction in anv HCFA payments) under this Agreement, any case,
proceeding, or other action (1} under any law relating to bankruptcy. inéoi#ency, réorganizaiior’a or
relief of debtors. seeking to have any order for relief of Beverly Enterprises’ debts, or seeking to
adjudicate Beverly Enterprises as bankrupt or insolvent, or (ii) seeking appointment of a receiver,
trustee, custodian or other similar of"ﬁcial for Beverly Enter?an'ses or for all or any substantial part
of Beverly Enterprises's assets, Beveriy Enterprises agrees as fblld\vs:

Beverly Enterprises will not plead, argue or otherwise take the position in any such case,
proceeding or action that: (a) any payment (or reduction in the HCFA payments) under this
Agreement may be avoided under 11 U.S.C. § 547; '(b) Beverly Enterprises was insolvent at the time
this Agreement was entered into, or became insolvent as a result of the payments (or reduction in
the HCFA payments) made to the United States and/or Relator hereunder; ér (c} the mutual
promises, covenants and obligations set forth in this Agreement do not constitute a contemporaneous
exchange for new value given to Beverly Enterpri_ses..

~23. In the event Beverly Enterpﬁ;es .commencds',( or a third party comenm,any casc, :
proceeding, or other action (i) under any law relating té banﬁuptcjr, insol\fén;:y, réorganizétioﬁ ér
relief of debtors, seéking to have any order for relief of Beverly Enté:apﬁéw’ debts, or éee!dhg.to
 adjudicate Beverly Enterpﬁsés as bankrupt or insolvent, or (i) seekmgappomhnent ofa recewer, I
trustee, custodian or other s{miiar official for Beverly Enterp_riéts or for a}l or any substantial part

-of Beverly Enterprises' assets, Beverly Enterprises agrees as follows:

Settlement Agreement Between ,
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a. If; in any of the proceedings or actions described above in Paragraph 23,
Beverly Enterprises does not or is unable to honor the payment obligations ﬁereunder, the Qnited
States' shall-hold a valid, allowed, liquidated, noncontingent, undisputed claim for $466 million
under the False Claims Act-and other federal statutes and/or common law doctrines, as specifically
enumerated above; less payments received pursuant to this Agreement, or any other applicablé law
in any case, proceeding, or other action described in the first clause of this Paragraph, and in
consideration for the final settlement of the United States' claims against it in the Civil Action as
described herein, Beverly Enterprises expressly waives and agrees not to plead, argue or otherwise
raise any defenses otherwise available to it regarding the claim asserted by the United SAtates as sét ‘
forth above in Paragraph 23.a in such proceeding or other action;

b. $170 million of the amount specified in Paragraph 23.a. shall constitute an
overﬁayment under the Medicare Provider Agreements held by Beverly Enterprises' skilled nursing
facilities;

C. If and to the extent that Beverly Enterpnses obligations hereunder are avo:ded '

-' for any reason, mciud.mg, but not lnmted to, through the exercise of any avmdance powers. under the - e :

| Bankmptcy Code the United States, at its sole optmn, may rescind the releases i in this Agi'eemcnt,": : ‘

and bring any civil and!or administrative claxm, action or proceeding against Beverly Entapnses for
. the cla:rns that- wouid othemsc be covered by the releases prewded in Pamgraphs 2, 3 and 14 .

above mth Re}ator retazmng all nghts and interests under 31U S C. § 3730,

Se::lemem Agreement Between
United States, the Relator, and Beverly Enterprises
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d. If the United States chooses to rescind the releases in accordance with
Pérag;aph 23.c., Beverly Enterpn'ses agrees that (i) any such claims, actions or proceedings brought
by the Unitéd; States {including any proceedihg_s to e_xciude Beverly Enterprises from participation
in Medicare, Medicaid and other Fedeéral health care programs) are not subject to the automatic stay
impose& by 11 U.S.C. § 362(a) as a result of the action, case or proceeding described in the first
clause of this paragraph, and (i1y it will not plead, argue or otherwise contend that the United States’
claims, actions or proceedings are subject tﬁ sﬁéh automatic stay; (iii) it will not seek relief und_ex"
11 U.S.C. § 105 to enjoin or restrain the United States from pursuing such cl.aims, actions or
proceedings; and (iv) it will not plead, argue or otherwise raise any defenses under the theories of
statute of limitations, Iachés, estoppel or si:m'}ar theories, to any such civil or administrative claims,
| é.ctions or proceeding which are brought by the United States mthm thirty calendar days of written
notification to Beverly Enterprises that the releases herein have been rescinded pursuant to this

Paragraph, except to-the extent such defenses were available on .(}ctober 18, 1995; and
_e’. ~ Beverly Enterpnses wzil not (a) oppose any attempt by the Ur.uted States,
i - mcludmg, but not hm;ted to,a motlon ﬁled hy the United Stat&e seekmg rehcf fmm the emtomat:c :
. | 'stay unposed by 1L U.S._C_. § 362, to recover, either thmugh.set oﬂ’ ot recoupment, monies owed by
Beverly Enterprises to the United States (either under this Agteemeni'or otherwise) against any
- monies owed by the United States to Bevériy’Entexprises or (b) seek .félief'-w‘ldgr 11 US.C. § 105

" to enjoin or restrain the United States from exercising these rights.

".S_'ettlémem ﬁg}'eémerit Between '
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24. Beverly Enterprises further agrees that the express waivers and agreements set forth in
Paragraphs 22 and 23 are in consideration for the final settlement of the United States’ claims against
it in the Civil Actioﬁ as described herein. In consideration for the final settlement of the United
States' claims against it in the Civil Action as described herein, and in the event, and ﬁniy in trhe
event, a proceeding or other action is commenced as described in Paragraph 23, Beverly Enterprises
expressly waives and agrees not to plead, argue or otherwise raise any defenses otherwise available
toit régarding the claim asserted by the United States as set forti'n above in Péragraph 23.ain such
proceeding or other action. |

25. Upon receipt of the payment described in Paragraph l.a. above, the United States-and
Relator shall promptly sign and file in the Civil Action a Notice of Intervention and Joint Stipulation
* of Dismissal with prejudice of the Civil Action pursuant to the terms of the Agreement.

26. Except as otherwise provided, each paﬁy. to this Agreement wﬂl bear its own legal énd
other costs incurred in connection with this-matter, including the preparation and perfortnan;; of this
' Agreement. | | |
. 27 | BéVaiy-‘Eht@ﬁsw represmtsthat tbls Ag@mt is ‘ﬁ'éely' and voluntan}y entcredmto
- #éithout anydegf_ee of dnféss or compulsion whatsbeya‘. . |

28. This Agreement is governed by the laws of the United States. The Paﬁies agree that the
éﬁcciusi'véjurisdi.i:t.ion.and venue for any diéﬁuté ansmg between and among the Partiw'ﬁﬁder, this

Agreement will be the United States District Court for the Northern District of California, except that

. Settlement Agreement Between
United States, the Relator, and Beverly Enterprises
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disputes arising under the Corporate Integrity Agreement shall be resolved exclusi#ely under the
provisions in the Corporate Integrity Agreement.

29. This Agreement and the Corporate_ Integrity Agreement which is incorporated -here‘in-by
reference constitutes the complete agreement between the Parties. This Agreement may not be
amended except By written consent of the Parties except that only Beverly Enterprises and OIG-HHS
must agree in writing to modification of the Corporate Integrity Agreement.

30. The undersigﬁed individuals signing this Agreementlon behalf of Beverly Enterprises
represent and warrant that they are authorized by Béverly En,terpriées tc; execute this Agreement.
The undersigned United States signatories represent that they are signing this Agreement in their.
oﬁicia_l capacities and that ﬁey are authotized to execute this Agreement.

31.  This Agreement may be executed in counterparts, each of which constitutes an
original and all of which constitute one and the same agreement.

32, .This Agreement is effective on the date of signanne of the last signatory to the
'-Agreement

B 33 Th;s Agreement is bmdmg on successors transferees and ass:gnees of the Part::es .
el w m MM '
' ‘ -7 ' o ~ Laurie A. Oberembt . - :
Trial Attorney
Commercial Litigation Branch

Civil Division
U.S. Department of Justice
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Datedzm BY:

Dated:___ BY:

Robert S. Mueller [H1

Bffn -

Gail Hilléfer
Assisfant United States ttorney

NortHern District of Cal¥ornia

Lewis Mormis

Assistant Inspector General

Office of Counsel to the

Inspector General

Office of Inspector General

United States Department of
Health and Human Services

THE RELATOR

Dated:

Dated: . |

Domenic Todarello
Relator

'_'FrancstBaImt,Jr ' o
Bonnett, Fairbourn, Fnedman&Bahnt,PC S

i Counsel forthe Relator S

Dated: 4

* John J. Stoia, Jr. .

Jeffrey W. Lawrence

Milberg Weiss Bershad Hynes & Lerach LLP

Counsel for the Relator

- BEVERLY ENTERERIS - DEFEND

Dated: _ I BY:

Settlement Agreement Between
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?ﬁ_w BY:

BY:

) 7-533 P 03/03

Roberl S. Mueller HI

Ga:l Iefcr
Assisfant Umted Sta{CS\ torney
Nort#ern District of Cali{ornia

Lewis Vioms - _

Assistant [nspector General

Office of Counsel to the

Inspector General

Office of Inspector General

United States Depanment of
Health ané Human Services

THE RELATOR

Domenic Todarello
Relater

Francis 1. Bahnt, Ir:

F-582

.. - Bonnett, Fairbourn, Ena.dman & Bahnt, P C
L Counsel for the Relator : -

~ John 7. Stoia, Jr.
Jeffrey W. Lawrence .
Milberg Weiss Bershad Hynes & L:.rach LLP D

- .Counsel for the Relator

BEVERLY ENTERPRISES - DEFENDANT

BY:.
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Robert S. Mueller ITT
United States Artorney

Dated: BY:

Gail Killefer
Assistant United Stateg Attomcy
Northern District of California

Lewis Morris -
Assistant Inspector General
Office of Counscel to the
Inspector General _ ~
Office of Inspector General :
United States Departiment of

Health and Human Services

Dated: 1213199

Dated: 1213077

. paegt2I3077

B 5 is, fr. 1
! . Lawrence
WmBastndHynw&LmLLP
Comelfnrthekchtor

Dated:_ BY:

Settlement Agreement Betwees _
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Robert S. Mueller {11
United States Attomey

BY:

‘Gail Killefer
Assistant United States Attorney
Northern District of California

Lewis Moms

Assistant Inspector General

Office of Counsel o the

Inspector General

Office of Inspector General

United States Department of
Health and Human Services

THE RELATOR

Domenic Todarello
Relator

Francis J. Balint, Jr.

- Bonnett, Fairbourn, Fneéman & Bahnt, P C o

Counsel for the Relalor

John J. Stoia, Jr.

. Jeffrey W. Lawrence
Milberg Weiss Bershad Hynes & Lerach LLP
‘Counsel for the Relator

cement Between
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Dated: / 1{ 7[ 29

Dated: /4 /2 % 7

Settlement A greement Berween ,
- United States. the Relator, and Beverly Enterprlses

Beverly Enterprises. Inc.

Griffin B. Bell, Esq.

J. Sedwick Sollers II1, Esq.

King & Spalding

Counsel for Beverly Enterprises, Inc.

BY/ MZE@

Josegh E.Casson, Esq.
kauer Rose LLP

- Counsel for Beverly Enterprises, Inc.




