EXHIBIT A TO BSI NON-PROSECUTION AGREEMENT
STATEMENT OF FACTS
INTRODUCTION

. BSI SA (“BSI” or “the bank™) was established in Lugano, Switzerland in 1873 and isa
corporation organized under the laws of Switzerland. It operates a global financial
services business in more than 13 countries with over 2,000 full-time employees. It
offers private banking and wealth management services for over 125,000 client
accounts, focusing on high-net-worth individual clients around the globe, including
U.S. citizens, legal permanent residents, and resident aliens.

. In 2013, BSI held Assets under Management (“AuM”) totaling approximately $98.2
billion, $63.6 billion of which were managed in Switzerland. This made BSI the ninth
largest private banking and wealth management bank in Switzerland based on AuM.

. Unless otherwise specifically noted herein, BSI and its Switzerland-based subsidiaries
and affiliates will be collectively referred to as BSI.

U.S. INCOME TAX & REPORTING OBLIGATIONS

. U.S. citizens, resident aliens, and legal permanent residents have an obligation to
report all income earned from foreign bank accounts on their tax returns and to pay the
taxes due on that income. Since tax year 1976, U.S. citizens, resident aliens, and legal
permanent residents have had an obligation to report to the Internal Revenue Service
(“IRS”) on the Schedule B of a U.S. Individual Income Tax Return, Form 1040,
whether that individual had a financial interest in, or signature authority over, a
financial account in a foreign country in a particular year by checking “Yes” or “No”
in the appropriate box and identifying the country where the account was maintained.

. Since 1970, U.S. citizens, resident aliens, and legal permanent residents who have had
a financial interest in, or signature authority over, one or more financial accounts in a
foreign country with an aggregate value of more than $10,000 at any time during a
particular year were required to file with the Department of the Treasury a Report of
Foreign Bank and Financial Accounts, FinCEN Form 114, formerly known as Form
TD F 90-22.1 (the “FBAR™).

. An “undeclared account” was a financial account owned by an individual subject to
U.S. tax and maintained in a foreign country that had not been reported by the
individual account owner to the U.S. government on an income tax return and an
FBAR.

. Since approximately the 1930s, Switzerland has maintained laws that ensure the
secrecy of client relationships at Swiss banks. Swiss law prohibits the disclosure of
identifying information without client authorization, especially to foreign government
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investigators. These are Swiss criminal laws punished by imprisonment. Because of the
secrecy guarantee that they created, these Swiss criminal provisions enabled U.S.
clients to conceal their Swiss bank accounts from U.S. authorities.

In or about 2008, Swiss bank UBS AG (“UBS") publicly announced that it was the
target of a criminal investigation by the Internal Revenue Service and the United States
Department of Justice and that it would be exiting and no longer accepting certain
U.S. clients. On February 18, 2009, the Department of Justice and UBS filed a deferred
prosecution agreement in the Southern District of Florida in which UBS admitted that
its cross-border banking business used Swiss privacy law to aid and assist U.S. clients
in opening and maintaining undeclared assets and income from the IRS. Since UBS,
several other Swiss banks have publicly announced that they were or are the targets of
similar criminal investigations and that they would likewise be exiting and not
accepting certain U.S. clients (UBS and the other targeted Swiss banks are collectively
referred to as “Category 1 banks”). These cases have been closely monitored by banks
operating in Switzerland including BSI since at least August of 2008.

OVERVIEW OF THE U.S. CROSS-BORDER BUSINESS

For decades prior to and through in or about 2013, BSI conducted a U.S. cross-border
banking business that aided and assisted thousands of U.S. clients in opening and
maintaining undeclared accounts in Switzerland and concealing the assets and income
they held in these accounts. The bank used a variety of means to assist U.S. clients in
concealing their BSI undeclared accounts, including by:

+ assisting clients in using sham entities, and in nine instances bogus financial
insurance products, as nominee beneficial owners of the undeclared accounts;

* accepting and suggesting the use of IRS forms that falsely stated under penalties of
perjury that the sham entities beneficially owned the assets in the undeclared
accounts;

= providing offshore debit cards to repatriate funds from the undeclared accounts;

» facilitating withdrawals of funds from the undeclared accounts back to the United
States through nominee non-U.S. accounts; and

*» structuring transfers of funds from the undeclared accounts to evade currency
transaction reporting requirements.

BSI opened, serviced, and profited from accounts for U.S. clients with the knowledge
that many were likely not complying with these obligations. Due in part to the
assistance of BSI and its personnel, and with the knowledge that Swiss banking
secrecy laws would prevent BSI from disclosing their identities to the IRS, thousands
of U.S. clients of BSI filed false and fraudulent U.S. Individual Income Tax Returns,
Forms 1040, which failed to report their respective interests in their undeclared
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accounts and the related income. Thousands of U.S. clients of BSI also failed to file
and otherwise report their undeclared accounts on FBARs.

BSI has held and managed approximately 3,500 U.S. client accounts, which included
both declared and undeclared accounts, with a peak AuM of $2.78 billion since August
of 2008. [t acquired approximately 2,164 of these accounts from its acquisitions of
Lugano-based Banca Unione di Credito and Lugano-based Banca del Gottardo in 2006
and 2008 respectively. The remaining accounts were opened directly by BSI.

Private bankers (referred to as “Relationship Managers” or “RMs”) served as the
primary contact for U.S. clients with undeclared accounts at BSI. RMs in the U.S.
cross-border business actively assisted or otherwise facilitated thousands of U.S.
individual taxpayers in establishing and maintaining undeclared accounts in a manner
designed to conceal the U.S. taxpayers’ ownership or beneficial interest in said
accounts. RMs were responsible for opening and managing client accounts at BSI but,
after January of 2009, the bank also required new U.S. client accounts to be approved
by senior management to ensure compliance with its U.S. client policies. The bank
acquired these U.S. accounts predominantly from direct referrals, walk-ins, and
business arrangements with external asset managers (“EAMs”). BSI compensated
RMs, in part, based on the amount of business they generated for the bank.
Approximately 265 RMs were responsible for managing at least one U.S. client
account as of year-end 2008.

Approximately 198 EAMs were responsible for independently managing at least one
U.S. client account held at BSI since August of 2008. BSI compensated these EAMs
for the business they generated for the bank based on a negotiated fee structure, In the
wake of the UBS investigation, certain EAMs searched for Swiss banks that would
accept inflows from other banks forced to exit their undeclared U.S. client account
population. During 2008 and most of 2009, BSI accepted this EAM business.
Thereafter, BSI accepted this business in limited circumstances.

BSI maintained undeclared accounts for U.S. clients in different units throughout the
bank. However, it primarily serviced U.S. client accounts at its: (a) International desk
in Zurich (referred to internally as the North America or U.S. desk, based on the
disproportionately large amount of U.S. clients it serviced) which focused on non-
European clients; (b) two Latin America desks in Zurich and Geneva which focused on
clients from Central and South America; (c) EAM desks in Lugano, Geneva, and
Zurich which managed client accounts serviced by EAMs; (d) and 22 other private
banking desks in Geneva, Lugano, and the greater Ticino area. Prior to 2011, when
BS1 centralized U.S. clients as part of its exit from the U.S. business, these five desks
managed approximately 80 percent of BSI’s U.S. client accounts.

BSI offered a variety of traditional Swiss banking services which it knew could and
did assist U.S. clients in the concealment of assets and income from the IRS. One such
service was hold mail. For a quarterly fee, BSI would hold all mail correspondence for
a particular client at the bank. Approximately two-thirds of its U.S. clients used hold
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mail services. BSI also offered code name or numbered account services. For a
quarterly fee, the bank would allow the accountholder to replace his or her identity
with a code name or number on bank statements and other documentation sent to the
client. However, BSI’s internal records reflected the identity of the U.S. clients
associated with these accounts, in compliance with Swiss law. More than one-third of
BSI's U.S. clients used this service.

RMs typically communicated via telephone, fax, business email, and mail (when hold
mail services were declined by the client) with certain of their clients in the United
States. However, certain RMs occasionally communicated via personal email for
reasons that included the concealment of client nexuses to the United States. Prior to
December of 2008, several RMs from the Latin American desk, International desk,
and Geneva and Lugano private banking desks traveled to the United States
approximately one to two times per year. The purpose of these visits was to maintain
existing relationships with U.S. clients, including by discussing their accounts,
providing account records otherwise subject to hold mail restrictions, and updating
client information. In July of 2008, BSI adopted restrictions regarding business travel
to the United States for members of management and RMs with more than ten U.S.
taxpayer clients. However, since that time, BSI has also held numerous U.S. client
accounts managed by EAMs, including EAMs formerly employed by Category 1
banks.

In mid to late 2008, in the wake of the UBS investigation, BSI began to assess the risks
of its own U.S. cross-border business. During late 2008 and 2009, it issued a series of
policies that had the practical effect of; (a) eliminating undeclared U.S. client accounts
that were not financially worth the risk; (b} cutting off the paper trail back to the
United States for accounts not reportable by the bank to the IRS; and (c) insulating the
bank’s exposure for undeclared U.S. client accounts behind its contractual
relationships with EAMs in spite of, in some cases, their connections to Category |
banks. Although these policies did remediate some of its undeclared U.S. client
accounts, they also allowed BSI RMs to continue to open and maintain many highly
profitable undeclared U.S. client accounts. Nonetheless, starting in 2010, BSI issued a
series of effective and gradually restrictive policies that resulted in it exiting most of its
undeclared U.S. client accounts by the end of 2012. In December of 2013, BSI
voluntarily entered the United States Department of Justice’s Program for Non-
Prosecution Agreements or Non-Targets Letters for Swiss Banks (referred to as “Swiss
Bank Program” or “SBP”) as a Category 2 bank.

THE USE BY U.S. CLIENTS OF SHAM ENTITIES AND
BOGUS FINANCIAL INSURANCE PRODUCTS

In limited instances, BSI provided services to its U.S, clients whereby it structured a
U.S. related account so that it appeared as if it was held by a non-U.S. legal structure,
such as an offshore corporation or trust, which aided and abetted the clients’ ability to
conceal their undeclared accounts from the IRS. Approximately 12% of BSI’s U.S.
client accounts after August 2008 were held in the name of offshore structures.
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In the majority of cases, BSI RMs coordinated with external trust companies to create
and administer offshore structures incorporated or based in offshore locations such as
the British Virgin Islands, Panama, and Liechtenstein for its U.S. clients. Because
Swiss law requires BSI to identify the true beneficial owner of structures on a
document called a Form A, it knew that these were U.S. client accounts. Nonetheless,
for certain U.S. client accounts, BSI RMs and other employees knowingly accepted
and included in BSI’s account records IRS Forms W-8BEN (or BSI's substitute forms)
provided by the directors of the offshore companies that falsely represented under
penalty of perjury that such companies were the beneficial owners, for U.S. federal
income tax purposes, of the assets in the BSI accounts. This aided and assisted the U.S.
clients in concealing these assets and income from the IRS.

Since 2008, BSI has also operated its own various trust companies in locations
including the Bahamas, Channe! Islands, and Malta. In a limited number of instances,
BSI's trust companies established and administered offshore structures for BSI’s U.S.
clients, The structures it created included but were not limited to foundations, trusts,
and companies incorporated or based in offshore locations such as the Bahamas, British
Virgin Islands, Channel Islands, Panama, and Liechtenstein. By operation of Swiss
bank secrecy laws, the U.S. client’s ownership would not be disclosed to U.S.
authorities. Moreover, because BSI owned and controlled these subsidiary trust
companies, a U.S. client with an undeclared account at BSI in Switzerland knew that
he or she would retain ultimate control over the assets in the undeclared account.

BS| RMs from the Zurich, Lugano, and Lausanne private banking and EAM desks
aided and assisted nine U.S. clients with undeclared accounts at BSI by placing and
maintaining their assets in accounts held in the names of insurance companies and not
the actual beneficial owner of the funds (known colloquially as an “insurance
wrapper”). Insurance wrappers were marketed to Swiss banks, including to BSI, by
third-party providers in the wake of the UBS investigation as a means of disguising
the beneficial ownership of U.S. clients. These particular accounts were all held in the
name of subsidiaries of two insurance providers. By the operation of Swiss bank
secrecy laws, the U.S. client’s ownership would not be disclosed to U.S. authorities,
including the IRS.

BSI SUBVERTED THE QI AGREEMENT

Effective in or about January 2001, BSI entered into a Qualified Intermediary (“QI")
Agreement with the IRS. The QI regime provided a comprehensive framework for
U.S. information reporting and tax withholding by a non-U.S. financial institution
regarding U.S. securities. The QI Agreement was designed to help ensure that non-U.S.
persons were subject to the proper U.S. withholding tax rates and that U.S. persons
were properly paying U.S. tax, in each case, with respect to U.S. securities held in an
account with the Ql. The QI Agreement expressly recognized that a non-U.S. financial
institution such as BS1 may be prohibited by foreign law, such as Swiss law, from
disclosing an account holder’s name or other identifying information. In general, a QI

Page 5 of 9
March 30, 2015



23.

24.

25.

26.

subject to such foreign-law restrictions must request that its U.S. clients either (a) grant
the QI authority to disclose the client’s identity or disclose himself by mandating the
QI to provide an IRS Form W-9 completed by the account holder, or (b) grant the QI
authority to sell all U.S. securities of the account holder (in the case of accounts
opened before January 1, 2001} or to exclude all U.S. securities from the account (in
the case of accounts opened on or after January 1, 2001). Following the effective date
of the QI Agreement, a sale of U.S. securities, if any, held by a U.S. person who chose
not to provide a QI with an IRS Form W-9 was subject to tax information reporting on
an anonymous basis and backup withholding.

As a consequence of BSI entering into a QI Agreement with the IRS, certain RMs and
supervisory RMs encouraged and allowed U.S. clients to create and open accounts in
the name of sham offshore entities and insurance wrappers. In connection with these
accounts, BSI employees knowingly accepted and included in BSI’s account records
IRS Forms W-8BEN (or BSI's substitute forms) provided by the directors of the
offshore companies that falsely represented under penalty of perjury that such
companies were the beneficial owners, for U.S. federal income tax purposes, of the
assets in the accounts.

Certain RMs and others assisted U.S. clients in executing forms that directed BSI not
to acquire U.S. securities in their accounts. The purpose of such forms was to avoid
BSI having to disclose the identities of U.S. clients to the IRS under its Q1 Agreement.

Certain RMs, supervisory RMs, and others caused BSI to certify compliance with the
QI Agreement even though the true beneficial owners were not reflected in the IRS
Forms W-8BEN in the account files.

ADDITIONAL METHODS AND MEANS OF CONCEALMENT

Certain RM:s assisted U.S. clients in repatriating offshore funds by providing two types
of pre-paid debit cards linked to their undeclared accounts, including one type of card
issued by an American credit card company. Prior to 2009, the bank issued travel cash
cards, including for at least 32 U.S. client accounts. These cards, which were issued
without the U.S. client’s name on the card, allowed clients to withdraw funds remotely
or pay for goods and services without a paper trail back to their undeclared accounts in
Switzerland. However, the internal records for BSI and the issuer reflected the identity
of the U.S. clients associated with these accounts, in compliance with Swiss law. U.S.
clients were permitted to transfer money from their accounts to their trave! cards up to
a maximum of $10,000 per load, $30,000 per month, and $100,000 per year by making
a request to their RM via telephone, fax, or email. In a few instances, U.S. clients used
secret code phrases in their communications with BS| RMs to disguise load requests
such as “gas tank still running on empty” and “could you download some tunes for
us?” In 2009, BSI began offering a second type of debit card that worked in a similar
manner but had higher maximum re-load amounts, were accepted by more merchants,
and offered online account access. BSI’s legal and compliance department advised
against providing U.S. clients with this second type of debit card because they were
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issued by an American company. Nonetheless, at least || U.S. client accounts were
issued these cards.

Certain RMs assisted U.S. clients in repatriating money from their undeclared accounts
back to the United States through nominee non-U.S. bank accounts. In at least three
cases, the RMs directed the transfer of money from the undeclared accounts of certain
U.S. clients to the accounts of non-U.S. individuals and, from there, to the U.S. clients
in the United States. This aided the U.S. clients in disguising the nature and ownership
of the money being transferred from Switzerland into the United States and, in turn,
assisted them in concealing the assets and income they held at BSI in Switzerland from
the IRS.

For at least 150 U.S. client accounts, certain RMs and others assisted U.S. clients in
structuring withdrawals from their undeclared accounts in amounts less than $10,000
in an attempt to conceal the transactions from U.S. authorities. For at least 15 U.S.
client accounts, the RMs directed such structured withdrawals based on standing
instructions from clients to make regular transfers to the United States in amounts of
less than $10,000. This conduct aided and assisted U.S. clients in avoiding United
States currency transaction reporting requirements.

Certain RMs met with U.S. clients outside of the United States to provide banking
services and investment advice related to their undeclared accounts.

Certain RMs assigned to desks including BSI’s Zurich Central and Eastern European
Desk opened and maintained U.S. client accounts as non-U.S. client accounts in spite
of obvious evidence and indications that the client was actually a U.S. person.

BSI’S FLAWED EXIT OF ITS
U.S. CROSS-BORDER BUSINESS

Prior to August of 2008, BSI’s senior management did not institute written or other
formal policies concerning U.S. client accounts. However, in the wake of the
Department of Justice’s criminal investigation into UBS’s U.S. cross-border business,
BSI began to assess the risks of its own U.S. cross-border business. In 2008 and 2009,
the bank issued a series of policies that, although restrictive on their face, allowed the
continued opening and maintenance certain U.S. client accounts, Eventually, in 2010
and 2011, BS| implemented wholly restrictive policies with respect to its U.S. cross-
border business. With few exceptions, BSI had successfully exited most of its
undeclared U.S. client accounts by the end of 2012 and prohibited the acceptance of
new U.S. client accounts in February of 2012,

In December of 2008, BSI issued a policy prohibiting the opening of accounts with
offshore structures. It also prohibited the opening of non-Form W-9 accounts unless
the account: (1) had a balance over CHF 300,000; (2) was managed by an EAM; or (3)
did not trade in U.S. securities. Additionally, at that time, BSI mandated the closure of:
(a) existing non-Form W-9 U.S, client accounts with balances under CHF 150,000; and
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(b) accounts with structures if those structures were managed by the bank rather than
third-party providers. These policies nonetheless permitted RMs to: (a) open and
maintain highly profitable, undeclared U.S client accounts without structures; (b) open
and maintain undeclared accounts without structures regardless of dollar amount so
long as it was serviced by an EAM; and (c) maintain existing accounts with structures
so long as the structure did not hold U.S. securities and was not administered by BSI or
its affiliated trust companies.

Also in December of 2008, BSI issued a policy statement strongly encouraging U.S,
clients with small amounts of reportable income (under $10,000) to declare it to the
IRS. However, in that same policy statement, the bank offered a neutral opinion as to
whether larger (over $10,000 in income) U.S. accountholders should do the same.
Moreover, the bank issued a policy statement mandating hold mail services for U.S.
client accounts without Forms W-9 on file.

In May of 2009, managers on BSI’s EAM desk issued a directive: (1) requiring EAMs
to present new U.S. clients to his or her respective BSI RM; and (2) prohibiting finder
fees for new U.S. clients. These directives did not restrict the ability of EAMs to earn
other types of retrocession fees for business generated by the U.S. client account once
at the bank.

Taken as a whole, the policies which BS] implemented in 2008 and 2009 had the
practical effect of: (a) eliminating non-EAM managed undeclared U.S. client accounts
that were not financially worth the risk; (b) cutting off the paper trail back to the
United States for undeclared U.S. client accounts; and (c) insulating the bank’s
exposure for undeclared U.S. client accounts behind its contractual relationships with
EAMs. The latter was particularly problematic given that six of BSI’s top ten EAMs in
terms of number of accounts and AuM: (a} were managed by former employees of
Category | banks; (b) primarily serviced U.S. client accounts transferred from
Category 1 banks; and/or (c) employed individuals who had been indicted in the
United States for aiding and assisting U.S. clients in concealing offshore assets and
income from the IRS. These policies were generally followed by bank employees but
exceptions were made for extremely high-net-worth clients and clients managed by
certain EAMs.

Beginning in late 2010, BSI implemented increasingly restrictive and effective
measures concerning its U.S. cross-border business. In November of 2010, BSI
adopted a policy prohibiting the acceptance of any new accounts for U.S. taxpayers
without a Form W-9. Three months later, in January of 201 1, BSI adopted a policy
requiring the closure of existing U.S. client accounts that failed to provide a Form W-9
or evidence of participation in an IRS Offshore Voluntary Disclosure Program by the
end of 2012. Then, in September 2011, BSI issued oral instructions prohibiting travel
to the United States. Finally, in February 2012, BSI prohibited the opening of any new
U.S. client account.
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BSI’S COOPERATION THROUGHOUT THE SWISS BANK PROGRAM

37. On or about August 5, 2013, BSI approached U.S. authorities to make a voluntary
disclosure regarding its U.S. cross-border business. When the Swiss Bank Program
was announced later that month, the Bank was directed to participate in order to
resolve any culpability or liability related to its U.S. cross-border business.

38.

Prior to and throughout its participation in the Swiss Bank Program, BS] committed to
providing full cooperation to the U.S. government and has made timely and
comprehensive disclosures regarding its U.S. cross-border business. Specifically, the
bank, with the assistance of U.S. and Swiss counsel, forensic investigators, and in
compliance with Swiss privacy law has:

conducted an expansive internal investigation which included but is not limited
to: (a) interviews of key RMs, supervisory RMs, EAMSs, and members of
management; (b) reviews of client account files and correspondence; (c)
analysis of relevant management policies; and (d) email searches;

provided information concerning numerous U.S. client accounts held at BSI in
Switzerland since August of 2008 sufficient to make treaty requests to the
Swiss competent authority for U.S. client account records;

described in detail the structure of its U.S. cross-border business which
included but is not limited to: (a) the policies that contributed to the misconduct
committed by RMs and supervisory RMs; (b) the supervisory chain overseeing
desks with high concentration of U.S. client accounts and problematic RMs;
and (c) the names of senior management and legal and compliance officials;

provided detailed information concerning the operation of its U.S. cross-border
business which included but is not limited to: (a) misconduct committed by the
bank; (b) names and a description of the desks responsible for multiple
instances of misconduct; (c) names of RMs who committed misconduct; and
(d) names and information about the team leaders, desk heads, and branch
office heads in the supervisory chain of those RMs and desks that committed
misconduct;

provided the names and information of key EAMs who made significant
contributions to the operation of the bank’s U.S. cross-border business as well
as the RMs who assisted those EAMs;

provided responsive, specific, and actionable information to the Department of
Justice concerning associated persons, entities, and areas of concern for use in
other ongoing and potential Department of Justice investigations; and

facilitated the cooperation of bank employees who elected to speak with the
Department of Justice concerning BSI-related matters.
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