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Instructions 

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any 
nongovernmental corporate party to a proceeding before this Court must file a statement identifying 
all of its parent corporations and listing any publicly held company that owns 10% or more of the. 
party's stock. 

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on 
the Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, 
every publicly owned corporation not a party to the appeal, if any, that has a financial interest in the 
outcome of the litigation and the nature of that interest. This information need be provided only if a 
party has something to report under that section of the LAR. 

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy 
estate shall provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the 
creditors' committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption 
which is an active participant in the bankruptcy proceedings. If the debtor or the bankruptcy estate is 
not a party to the proceedings before this Court, the appellant must file this list. LAR 26.1(c). 

The purpose of collecting the information in the Corporate Disclosure and 
Financial Interest Statements is to provide the judges with information about any conflicts of interest 
which would prevent them from hearing the case. 

The completed Corporate Disclosure Statement and Statement of Financial 
Interest Form must, if required, must be filed upon the filing of a motion, response, petition or answer 
in this Court, or upon the filing of the party's principal brief, whichever occurs first. A copy of the 
statement must also be included in the party's principal brief before the table of contents regardless 
of whether the statement has previously been filed. Rule 26.1 (b) and (c), Federal Rules of Appellate 
Procedure. 

If additional space is needed, please attach a new page. 



Pursuant to Rule 26.1 and Third Circuit LAR 26.1, N.J. Physicians, Inc. makes the 
following disclosure: (Name of Party) 

1) For non-governmental corporate parties please list all parent corporations: 

None 

2) For non-governmental corporate parties please list all publicly held companies 
that hold 10% or more of the party's stock: 

None 

3) If there is a publicly held corporation which is not a party to the proceeding 
before this Court but which has as a financial interest in the outcome of the proceeding, please 
identify all such parties and specify the nature of the financial interest or interests: 

-None 

4) In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy 
estate must list: 1) the debtor, if not identified in the case caption; 2) the members of the creditors'. 
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is 
active participant in the bankruptcy proceeding. If the debtor or trustee is not participating in the 
appeal, this information must be provided by appellant. 

N/A 

/s/ Robert J. Conroy Dated: 12/16/10 

(Signature of Counsel or Party) 
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JURISDICTIONAL STATEMENT 

The District Court had subject matter jurisdiction 

over this action pursuant to 28 U.S.C. §§ 1331, 2201, and 

2202. This case arises under the Constitution and laws of 

the United States. This Court has subject matter 

jurisdiction over this appeal pursuant to 28 U.S.C. § 1291, 

in that this matter is an appeal of a final Order of the 

United States District Court for the District of New 

Jersey. 

The Order under appeal in this action was filed on 

December 8, 2010. 3a. The notice of appeal was filed on 

December 8, 2010, la, so this appeal is timely in 

accordance with Fed. R. App. P. 4(a). 

This appeal is from a final Order of the District 

Court that disposed of all claims in this action. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Do the plaintiffs in this case have standing to 

challenge the Constitutionality of the Patient Protection 

and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 

(2010)("PPACA")? This issue was the basis of the District 

Court's decision on the defendants' motion to dismiss, 

which is under review in this appeal. See Opinion, 5a. 



STATEMENT OF RELATED CASES AND PROCEEDINGS 

Appellants are unaware of related cases or proceedings 

which have been before this Court previously, or which are 

likely to be brought before this Court in the future. 

Appellants are aware that a number of cases are pending in 

different Courts in which Constitutional challenges to the 

PPACA have been raised, but are not specifically aware of 

all these cases. Appellants are specifically aware of the 

following pending cases: 

State of Florida, et al. v. Department of Health 
and Human Services, et al., United States 
District Court for the Northern District of 
Florida, Pensacola Division, Docket Number 3:10-
cv-91-RV/EMT. 

Liberty University, Inc., et al. v. Timothy 
Geithner, et al., United States District Court 
for the Northern District of Virginia, Docket 
Number 6:10-cv-00015-nkm. 

Commonwealth of Virginia v. Kathleen Sebelius, et 
al., United States District Court for the Eastern 
District of Virginia, Docket Number 3:10-cv-188-
HEH. 

Thomas More Law Center et al. v. Barack Obama, 
United States District Court for the Eastern 
District of Michigan, Southern Division, Docket 
Number 10-cv-11156. 

STATEMENT OF THE CASE 

The plaintiffs in this action, New Jersey Physicians, 

Inc. ("New Jersey Physicians"), Mario A. Criscito, M.D. 

("Dr. Criscito") and Patient Roe, are, respectively, a 



physicians' advocacy organization, an individual physician 

and a patient of that physician. They challenge the 

enactment of a federal statute, the PPACA, primarily on the 

basis of a provision in that statute, Section 1501, which 

mandates that a substantial number of American citizens 

purchase a product, health insurance coverage, or suffer a 

penalty for failure to do so. 

The case presents issues of first impression. Never 

before has Congress sought to exercise its power under the 

Commerce Clause to force individual citizens of the United 

States to purchase goods or services. Never before has a 

Court considered the issue of standing to bring a facial 

Constitutional challenge against such a wide-reaching, 

comprehensive statute which, by its very terms, directly 

and profoundly affects virtually every citizen of this 

nation and, in addition, directly and profoundly affects 

every physician and other health care professional who 

renders medical care or treatment to patients. The 

plaintiffs in the case have a very real personal stake in 

this matter, and the District Court should have exercised 

its duty to examine the Constitutionality of this statute. 

It failed to do so, and in so doing deprived the plaintiffs 

of their day in court. The decision of the District Court 

must be reversed. 



STATEMENT OF FACTS RELEVANT TO ISSUES SUBMITTED FOR REVIEW 

As this matter comes before this Court on the grant of 

the defendants' motion to dismiss, the well-pleaded 

allegations set forth in the First Amended Complaint (the 

"complaint"), 31a, must be regarded as true. The complaint 

challenges the Constitutionality of the PPACA, primarily on 

the basis that the so-called "individual mandate" exceeds 

the power granted to Congress under the Commerce Clause of 

the United States Constitution. 35a - 38a. 

The plaintiff, Patient Roe, is a citizen of the State 

of New Jersey, who chooses who and how to pay for medical 

care he receives. 33a. The plaintiff, Dr. Criscito, is a 

board-certified cardiologist who practices in New Jersey. 

32a. He treats many patients who pay for their own 

treatment, and Patient Roe is one such patient whom he 

treats. 33a. New Jersey Physicians is a physicians' 

advocacy organization, to which Dr. Criscito belongs. 32a. 

It is engaged in advocacy, policy research, and general and 

professional education relating to the public health and 

welfare. It has as a primary purpose the protection and 

advancement of patient access to affordable, quality 

healthcare. It is an advocate for its physician members 

and their patients, whom they are privileged to serve. New 



Jersey Physicians numbers among its members physicians who 

hold plenary licenses to practice medicine and surgery 

issued by the sovereign State of New Jersey and who are, 

themselves, patients and consumers of healthcare services. 

New Jersey Physicians' members and their patients will be 

directly affected by the legislation at issue in this 

complaint, should the same become effective. The interests 

of New Jersey Physicians' members will be adequately 

protected by New Jersey Physicians' participation in this 

lawsuit; the participation of each and every one of New 

Jersey Physicians' physician members in this lawsuit, on an 

individual basis, is not required in order for a court to 

address the issues posed by this action or grant redress 

which will affect all of those members. 32a. 

The defendants filed a motion to dismiss the 

complaint, on numerous grounds. 8 9a. The District Court, 

holding that the plaintiffs lacked standing to bring this 

action, dismissed the case. 3a; 5a. As the District 

Court's opinion dismissing the action, 5a, dismissed it 

solely on standing grounds, the District Court did not 

address any of the other arguments raised by the parties in 

connection with the defendants' motion to dismiss. The 

plaintiffs now appeal, seeking the reversal of the 



dismissal Order, on the grounds that the plaintiffs have 

standing to pursue this action. 

SUMMARY OF ARGUMENT 

Unless this, or another, Court takes action to stop 

it, the PPACA, and its individual mandate, will inevitably 

go into effect in 2014. When this statute goes into 

effect, it will have a substantial, direct effect upon the 

plaintiffs in this case. The plaintiffs therefore have 

standing to bring this action, and the District Court's 

Order dismissing this action for lack of standing, 3a, must 

be reversed. 



ARGUMENT 

THE PLAINTIFFS HAVE STANDING TO ASSERT THIS ACTION. 

As this appeal involves only questions of law, the 

standard of review is plenary. Coombs v. Diguglielmo, 616 

F.3d 255, 260 (3d Cir. 2010). 

The District Court took an excessively cramped and 

unduly restricted view of standing in this case. Engaging 

in rampant speculation, the District Court posited that 

Patient Roe did not have standing, on the basis that he 

might have insurance in 2 014 when the PPACA goes into 

effect, he might have a job which will provide him with 

insurance, 11a, or he might be destitute and thus relieved 

from the burden of complying with the individual mandate 

under the statute. Id. The Court engaged in similar 

speculation with respect to the number of employees which 

Dr. Criscito may or may not have in 2014, 18a, while 

completely ignoring the effect this statute will have upon 

all physicians in the nation. This rank speculation, 

however, does not address the allegations in the amended 

complaint; that Patient Roe does not have health insurance, 

and does not wish to purchase health insurance. 33a. If 

the PPACA is allowed to go into effect, Patient Roe will 



indisputably be subjected to the mandate. His grievance, 

which is very real and concrete, is that he will be subject 

to an unconstitutional, illegal exercise of governmental 

power if he is subjected to the mandate. The District 

Court's speculation about what this individual's personal 

situation might be in 2014 is irrelevant - he will 

certainly be subjected to governmental coercion which 

exceeds the powers granted to the federal government under 

the Constitution when the mandate goes into effect, and 

this is enough to give him standing. 

In the PPACA, Congress has enacted a wide-ranging, 

over-arching scheme which, by its very nature, is designed 

to affect virtually every citizen of the United States. 

The cramped definition of standing adopted by the District 

Court in this case would allow no citizen to challenge the 

Constitutionality of this legislation, on the basis that it 

is so over-arching and all-encompassing. The purpose of 

the federal doctrine of standing is to assure that 

plaintiffs who bring causes of action have a personal stake 

in the outcome of the litigation. It is not designed to 

bar the doors of the Federal Courts to citizens who will 

concededly be directly affected by the adoption of 

legislation which exceeds the power granted to Congress by 

the Constitution. In a situation such as this, where a 



legislative scheme is designed to reach virtually every 

citizen of the United States, every citizen must have equal 

standing to challenge the Constitutionality of that scheme. 

Of course, with respect to New Jersey Physicians and 

Dr. Criscito, there are additional grounds for standing. 

Not only are the physician members of New Jersey 

Physicians, including Dr. Criscito, subject to the same 

requirements under the PPACA as are any other citizen of 

the United States, as physicians who treat patients, they 

are subject to additional restrictions and requirements 

under the statutory scheme. The PPACA will affect the 

manner in which they treat their patients, and the manner 

in which they may be paid for rendering such treatment. In 

addition to standing as citizens of the United States who 

will be affected by the PPACA, the Act will also have a 

direct and profound effect upon the manner in which they 

render care to their patients. 

The concept of "standing" has two components; whether 

an action presents a justiciable "case or controversy" 

under Article III of the Constitution, and whether it is 

prudent for a federal court to hear such a dispute. Warth 

v. Seldin, 422 U.S. 490, 498-9 (1975). A Court must 

determine "whether the plaintiff has "alleged such a 

personal stake in the outcome of the controversy' as to 



warrant his invocation of federal-court jurisdiction and to 

justify exercise of the court's remedial powers on his 

behalf." Id. {quoting Baker v. Carr, 369 U.S. 186, 204 

(1962) ) . 

To establish standing, a plaintiff must demonstrate 

(1) "injury in fact;" (2) a causal relationship between the 

injury and the challenged conduct; and (3) harm that will 

be "redressed by a favorable decision." Lujan v. Defenders 

of Wildlife, 504 U.S. 555, 560-1 (1992). The amended 

complaint demonstrates injuries that are "concrete and 

particularized," and "actual or imminent, not 'conjectural' 

or 'hypothetical.'" Id. at 560 (citations omitted). 

A. Patient Roe. 

The bulk of the District Court's opinion granting the 

defendants' motion to dismiss deals with Patient Roe's 

claimed lack of standing to challenge the PPACA. The 

District Court simply ignored that the PPACA will have a 

substantial, direct impact upon virtually all residents of 

the United States, including Patient Roe. 

The mandate and penalty provisions extend to every 

inhabitant of the United States, with a few, narrowly 

limited, exceptions. As a patient who has chosen to pay 

for his own medical care out of his own funds, Patient Roe 

will also be directly and substantially affected by the 



PPACA. The mandate will force him to have qualifying 

health insurance, even though he does not have it and does 

not want it. Thus, he will be forced to enter into a 

transaction he does not want, or face monetary penalties. 

These are not mere "generalized grievances" about how tax 

dollars may be spent, or based in infringement of a broad 

right to constitutional government, as asserted in 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342-3 (2006). 

This is a real, individualized, personal consequence of the 

exercise of a governmental power which exceeds the scope of 

the Commerce Clause. 

As previously stated, the District Court speculates 

that Patient Roe's situation may change in the future, and 

that he may subsequently decide to purchase insurance, or 

obtain a job which provides him with health insurance 

coverage. 11a. This argument simply begs the question of 

the coercive effects of the mandate and penalty provisions. 

If, as his own volitional act, Patient Roe should change 

his mind and decide to purchase health insurance, or obtain 

such insurance through other means, this has nothing to do 

with his being compelled to do so by federal law. Indeed, 

the basis of this lawsuit is the assertion that he should 

be free to make his own decisions in this regard, and not 



be subjected to illegal compulsion by the federal 

government. 

Nor are his injuries too "indefinite" or remote in 

time to support standing. 12a - 14a. Courts repeatedly 

have found standing to pursue pre-enforcement 

Constitutional challenges where the alleged harm will occur 

in the future. See, e.g., Massachusetts v. EPA, 549 U.S. 

497, 531-3 (2007) (standing based on rise in sea levels by 

the end of this century); Pierce v. Soc'y of Sisters, 268 

U.S. 510, 536 (1925)(standing to challenge education act at 

least two years and five months before effective date); 

Dep't of Commerce v. U.S. House of Reps., 525 U.S. 316, 332 

(1999)(standing in February, 1998 to challenge sampling 

method for 2000 census); Vill. of Besenville v. FAA, 376 

F.3d 1114, 1119 (D.C. Cir. 2004)(standing to contest fees 

not collectible for 13 years). Standing "depends on the 

probability of harm, not its temporal proximity." See 520 

S. Mich. Ave. Assocs. v. Devine, 433 F.3d 961, 962 (7 Cir. 

2006).1 Patient Roe must comply with the mandate beginning 

1 The District Court's reliance on Whitmore v. Arkansas, 495 
U.S. 149 (1990), and similar authorities, is misplaced. 
The issue in those cases was not passage of time, but the 
contingent and thus uncertain nature of the alleged 
injuries. Whitmore involved a prisoner's challenge to 
procedures that would not affect him unless he could secure 
federal habeas relief from his conviction and sentence. 
See also McConnell v. FEC, 540 U.S. 93, 226 (2003) (U.S. 



in 2014. PPACA § 1501(b). That date is fixed in the law 

and is certain to occur. It is not a "contingent future 

event[] that may not occur as anticipated, or indeed may 

not occur at all." Thomas v. Union Carbide Agric. Prods. 

Co., 473 U.S. 568, 580-1 (1985). This is sufficient to 

support Patient Roe's standing now. 

Moreover, there is nothing speculative or contingent 

about plaintiffs' claims. The mandate will take effect in 

2014 and will apply to Patient Roe. Patient Roe does not 

now have qualifying coverage, and has no intention of 

changing his status in that regard. His injuries are not 

contingent upon further act or decision on his part. The 

only speculation here is by the District Court. 

B. Dr. Criscito. 

The District Court gives short shrift to the issue of 

standing with respect to Dr. Criscito, holding that this 

legislation, which is has as its basic purpose the 

fundamental alteration of the manner in which medical care 

Senator would not be affected by challenged provisions 
unless he chose to run for reelection five years later); 
Los Angeles v. Lyons, 461 U.S. 95, 102 (1983) (no standing 
to seek injunction prohibiting police from potential future 
use of "choke holds"); Lujan, 504 U.S. at 564 (no standing 
where plaintiff expressed only vague intention "some day" 
to return to Sri Lanka to observe endangered species); 
Connecticut v. Am. Elec. Power Co., 582 F.3d 309, 343, n. 
19 (2d Cir. 2009)(confirming plaintiffs' reading of 
McConnell) . 



is delivered and paid for in the United States, "does not 

specify how physicians should render treatment to their 

patients." 18a. Of course, this analysis completely 

ignores the fact that Dr. Criscito, as a citizen of the 

United States, will be subject to the individual mandate in 

the same manner and to the same extent as would Patient 

Roe. 

In addition to this impact, as a physician, these 

provisions will have a direct, substantial impact upon Dr. 

Criscito's medical practice, the manner in which he may, or 

may not, seek payment for his professional services and the 

manner in which he may render treatment to his patients. 

These same concerns apply to each and every one of New 

Jersey Physicians' members. Indeed, it was disingenuous 

for the government to argue that the PPACA will not have a 

direct, substantial effect upon all physicians in the 

United States, and to attempt to deny New Jersey's 

physicians their right to challenge this legislation, and 

it was disingenuous on the part of the District Court to 

accept this argument. 

C New Jersey Physicians. 

With respect to New Jersey Physicians, an association 

has standing to bring an action on behalf of its members 

where the complained-of actions of the defendants will have 



an adverse impact upon the members' interests. The 

interests of New Jersey Physicians' members will be 

directly and significantly affected by the PPACA. Dr. 

Criscito provides but one concrete example of how medical 

practitioners in New Jersey will be affected when this 

legislation goes into effect. Many physicians are also 

employers, who provide health insurance to their employees, 

and will be affected as employers as well as healthcare 

providers. Of course, the PPACA will go into effect, 

unless a Court steps in to stop it. 

In Hunt v. Washington State Apple Advertising 

Commission, 432 U.S. 333 (1977), the United States Supreme 

Court enunciated at three-part test to determine whether an 

association has standing to bring an action on the part of 

its members: 

Thus we have recognized that an association has 
standing to bring suit on behalf of its members 
when: (a) its members would otherwise have 
standing to sue in their own right; (b) the 
interests it seeks to protect are germane to the 
organization's purpose; and (c) neither the claim 
asserted nor the relief requested requires the 
participation of individual members in the 
lawsuit. 

Hunt, 432 U.S. at 343. This is the doctrine of 

"associational standing." See Warth, 422 U.S. at 511. 

Similarly, in the case at bar, this new legislation 

will affect all of New Jersey Physicians' members, and 



other similarly situated New Jersey physicians, who will 

all be subject to the PPACA. New Jersey Physicians' 

members would otherwise have standing to bring this action 

in their own rights. The interests which New Jersey 

Physicians seeks to protect, the professional and economic 

interests of it physician members and, indeed, all of New 

Jersey's physicians, are germane to New Jersey Physicians' 

purpose as a physician advocacy organization. 

Finally, neither the claim asserted nor the relief 

requested require the individual participation of New 

Jersey Physicians' members. If any court should rule the 

questioned statutory provision to be unconstitutional on 

its face, then the interests of New Jersey Physicians' 

members, and all other New Jersey physicians similarly 

situated, will be protected. The participation of 

individual physicians in this action is not necessary in 

order to secure the requested relief. 

Indeed, the Supreme Court has recognized that the 

doctrine of associational standing is particularly well-

suited in instances where organizations seek declaratory or 

injunctive relief in order to vindicate the interests of 

their members. 

If in a proper case the association seeks a 
declaration, injunction, or some other form of 
prospective relief, it can reasonably be supposed 



that the remedy, if granted, will inure to the 
benefit of those members of the association 
actually injured. Indeed, in all cases in which 
we have expressly recognized standing in 
associations to represent their members, the 
relief sought has been of this kind. 

Warth v. Seldin, 422 U.S. 490, 515 (1975). New Jersey 

Physicians' action is precisely of the nature envisioned by 

the Supreme Court in Warth and Hunt. 

The District Court did not analyze this issue from the 

perspective of New Jersey Physicians' membership. Instead, 

the District Court simply concluded that, since Dr. 

Criscito is the only individual member of New Jersey 

Physicians named in the complaint, and Dr. Criscito does 

not have standing, then New Jersey Physicians cannot have 

standing. 19a. This logical syllogism is deeply flawed. 

Of course, as previously explained, Dr. Criscito does 

have standing to challenge the Constitutionality of the 

PPACA. However, even assuming, arguendo, that he in fact 

lacks standing, this does not mean that New Jersey 

Physicians must lack standing, as well. Indeed, to hold 

that physicians, the very group that will be most directly 

affected by this legislation, have no standing to challenge 

its Constitutionality, simply makes no sense. Even if Dr. 

Criscito is not affected by the statute (a highly doubtful 

proposition), there are many other physicians in New Jersey 



who will be affected, and New Jersey Physicians has 

standing to speak for them. 

D. This Matter is Ripe for Adjudication. 

The District Court's opinion amounts to a finding that 

this action is not ripe for adjudication, as the mandate 

and penalty provisions of the PPACA do not go into effect 

until 2014. However, as matters presently stand, this 

legislation is on the books, and the mandate and penalty 

provisions will become effective on January 1, 2 014, absent 

intervention by this, or another, Court. 

Ripeness turns on two factors: "the fitness of the 

issues for judicial decision and the hardship to the 

parties of withholding court consideration." Abbott Labs 

v. Gardner, 387 U.S. 136, 149 (1967). There is an overlap 

between considerations of standing and ripeness in pre-

enforcement challenges to statutes such as the PPACA, where 

ripeness often turns on "whether the parties are in a 

'sufficiently adversarial posture to be able to present 

their positions vigorously,' whether the facts of the case 

are 'sufficiently developed to provide the court with 

enough information on which to decide the matter 

conclusively,' and whether a party is 'genuinely aggrieved 



so as to avoid expenditure of judicial resources on matters 

which have caused harm to no one.'" Khodara Environmental, 

Inc. v. Blakey, 376 F.3d 187, 196 (3d Cir. 2004){quoting 

Peachlum v. City of York, 333 F.3d 429, 433-4 (3d Cir. 

2003)). "In declaratory judgment cases, we apply a somewhat 

1 refined' test because declaratory judgments are typically 

sought before a completed injury has occurred.' [citation 

omitted] Thus, when 'determining whether to engage in pre-

enforcement review of a statute in a declaratory judgment 

action,' we look to M D the adversity of the parties' 

interests, (2) the conclusiveness of the judgment, and (3) 

the utility of the judgment.'" Id. (quoting Pic-A-State 

Pa. Inc. v. Reno, 76 F.3d 1294, 1298 (3d Cir. 1996)). 

It does not matter that the mandate's effective date 

is in the future, as injury to the plaintiffs is inevitable 

and "[w]here the inevitability of the operation of a 

statute against certain individuals is patent, it is 

irrelevant to the existence of a justiciable controversy 

that there will be a time delay before the disputed 

provisions will come into effect." Stolt-Neilsen S.A. v. 

AnimalFeeds Int'1 Corp., - U.S. -, 130 S.Ct. 1758, 1767 n. 

2 (2010)[quoting Regional Rail Reorganization Act Cases, 

419 U.S. 102, 143 (1974)). If "the enforcement of a 

statute is certain, a pre-enforcement challenge will not be 



rejected on ripeness grounds." Fla. State Conf. of the 

NAACP v. Browning, 522 F.3d 1153, 1164 (11th Cir. 

2008)(emphasis added). This is particularly true where, as 

here, the challenge mainly raises questions of law. See 

Pc. Gas & Elec. Co. v. State Energy Res. Conservation & 

Dev. Comm'n, 461 U.S. 190, 201-3 (1983)(case ripe where 

"predominantly legal" question raised) . 

Nor is there any "uncertainty" about whether the 

mandate will apply to the plaintiffs. Unlike Toilet Goods 

Ass'n v. Gardner, 387 U.S. 158, 163-4 (1967) and cases like 

it, the mandate as written will affect plaintiffs, 

regardless of any additional administrative action.2 

Again, the District Court simply engages in rank 

speculation that the plaintiffs' circumstances may change 

over the next three years, so that they might not come 

within the scope of the individual mandate. However, this 

conclusion ignores that fact that, as matters are presently 

constituted, the mandate will go into effect in 2 014, and 

the plaintiffs will be subject to the mandate, whatever 

their individual circumstances may be in 2014. The injury 

which the plaintiffs will undoubtedly suffer in 2014, 

2 The case cited by the District Court, 12a, is inapposite. 
It involves injuries contingent on further agency action. 
in Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 
577-8 (1985) (ruling by arbitration tribunal) . 



unless a Court intervenes, is to be subject to a clearly-

unconstitutional statutory mandate. They have standing to 

challenge the Constitutionality of the PPACA. 



CONCLUSION 

For the foregoing reasons, the decision of the 

District Court must be reversed and the matter remanded for 

consideration of the merits of the appellants' claims. 
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Bridgewater, New Jersey 08807 
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Attorneys for Appellants 
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UNITED STATES DISTRICT COURT 
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NEW JERSEY PHYSICIANS, INC., : 
MARIO A. CRISCITO, M.D., and: 
PATIENT ROE, : 

Plaintiffs, 

v. : 

BARACK H. OBAMA, President Of the : 
United States, in his official capacity; THE : 
HON. TIMOTHY GEITHNER, Secretary of : 
the Treasury of the United States, in his : 
official capacity; THE HON. ERIC : 
HOLDER, Attorney General of the United : 
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of the United States Department of Health : 
and Human Services, in her official capacity, : 

Defendants. : 

Civil Action No. 10-1489 (SDW) (MCA) 

OPINION 

December 7, 2010 

WIGENTON, District Judge. 

Before the Court is Defendants' Motion to Dismiss pursuant to Federal Rules of Civil 

Procedure 12(b)(1) and 12(b)(6). This Court has jurisdiction under 28 U.S.C. §§ 1331, 2201, 

and 2202. Venue is proper pursuant to 28 U.S.C. § 1391. The Motion is decided without oral 

argument pursuant to Federal Rule of Civil Procedure 78. For the reasons stated below, this 

Court grants Defendants' Motion to Dismiss. 

FACTUAL AND PROCEDURAL BACKGROUND 

This suit—one of many filed throughout the country—raises a Constitutional challenge to 

the recently enacted federal healthcare reform law, known as the "Patient Protection and 

Affordable Care Act ("Act"), Pub. L. No. 111-148, 124 Stat. 119 (2010), amended by Health 



Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (2010). 

The Act was signed into law by Defendant President Barack Obama on March 23, 2010. 

Plaintiffs New Jersey Physicians, Inc., ("NJP"), Mario A. Criscito, M.D., ("Dr. Criscito"), and 

Patient Roe ("Roe") (collectively "Plaintiffs"), seek a declaration that the Act is not a valid 

exercise of Congress's power under the Commerce Clause or any of the federal government's 

enumerated powers. (Pls.' Compl. Ill 1-3, 17, 22.) Additionally, Plaintiffs allege that the Act 

violates their Fifth Amendment rights. (Id. at f 20.) NJP is a non-profit New Jersey corporation 

which "advocates for its physician members and their patients." (Pls.' Compl. 1 1.) Its "primary 

purpose [is] the protection and advancement of patient access to affordable, quality healthcare." 

(Id.) Dr. Criscito, a cardiologist, is a member of NJP, (Id at 11 2), and Roe is Dr. Criscito's 

uninsured patient. (Id at 3.) 

According to Congress's finding, "[n]ational health spending is projected to increase 

from $2,500,000,000,000, or 17.6 percent of the economy, in 2009 to $4,700,000,000 in 2019." 

§§ 1501(a)(2)(B), 10106(a); see also Douglas W. Elmendorf, Director, Cong. Budget Office 

("CBO"), Economic Effects of the March Health Legislation, 5 (Oct. 22, 2010) ("[t]otal 

spending on healthcare now accounts for about 15 percent of [the] GDP, and CBO projects that 

it will represent more than 25 percent by 2035."). Additionally, Congress found that sixty-two 

percent "of all personal bankruptcies are caused in part by medical expenses." §§ 1501(a)(2)(G), 

10106(a). Consequently, the purpose of the Act is to provide affordable health insurance, and to 

reduce the number of uninsured Americans "and the escalating costs they impose on the 

healthcare system." Thomas More Law center. v. Obama, 2010 U.S. Dist. LEXIS 107416, at *2 

(E.D.Mich. Oct. 7,2010). 



As part of the effort to provide affordable health insurance and lower the number of 

uninsured Americans, § 10106(a), the Act contains a "minimum essential coverage" provision, 

which states: "[a]n applicable individual shall for each month beginning after 2013 ensure that 

the individual, and any dependent of the individual who is an applicable individual, is covered 

under minimum essential coverage for such month." § 1501.' Congress included this mandatory 

minimum coverage because it found that "if there were no [such] requirement, many individuals 

would wait to purchase health insurance until they needed care," and would therefore undermine 

the purpose behind the Act. §§ 1501(a)(2)(G), 10106(a). Furthermore, Congress found that the 

"minimum essential coverage" requirement, in addition to the Act's other provisions, would 

lower the cost of health insurance by reducing "adverse selection and broaden[ing] the health 

insurance risk pool to include healthy individuals." Id Congress also determined that the 

minimum essential coverage provision "is essential to creating effective health insurance markets 

in which improved health insurance products that are guaranteed issue and do not exclude 

coverage of pre-existing conditions can be sold." Id It has been projected that by 2019 thirty-

two million "fewer people will be uninsured because of the legislation." Douglas W. Elmendorf, 

Director, Cong. Budget Office ("CBO"), Economic Effects of the March Health Legislation, 6 

(Oct. 22, 2010). 

MOTION TO DISMISS STANDARD 

The adequacy of pleadings is governed by Fed. R. Civ. P. 8(a)(2), which requires that a 

complaint allege "a short and plain statement of the claim showing that the pleader is entitled to 

relief." Additionally, an adequate complaint "requires more than labels and conclusions, and a 

formulaic recitation of the elements of a cause of action will not do. Factual allegations must be 

1 This provision does not apply to all citizens as there are some stated exceptions. See §1501 (adding 26 U.S.C. § 
5000A(d)(l)-(4)). 

3 



enough to raise a right to relief above the speculative level . . . ." Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 555 (2007) (internal citations omitted); see also Phillips v. County of 

Allegheny, 515 F.3d 224, 232 (3d Cir. 2008) (stating that Rule 8 "requires a 'showing,' rather 

than a blanket assertion, of an entitlement to relief.")-

A Motion to Dismiss under Fed. R. Civ. P. 12(b)(1) "may be treated as either a facial or 

factual challenge to the court's subject matter jurisdiction." Gould Elecs.. Inc. v. United States, 

220 F.3d 169, 176 (3d Cir. 2000). If reviewing a '"facial attack,' which is based on the legal 

sufficiency of the claim, the Court 'must only consider the allegations of the complaint and 

documents referenced therein . . . in the light most favorable to the plaintiff.'" Brown v. U.S. 

Steel Corp., 2010 U.S. Dist. LEXIS 115503, at *5 (W.D. Pa. Oct. 29, 2010) (quoting Gould 

Elecs. Inc., 220 F.3d at 176); see also Pension Benefit Guar. Corp. v. White Consol. Indus., 998 

F.2d 1192, 1196 (3d Cir. 1993). On the other hand, if the Court is considering a '"factual 

attack,' where a challenge is based on the sufficiency of jurisdictional fact, 'the Court is free to 

weigh the evidence and satisfy itself whether it has power to hear the case."' Brown, 2010 U.S. 

Dist. LEXIS 115503, at *6 (quoting Carpet Grp. Int'l v. Oriental Rug Imps.. 227 F.3d 62, 69 (3d 

Cir. 2000)). Additionally, in a "factual attack" the reviewing court "accords plaintiffs 

allegations no presumption of truth," Turicentro, S.A. v. Am. Airlines, Inc., 303 F.3d 293, 300 

n.4 (3d Cir. 2002); see also Anielino v. New York Times Co., 200 F.3d 73, 87 (3d Cir. 1999), 

and "the existence of disputed material facts will not preclude the trial court from evaluating for 

itself the merits of jurisdictional claims." Mortensen v. First Federal Sav. & Loan Ass'n, 549 

F.2d884, 891 (3d Cir. 1977). 

However, in considering a Motion to Dismiss under Fed. R. Civ. P. 12(b)(6), the Court 

must '"accept all factual allegations as true, construe the complaint in the light most favorable to 



the plaintiff, and determine whether, under any reasonable reading of the complaint, the plaintiff 

may be entitled to relief.'" Phillips, 515 F.3d at 231 (quoting Pinker v. Roche Holding Ltd., 292 

F.3d 361, 374 n.7 (3d Cir. 2002)). However, "the tenet that a court must accept as true all of the 

allegations contained in a complaint is inapplicable to legal conclusions. Threadbare recitals of 

the elements of a cause of action, supported by mere conclusory statements, do not suffice." 

Ashcroft v. Iqbal 129 S. Ct. 1937, 1949(2009) (citing Twombly, 550 U.S. at 555). As the 

Supreme Court has explained: 

To survive a motion to dismiss, a complaint must contain sufficient 
factual matter, accepted as true, to "state a claim to relief that is 
plausible on its face." A claim has facial plausibility when the 
plaintiff pleads factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the misconduct 
alleged. The plausibility standard is not akin to a "probability 
requirement," but it asks for more than a sheer possibility that a 
defendant has acted unlawfully. Where a complaint pleads facts 
that are "merely consistent with" a defendant's liability, it "stops 
short of the line between possibility and plausibility of 'entitlement 
to relief.'" 

Iqbal, 129 S. Ct. at 1949 (quoting Twomblv, 550 U.S. at 556-57) (internal citations omitted). 

Determining whether the allegations in a complaint are "plausible" is "a context-specific task 

that requires the reviewing court to draw on its judicial experience and common sense." Iqbal, 

129 S. Ct. at 1950. If the "well-pleaded facts do not permit the court to infer more than the mere 

possibility of misconduct," the complaint should be dismissed for failing to '"show[] that the 

pleader is entitled to relief" as required by Rule 8(a)(2). Id. 

DISCUSSION 

I. Standing 

Pursuant to Article III of the United States Constitution, the Court may exercise 

jurisdiction only where there is an actual case or controversy. Golden v. Zwickler, 394 U.S. 103, 



108 (1969). "[Sjtanding is an essential and unchanging part of the case-or-controversy 

requirement of Article III." Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). "In 

essence, the question of standing is whether the litigant is entitled to have the court decide the 

merits of the dispute or of particular issues." Warm v. Seldin, 422 U.S. 490, 498 (1975). 

Standing is a "threshold question," id, and "[t]he party invoking federal jurisdiction bears the 

burden" of proof. Luian, 504 U.S. at 561. To meet this burden, "the irreducible constitutional 

minimum of standing," involving three elements must be established. Id at 560. 

First, the plaintiff must have suffered an injury in fact—an 
invasion of a legally protected interest which is (a) concrete and 
particularized, and (b) actual or imminent, not conjectural or 
hypothetical. Second, there must be a causal connection between 
the injury and the conduct complained of—the injury has to be 
fairly . . . trace[able] to the challenged action of the defendant, and 
not . . . the result [of] the independent action of some third party 
not before the court. Third, it must be likely, as opposed to merely 
speculative, that the injury will be redressed by a favorable 
decision. 

Id. at 560-61 (internal quotations and citations omitted). 

Although all three elements have to be met, "the injury-in-fact element is often 

determinative." Toll Bros., Inc. v. Two. of Readington, 555 F.3d 131, 138 (3d Cir. 2009). In 

order to be sufficiently particularized, "the injury must affect the plaintiff in a personal and 

individual way." Lujan, 504 U.S. at 561 n.l. While the harm may be shared by many, it must be 

"concrete enough to distinguish the interest of the plaintiff from the generalized and 

undifferentiated interest every citizen has in good government." Toll Bros., Inc., 555 F.3d at 

138. Furthermore, the plaintiff must "demonstrate a realistic danger of sustaining a direct injury 

as a result of the statute's operation or enforcement." Babbitt v. UFW Nat'l Union, 442 U.S. 

289, 298 (1979). However, the plaintiff '"does not have to await the consummation of 

threatened injury to obtain preventive relief. If the injury is certainly pending that is enough.'" 



Id. (emphasis added) (quoting Pennsylvania v. West Virginia, 262 U.S. 553, 593 (1923)); see 

also Ry. Mail Ass'n v. Corsi, 326 U.S. 88, 93 (1945) (fundamental question is whether "[t]he 

conflicting contentions of the parties . . . present a real, substantial controversy between parties 

having adverse legal interests, a dispute definite and concrete, not hypothetical or abstract.") 

(emphasis added); Pierce v. Soc'y of Sisters, 268 U.S. 510, 536 (concluding that plaintiffs had 

standing because the injury "was present and very real, not a mere possibility in the remote 

future.") (emphasis added). 

a. Patient Roe 

Roe alleges that he has standing to challenge the Act because he does not have qualifying 

insurance presently and he does not plan to purchase insurance in the future. (Pls.' Br. 6.) In 

order to have standing, Plaintiffs injury must be "present and very real, not a mere possibility in 

the remote future." Pierce, 268 U.S. at 536. Additionally, the harm cannot be "hypothetical or 

abstract." Railway Mail Ass'n, 326 U.S. at 93. However, Roe's argument fails to account for 

the fact that even if he does not purchase qualifying insurance, there is a possibility that he may 

not have to pay a penalty when the Act takes effect in 2014 because he may obtain insurance 

through his employer. The complaint does not allege that Roe will be unemployable in 2014 or 

will not be able to secure insurance with his employer in 2014. Also, even if Plaintiff does not 

obtain insurance, he "may have insufficient income in 2014 to become liable for any penalty." 

Thomas More Law Center., 2010 U.S. Dist. LEXIS 107416, at *8. Therefore, there is a real 

possibility that Roe will neither have to pay for insurance nor be subject to the penalty. Hence, 

his claims are conjectural and speculative, at best. Consequently, Roe does not have standing to 

challenge the Act because the Supreme Court has repeatedly held that "[allegations of possible 

future injury do not satisfy the requirements of Art. HI. A threatened injury must be 'certainly 



impending' to constitute injury in fact." Whitmore v. Arkansas, 495 U.S. 149, 158 (1990) 

(quoting Babbitt, 442 U.S. at 298). Plaintiffs have failed to show that Roe will certainly have to 

purchase insurance or that he will be subject to the penalty. Accordingly, the "threatened injury" 

is not "certainly impending." Whitmore, 495 U.S. at 158. See Baldwin v. Sebelius, 2010 U.S. 

Dist. LEXIS 89192, at *9 (S.D. Cal. Aug. 27, 2010) (finding that the plaintiff who was 

challenging the Act did not have standing because even if he did not presently have insurance, 

"he may well satisfy the minimum coverage provision of the Act by 2014: he may take a job that 

offers health insurance, or qualify for Medicaid or Medicare . . . before the effective date of the 

Act."); see also Babbitt, 442 U.S. at 304 (finding no standing because it was "conjectural to 

anticipate that access [to the employers' property] will be denied."); Thomas v. Union Carbide 

Agric. Prods. Co., 473 U.S. 568, 580-81 (1985) (internal quotation omitted) (concluding the 

plaintiff did not have standing because its claim concerned "contingent future events that may 

not occur as anticipated, or indeed may not occur at all."). 

However, Plaintiffs allege that Roe has standing because the Act takes effect in 2014. 

(Pis.' Br. 6.) This argument lacks merit. The fact that the Act is certain to take effect alone does 

not give Roe standing. While it is true that the Act becomes effective in 2014, it is speculative, 

for the reasons stated earlier: Roe will have to purchase insurance or pay the resulting penalty for 

failure to obtain same. Therefore, Roe's alleged injuries are purely hypothetical. Furthermore, 

"[allegations of future injury will satisfy the [standing] requirement only if [the plaintiff] is 

immediately in danger of sustaining some direct injury as the result of the challenged official 

conduct." Baldwin, 2010 U.S. Dist. LEXIS 89192, at *7 (emphasis added) (quoting City of Los 

Angeles v. Lyons, 461 U.S. 95, 102 (1983) (internal quotations omitted). Here, aside from 

alleging that he will have to pay the penalty in 2014, Roe has not alleged that he is suffering any 



immediate injury. For example, unlike the plaintiff in Thomas More Law Ctr„ 2010 U.S. Dist. 

LEXIS 107416, at *7, 10, Roe has not alleged that he has "arranged [] [his] personal affairs such 

that it will be a hardship for [] [him] to either pay for health insurance . . . or face penalties under 

the Act." Also, Roe does not argue that the Act imposes financial pressure or that he has to 

forego spending money in order to pay for the insurance. Id, at 12. Hence, Plaintiff has not 

alleged any immediate direct injury. Likewise, claims of future injury are insufficient to provide 

standing "where the acts necessary to make the injury happen are at least partly within the 

plaintiff's own control." Id. at 9 (quoting Lujan, 504 U.S. at 564 n.2) (internal quotations 

omitted). 

Nonetheless, Plaintiffs argue that Roe has standing because "Courts repeatedly have 

found standing to pursue pre-enforcement Constitutional challenges where the alleged harm will 

occur in the future." (Pls.' Br. 5.) However, Plaintiffs' reliance on the cases they cite is 

misplaced. In Massachusetts v. EPA. 549 U.S. 497, 505, 510 (2007), nineteen private 

organizations, seven states—one being Massachusetts—and a group of local governments, 

petitioned the EPA to begin regulating the emission of four greenhouse gases. The EPA 

declined. IcL at 511. The Supreme Court noted that Massachusetts, a sovereign State, had a 

"special position and interest" because "Congress ha[d] ordered the EPA to protect 

Massachusetts (among others) by prescribing standards applicable to the 'emission of any air 

pollutant. . . .'" IcL at 518, 519. Given "Massachusetts's stake in protecting its quasi-sovereign 

interests," id. at 520, the Court found that it had standing to challenge the EPA's decision. Id at 

521. In making that determination, the Court gave great weight to the fact that Massachusetts 

was a "sovereign State and not, . . . a private [entity or] individual. Id. at 518. Additionally, the 



Court noted that "[t]he harms associated with climate change are serious and well recognized." 

Id at 521. 

Massachusetts is distinguishable from this case on two grounds: First, the Court 

specifically noted that Massachusetts was not a "normal litigant[] for the purpose of invoking 

federal jurisdiction" because it is a sovereign State. Id at 518. Here, none of the Plaintiffs are 

States. Moreover, in Massachusetts, although the injury would occur in the future, it was certain 

to come based on years of research and studies; thus, it was not the product of speculation or 

conjecture. On the other hand, Roe's alleged injuries are purely speculative for the reasons 

already stated. 

Similarly, Pierce does not support Plaintiffs' claim for standing. In Pierce, Oregon 

enacted a statute which required all children between the ages of eight and sixteen years to attend 

public school. Pierce, 268 U.S. at 530. Failure to do so was a misdemeanor. Id The Court 

found that there was standing because "the injury to the appellees was present and very real, not 

a mere possibility in the remote future." Id. at 536 (emphasis added). However, as stated earlier, 

Roe's alleged injury is only a mere possibility because he has not sufficiently shown that he will 

be required to purchase insurance or pay the penalty. Also, in Pierce, failure to comply with the 

statute resulted in a misdemeanor, giving the plaintiff's claim for standing more credence 

because the threat of criminal penalties is sufficient for standing in a pre-enforcement challenge 

to the statute. Holder v. Humanitarian Law Project, 130 S.Ct. 2705, 2717 (2010) (holding that 

"[p]laintiffs face a 'credible threat of prosecution' and 'should not be required to await and 

undergo a criminal prosecution as the sole means of seeking relief.'"); see also Virginia v. Am. 

Booksellers Ass'n, 484 U.S. 383, 392 (1988) (risk of criminal prosecution confers 



standing); N.C. Right to Life, Inc. v. Leake, 525 F.3d 274, 280 n. 2 (4th Cir. 2008) 

("when a plaintiff faces credible threat of prosecution under a criminal statute he[/she] has 

standing to mount a pre-enforcement challenge to that statute.") (internal quotations omitted). 

Unlike Pierce, the Act specifically states that failure to procure insurance does not result in a 

criminal penalty. § 1501 (adding 26 U.S.C. § 5000A(g)(2)(A)). 

Likewise, Dep't of Commerce v. U.S. House of Reps., 525 U.S. 316 (1999), does not 

support Plaintiffs' argument. In that case, four counties, the residents of thirteen states—one 

being Indiana— and the United States House of Representatives (collectively "appellees") 

challenged the Census Bureau's (the "Bureau") plan to use two new forms of statistical sampling 

in the 2000 census. Id. at 320, 327-28. The appellees submitted an affidavit showing that under 

the Bureau's proposed plan for the 2000 census, "it was a virtual certainty that Indiana will lose a 

seat" in the House. Id at 330 (emphasis added) (internal quotations omitted). Consequently, the 

Court found that the appellees had standing to bring this suit. Id. at 331. Nonetheless, Dep't of 

Commerce is distinguishable from the case at hand because it is not a virtual certainty that Roe 

will be uninsured or that he will have to pay the penalty. 

Furthermore, Plaintiffs' reliance on Bensenville v. FAA, 376 F.3d 1114 (D.C. Cir. 2004) 

is misplaced. In Bensenville, Chicago sought and received the approval of the FAA to impose a 

$4.50 facility charge on O'Hare International Airport passengers. Id at 1115. Three Chicago 

suburbs ('the municipalities") sought review of the FAA's decision. Id. at 1115-16. The Court 

found that although the FAA would not collect the fees for another thirteen years, the 

municipalities had standing to challenge the FAA's decision because Chicago would start 

collecting the fee in 2017, "absent action" from the Court. Id at 1119. Thus, like in Dep't of 

Commerce, injury to the municipalities was a virtual certainty. Bensenville differs from the case 



at hand because the municipalities could not be exempted from the facility charge. On the other 

hand, Roe's personal situation might change by 2014 and he may either qualify for insurance or 

he may not have to pay the penalty. Therefore, unlike Bensenville, Roe's injuries are speculative 

and conjectural. 

Additionally, cases where other courts have found that the plaintiffs had standing to 

challenge the Act are distinguishable. For instance, in Florida v. U.S. Dep't of Health and 

Human Servs., 2010 U.S. Dist. LEXIS 111775, at *4-5 (N.D. Fla. Oct. 14, 2010), sixteen state 

Attorney Generals, four state Governors (the "state plaintiffs"), two private citizens, and the 

National Federation of Independent Business ("NFIB") (collectively "the plaintiffs") brought a 

constitutional challenge against the Act. The Court concluded that the plaintiffs had standing 

because the private citizens, who are members of NFIB, alleged that "they were being forced to 

comply with [the Act and] . . . it will force [them] (and other NFIB members) to divert resources 

from their business endeavors and reorder their economic circumstances to obtain qualifying 

coverage." Id at 58. Unlike here, the plaintiffs alleged a present injury—being forced to reorder 

their economic affairs. Furthermore, in that case, there were sixteen states involved and as stated 

earlier, the Supreme Court has recognized that states are usually given "special solicitude" in the 

standing analysis due to their need to protect their sovereign interests. Massachusetts, 549 U.S. 

at 520. Hence, that case is also distinguishable on the basis that some of the Plaintiffs were 

States. 

Moreover, in Commonwealth ex rel. Cuccinelli v. Sebelius. 702 F. Supp. 2d 598, 601 

(E.D. Va. 2010), the Commonwealth of Virginia challenged the Act's "minimum essential 

coverage" provision based on its "core sovereign power because the effect of the federal 

enactment is to require Virginia to yield under the Supremacy Clause." Id at 603. Virginia 



alleged that its "officials are presently having to deviate from their ordinary duties to begin the 

administrative response to the changes in federal law as they cascade through the Medicaid and 

insurance regulatory systems." Id (internal quotations omitted). In concluding that Virginia had 

standing to challenge the Act, the Court noted that "[w]hile standing jurisprudence in the area of 

quasi-sovereign or parens patriae standing defies simple formulation, courts have uniformly held 

that 'where a harm is widely shared, a sovereign, suing in its individual interest, has standing to 

sue where that sovereign's individual interests are harmed, wholly apart from the alleged general 

harm.'" Id. at 606 (quoting Center for Biological Diversity v. U.S. Dep't of Interior. 563 F.3d 466, 

476-77 (D.C. Cir. 2009)). Consequently, Commonwealth ex rel. Cuccinelli is distinguishable 

because a state was a plaintiff and it alleged a present injury—preparing administrative responses 

to ensure that it is in compliance with the Act. In the matter before this Court, a state is not a 

plaintiff and Roe has failed to allege a present injury. 

Also, in Thomas More Law Ctr., the Court found that the plaintiffs had standing to 

challenge the Act because the plaintiffs specifically alleged that they were "being compelled to 

'reorganize their affairs'" and that the need to purchase insurance was causing them to "feel 

economic pressure today." Thomas More Law Ctr., 2010 U.S. Dist. LEXIS 107416, at *9, 11. 

Roe does not make a similar allegation. Roe's position is akin to that of the individual plaintiff 

in Baldwin, 2010 U.S. Dist. LEXIS 89192, at *9, a case where the Court found the plaintiffs had 

no standing to challenge the Act, because as that Court properly stated "he may well satisfy the 

mini[m]um coverage provision of the Act by 2014: he may take a job that offers health 

insurance, or qualify for Medicaid or Medicare, or he may choose to purchase health insurance 

before the effective date of the Act." 



b. Dr. Criscito 

Plaintiffs allege that Dr. Criscito has standing because the Act will affect "the manner in 

which he may, or may not seek payment for his professional services and the manner in which he 

may render treatment to his patients." (Pis.' Br. 3.) According to Plaintiffs, Dr. Criscito will be 

unable to accept direct payments from his patients once the Act is effective. (Id. at 6.) However, 

this argument has no basis. The Act does not prohibit Dr. Criscito or any physician from 

accepting direct payments from their patients. Moreover, even if Dr. Criscito's patients do not 

pay him directly, that will suggest that they have obtained insurance. Hence, he will still be paid 

for his services. Additionally, the Act does not specify how physicians should render treatment 

to their patients. Moreover, while the complaint alleges that the Act "places new regulatory and 

tax burdens on . . . small employers like Dr. Criscito and Roe," (Pls.' Compl. 135), it fails to 

mention how many employees Dr. Criscito and Roe have. The employer responsibility provision 

only applies to employers with at least fifty full-time employees. §1513(a) (adding 26 U.S.C. § 

4980H(d)(2)(A)). Therefore, Plaintiffs' failure to allege that Dr. Criscito and Roe have, or will 

have, fifty employees in 2014 seriously undercuts their standing argument. See Baldwin, 2010 

U.S. Dist. LEXIS 89192, at *9. Also, Plaintiffs do not allege whether they currently provide 

insurance to their employees. If they do, there is also the possibility that the coverage they 

presently provide to their employees will satisfy the Act's requirements. Id 

c. NJP 

An association may have standing to bring a suit under two circumstances. Pa. Prison 

Soc'y v. Cortes, 508 F.3d 156, 162 (3d Cir. 2007). First, an association may have "standing in 

its own right to seek judicial relief from injury to itself and to vindicate whatever rights and 

immunities the association itself may enjoy." Warth, 422 U.S. at 511; see also Addiction 



Specialist, Inc. v. Twp. of Hampton. 411 F.3d 399,406-07 (3d Cir. 2005). On the other hand, an 

association "may assert claims on behalf of its members, but only where the record shows that 

the organization's individual members themselves have standing to bring those claims." Pa 

Prison Soc'y. 508 F.3d at 163. Here, NJP is asserting standing on the second ground and it has 

standing only if its individual members do. Dr. Criscito is the only NJP member mentioned in 

the complaint. However, as discussed earlier, Dr. Criscito does not have standing to challenge 

the Act. Consequently, NJP cannot proceed.2 

CONCLUSION 

For the reasons stated above, Defendants' Motion to Dismiss is GRANTED. 

SO ORDERED. 

s/ Susan D. Wigenton 
Susan D. Wigenton, U.S.D.J. 

cc: Madeline Cox Arleo, U.S.M.J. 


